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ADJUDGED   IS  THE 


Wig^  eourt  xif  ^f^mttts, 


SIB  WILLIAM  PAGE  WOOD,  Kira.,  VICE-CH  ANCELLOB : 

COHMENCIMO  IN  THE 

25th  tear  OF  THE  BEIGN  OF  HER  MAJESTY, 
1862. 


ATTORNEY-GENERAL  v.  CONSERVATORS  OF         1862. 

THE  THAMEa  y::::;^^, 

THORNTON  v.  SAME.  I6rt,i7t».i8tt, 
CITY  OF  LONDON  BREWERY  v.  SAME 


^■Mth. 


CLOTHWORKERS'  COMPANY  v.  SAME.  ^"^aZ' 

1857  (20  ^  31 

Tvicu  c.  my— 
HE  first  case  was  an  iiiformation  and  bill  by  and  at     yvuance— 

Pvblic  and  pri- 

the  relation  of  the  Fiahmongera'  Conypany,  the  owners,    vau  Righu^ 

JuriaSction, 

Under  the  Thames  Conseryancy  Act,  1857,  the  Conserfators  were  empowered  to  erect 
piers  at  any  convenient  place,  of  snch  form  and  constmction  ae  thej  should  deem  advan- 
tageous to  the  public,  and  causing  the  least  obstruction  to  the  navigation.  The  plans  were  to 
be  first  approved  by  the  Admiralty. 

Held,  that  the  Court  had  no  jurisdiction  to  interfere  by  injunction  at  the  suit  of  the 
Attorney-General, on  the  ground  of  the  alleged  inconvenience  of  proposed  piers;  or,  at  most, 
that  it  could  only  interfere  in  a  case  where  it  was  shown  that  the  piers  would  be  entirely 
useless. 

The  statute  directed,  that,  whenever  the  Conservators  should  remove  or  obstruct  the  free 
use  and  enjoyment  of  any  public  stairs  or  landing-  places  marked  by  the  Watermen's  Com- 
pany, they  should  erect  equally  convenidnt  stairs  or  landing-places  in  substitution  for  them. 

Held,  that  the  substitution  of  new  stairs  or  landing-places  was  not  a  condition  precedent  to 
the  removal  or  disturbance,  and  that  where  the  Conservators  had  prepared  plans  for  piers 
which  would  interfere  with  such  old  stairs  without  showing  any  adequate  provision  in  substi- 
tution for  them,  the  Court  would  not  assume  that  ^e  duty  would  be  neglected,  and  would 
not  interfere  at  the  suit  of  the  Attorney-Greneral  to  restrain  the  works  until  proper  substitutes 
should  be  provided  for  the  old  stairs. 

VOL.  I.  B 


CASES  IN  CHANCERY. 


1862. 

Att-Gew. 

1'. 
Conserva- 
tors OF  THE 
River 
Thames. 

Statement, 


and  Kough  and  Jones,  the  occupiers,  of  Fishmongers 
Hall  Wharf,  near  London  Bridge,  for  an  injunction  to 
restrain  the  Conservators  of  the  river  Thames  from  con- 
structing or  continuing  certain  piers  and  works  at  Old 
'Swan  Stairs,  All  Hallows  -Stairs,  and  London  Bridge 
Stairs,  and  from  obstnicting  the  use  of  the  said  several 
public  stairs,  and  from  constructing  or  continuing  the  same 
or  any  other  works  so  as  to  obstruct,  impede,  or  interfere 
with  the  access  or  departure  of  vessels,  barges,  or  boats  to 
or  from  the  Plaintiflfs'  wharves  and  landing-place,  and 
from  doing  any  act  whereby  the  free  use  and  enjoyment  of 
the  Plaintiffs  of  their  ancient  right  or  privilege  of  access  to 
and  departure  from  the  said  wharves  and  premises,  or  the 
easement,  right,  or  privilege  enjoyed  by  them  under  a  cer- 
tain grant  or  license  from  the  Corporation  of  London 
might  be  obstructed,  impeded,  or  interfered  with. 


The  Fishmongers'  Company  had,  for  many  years  before 
the  passing  of  the  London  Bridge  Approaches  Act,  been 
seised  in  fee  of  the  Fishmongers'  Hall  and  adjoining  land, 
and  of  a  landing-place  on  the  river  front  of  the  said  pre- 
mises. Under  the  provisions  of  the  London  Bridge 
Approaches  Act,  and  the  Amending  Act,  the  Plaintiffs,  in 
the  year  1 834,  reclaimed  and  embanked  a  portion  of  the 
river  adjoining  their  said  premises,  and  became  seised  thereof 
in  fee.  The  reclaimed  land  was  called  Fishmongers'  Hall 
Wharf,  and  was  leased  by  the  Fishmongers'  Company,  in 
the  year  1843,  to  the  predecessors  in  title  of  the  Plaintiffs 
Kough  and  Jones,  the  present  lessees  and  occupiers  of  the 
wharf.     In  the  year  1844  the  Plaintiffs  obtained  from  the 

The  statute  contained,  id  sect.  179,  a  saving  of  all  rights  to  ^hich  any  owners  or  occupiers 
of  anj  lands  on  the  banks  of  the  river,  including  the  banks  thereof,  were  by  law  entitled. 

Eeld^  that  the  right  of  access  to  a  wharf  was  a  private  right  within  this  saving;  but  that  a 
pier,  which  rendered  the  approach  to  a  wharf  less  convenient  without  rendering  access  im- 
possible, was  an  interference,  not  with  the  private  right  of  access,  but  with  the  public  right  of 
navigation  enjoyed  by  the  wharf- owner  in  common  with  the  rest  of  the  public,  and  that  such 
right  was  not  among  those  comprised  in  the  statutory  saving. 

Information  and  bill  by  and  at  the  relation  of  a  wharf-owner/  to  restrain  the  erection  of 
piers  by  the  Conservators,  dismissed  without  costs. 
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Corporatioii  of  London  a  grant  or  license  to  construct  and 
permanently  maintain  a  campshed  in  front  of  their  wharf, 
projecting  to  low  water  mark,  and  the  same  was  constructed 
at  the  Plaintiffs'  expense. 

The  Plaintifib  claimed,  and  enjoyed  from  time  imme- 
morial, free  access  fix>m  and  to  the  river  to  and  from  their 
premises,  which  for  the  time  being  adjoined  the  river^ 
with  boats,  barges,  and  other  vessels,  and  the  privilege  of 
embarking  and  disembarking,  loading  and  unloading,  at 
the  said  premises. 

In  the  year  lS4i4t  the  Plainti£Es  erected  a  steam-boat 
pier  in  front  of  their  wharf,  by  driving  piles  into  the  bed 
of  the  river  immediately  outside  the  campshed,  to  which 
were  moored  dummies,  connected  by  a  bridge  with  the 
whar£ 

The  Corporation  of  London  removed  the  pier,  and  the 
dispute  was  compromised  by  the  grant  of  a  license  by  the 
Corporation  to  the  Plaintiffs  to  restore  and  permanently 
maintain  the  pier,  paying  a  rent  of  71.  7«.  for  the  privi- 
lege. The  pier  was  accordingly  restored,  and,  as  the  Plain- 
tiffs alleged,  had  not  obstructed,  but  had  improved  the  navi- 
gation, by  accommodating  the  steamboat  traflSc,  and  by 
deepening  the  river  by  the  increased  scour  which  it  pro- 
duced. 

The  bill  alleged  that  the  said  pier  did  not  materially 
obstruct  or  impede  th(  access  and  egress  to  and  from  the 
Plaiatifib'  wharves. 

By  the  Thamea  Conservancy  Act,  1857,  the  Defendants, 
the  Conservators  of  the  river  Thames,  were  incorporated, 
and  all  the  previous  rights  and  powers,  as  well  of  the  Cor- 
poration of  London  as  of  the  Crown,  in  the  bed,  soil,  and 
shores  of  this  part  of  the  river,  and  with  relation  to  the 
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conservancy  of  the  river  (with  certain  specified  exceptions), 
were  vested  in  the  Conservators. 

At  the  time  of  the  passing  of  that  Act,  there  existed  on 
the  north  bank  of  the  Thames  three  public  stairs  and  land- 
ing-places, marked  by  the  Watermen's  Company — viz., 
London  Bridge  Stairs,  immediately  adjoining  the  bridge, 
Old  Swan  Stairs,  at  the  foot  of  Stvan-lane,  a  little  higher 
up  the  river,  and  All  Hallows  Stairs  at  the  foot  oi  AU 
Hallows-lane,  still  further  up  the  river.  There  was  also 
an  ancient  landing-place  between  Old  Swan  and  All 
HaUoTvs  Stairs,  which  had  become  nearly  disused,  and  was 
not  so  marked. 


On  the  20th  of  December,  1851,  the  Conservators  ad- 
vertised a  notice  of  their  intention  to  erect  two  floating 
steam-boat  piers  or  landing  places,  hereinafter  referred  to  as 
the  lower  and  upper  piers,  respectively,  opposite  the  Old 
Swan  and  AU  Hallows  Stairs,  respectively.  Each  pier 
was  to  be  a  T.  shaped  structure,  consisting  of  a  stage  800 
feet  long,  parallel  to  the  shore,  resting  on  pontoons  moored 
to  piles,  and  connected  with  the  shore  at  the  site  of  the  old 
stairs  by  a  bridge.  It  was  also  originally  designed  to  place 
another  bridge  to  connect  the  lower  pier  with  the  London 
Bridge  Stairs,  but  that  part  of  the  plan  had  been  abandoned 
before  the  filing  of  the  information  and  bill.  The  bridge 
at  the  upper  pier  was  intended  to  rest  upon  the  stairs,  oc- 
cupying thereby  about  two-thirds  of  their  width,  and 
leaving  a  passage  of  five  feet  in  width  for  persons  using 
the  old  stairs,  which  were  also  to  be  made  steeper.  The 
other  stairs  were  to  be  interfered  with  in  a  somewhat 
similar  way. 

The  general  position  of  the  works  is  shown  by  the  plan 
on  the  opposite  page : 
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The  following  clauses  of  the  Thames  Conservancy  Act, 
1857,  were  referred  to  in  the  course  of  the  argument : — 

"  1.  The  word  'pier/  shall  include  a  floating  pier. 

"  57.  It  shall  be  lawful  for  the  Conservators,  from  time  to 
time,  upon  such  terms,  and  upon  the  payment  of  a  fair  and 
reasonable  consideration,  such  consideration  to  be  either  a 
sum  in  gross  or  an  annual  rent,  or  partly  a  sum  in  gross  and 
partly  an  annual  rent>  and  when  a  sum  in  gross  such  sum  to 
be  paid  at  the  time  of  granting  the  licence,  and  under  and 
subject  to  such  rules,  regulations,  and  restrictions  as  they 
shall  think  fit  to  impose,  to  license  the  erection  by  the  owners 
or  occupiers  of  lands  adjoining  the  river,  at  the  places 
where  the  piers  or  landing  places  hereinafter  mentioned  are 
to  be  erected^  at  any  convenient  places  of  piers  or  landing 
places,  of  such  form  and  construction  as  the  Conservators 
shall  consider  most  advantageous  to  the  public,  and  as 
causing  the  least  obstruction  to  the  navigation  of  the  river 
Tka/mes,  and  also  to  license  the  driving  of  piles,  and  the 
formation  of  dwarf  wharfing  ways  and  other  conveniences 
to  the  adjoining  premises,  and  also  from  time  to  time  to 
cause  the  form  and  construction  of  such  piers  or  landing 
places,  and  the  position  of  such  piles,  and  the  mode  of 
forming  such  dwarf  wharfing  ways  and  other  conveniences 
to  be  altered  at  the  expense  of  the  owners  of  or  persons 
licensed  to  erect,  drive,  or  form  the  same,  and  also  from 
time  to  time  to  cause  any  such  piers  or  landing  places, 
piles,  dwarf  wharfing  ways,  and  other  conveniences  to  be 
removed  and  taken  away  at  the  expense  of  the  owners 
thereof,  or  of  the  persons  licensed  to  erect,  drive,  or  form 
the  same,  and  in  case  such  pier  or  landing  place,  piles, 
dwarf  wharfing  ways,  or  other  convenience  shall  not  be 
altered  or  removed  within  seven  days  after  notice  from  the 
Conservators  to  alter  or  remove  the  same  shall  have  been 
given  to  the   owner  thereof,  or  to  the  person  licensed  to 
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erect,  drive,  or  form  the  same,  or  shall  have  been  left  upon 
or  affixed  to  such  pier  or  landing  place,  or  any  part  thereof, 
such  pier  or  landing  place,  piles,  dwarf  wharfing  ways,  or 
other  convenience  shall  be  liable  to  be  abated  and  removed 
by  the  Conservators  in  the  same  manner  as  any  other  nui- 
sance may  be  abated  or  removed  under  the  authority  of  this 
Act 

"  59.  It  shall  be  lawful  for  the  Conservators  from  time  to 
time,  as  they  shall  deem  necessary  for  the  convenience  of 
the  public,  to  erect  at  any  convenient  places,  piers,  or  land- 
ing places,  of  such  form  and  construction  as  they  shall  deem 
most  advantageous  to  the  public,  and  causing  the  least  ob- 
struction to  the  navigation  of  the  river  Thames,  and  also 
from  time  to  time  to  alter  and  vary  the  form  and  con- 
struction of  such  piers  or  landing  places,  and  also  from 
time  to  time  to  shut  up  or  take  away  and  remove  any  such 
piers  or  landing  places  without  being  obliged  to  erect  or 
provide  any  other  pier  or  landing  places  in  lieu  of  any  so 
shut  up,  removed,  or  taken  away. 

"  62.  Whenever  the  Conservators  shall  shut  up,  remove,  or 
take  away,  or  in  any  manner  obstruct  the  free  use  and  en- 
joyment of  any  existing  public  stairs'  or  landing  place,  now 
marked  by  the  Watermen  a  Company,  they  shall  cause 
some  equally  convenient  free  public  stairs  or  landing  place 
to  be  erected  or  provided  in  the  place  or  stead  of  the  stairs 
or  landing  place  so  shut  up,  removed,  or  taken  away,  or  the 
free  use  and  enjoyment  of  which  may  be  in  any  manner 
obstructed. 

"80.  It  shall  be  lawful  for  the  harbour-masters  for  the 
time  being  to  give  directions  for  all  or  any  of  the  following 
purposes  (that  is  to  say),  for  regulating  the  time  and  man- 
ner in  which  any  vessel  shall  enter  into,  go  out  of,  or  lie  in 
the  river  Thames,  and  the  position,  mooring  or  unmooring, 
placing,  or  removing  any  vessel  within  the  same : — For 
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regulatiDg  the  manner  in  which  any  vessel  shall  take  in  or 
discharge  its  cargo,  or  any  part  thereof,  or  shall  take  in  or 
deliver  ballast  within  the  river  Thames.  Provided  always 
that  it  shall  not  be  lawful  for  such  harbour-master  to  direct 
that  any  vessel  shall  lie  or  be  within  any  part  of  the  river 
Thamtea,  where  by  any  Act  of  Parliament  it  shall  or  may 
be  directed  that  no  vessel  shall  lie  or  be,  nor  to  unmoor  or 
remove  from  any  part  of  the  river  Thames  duly  appointed 
as  a  boarding,  landing,  or  quarantine  station,  any  vessel 
moored  or  placed  there  under  the  authority  of  the  Com- 
missioners of  Customs,  nor  to  moor  or  place  any  vessel 
within  low  water  mark,  of  or  alongside  any  quay,  custom- 
house station,  or  other  place  appropriated  to  the  service  of 
the  Customs. 

'*  98.  It  shall  be  lawful  for  the  Conservators  to  cut  the 
banks  of  the  river  Thamies  for  the  purpose  of  making,  en- 
larging, or  repairing  any  dock,  or  canal,  or  any  drain,  sewer, 
or  watercourse,  or  altering,  laying  down,  or  repairing  any 
suction  or  other  pipe,  or  for  any  other  purpose  whatsoever, 
or  to  permit  and  suffer  any  person  to  cut  the  banks  for  any 
of  the  purposes  aforesaid,  under  such  restrictions,  and  upon 
such  terms  and  conditions  as  the  Conservators  shall  think 
proper  to  impose. 

**  98.  It  shall  be  lawful  for  the  Conservators,  and  they 
are  hereby  authorised  and  empowered,  for  the  purpose  of 
maintaining  and  improving  the  navigation  of  the  river 
Thames^  from  time  to  time  as  occasion  may  require,  to 
dredge,  cleanse,  and  scour  the  river  TAaw^,  and  to  alter, 
vary,  deepen,  restrict,  cleanse,  scour,  dredge,  cut,  enlarge, 
diminish,  contract,  shorten,  widen,  straighten,  and  improve 
the  bed  and  channel  of  the  river  Thames,  and  to  reduce  or 
remove  any  banks  or  shoals  whatsoever  within  the  river 
Tha/mes,  and  to  abate  and  remove,  or  cause  to  be  abated  and 
removed,  all  impediments,  obstructions,  and  annoyance,  and 
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all  nuisaaoes  and  abuses  whatsoever  in  the  river  TJunmes^ 
or  on  the  banks  and  shores  thereof,  which  may  now  or  at 
any  time  hereafter  be  injurious  to  the  river  Thximes^  or 
obstruct  or  tend  to  obstruct  the  free  navigation  thereo£ 

"  99.  It  shall  be  lawful  for  the  Conservators  from  time  to 
time  to  remove,  scour,  and  take  away  any  shoal,  mud-bank, 
or  other  accumulation  which  shall  impede  the  navigation  of 
the  river  Thames^  and  also  to  shorten  any  bend,  or  remove 
any  angle  in  the  course  of  the  river  Thames;  and  for 
such  purpose  to  enter  into  agreements  with  the  owners  of 
land  adjoining  or  in  or  near  to  the  river  Thamea  for  the 
purchase  of  lands,  or  otherwise  to  enable  them  to  effect  the 
same* 

"  105.  No  works  upon  the  bed  or  shores  of  the  said  river 
Thames  below  high  water  mark  shall  at  any  time  be 
commenced  or  executed  under  the  direction  or  with  the 
sanction  or  permission  of  the  Conservators  without  the 
same  having  been  previously  approved  of  by  the  Lord 
High  Admiral  or  the  Commissioners  for  executing  the 
office  of  Lord  High  Admiral,  such  approval  to  be  from  time 
to  time  signified  in  writing  under  the  hand  of  the  Secretaiy 
to  the  Admiralty ;  or  if  such  approval  be  not  previously 
obtained  without  proper  conditions  being  made,  to  provide 
for  the  immediate  removal  of  all  such  works  upon  notice 
from  the  Admiralty  under  the  hand  of  the  Secretary  re- 
quiring the  same  to  be  removed. 

"  165.  Nothing  in  this  Act  contained  shall  extend  or  be 
ocmstrued  or  deemed  to  extend  to  prejudice  or  derogate 
from,  or  in  anywise  alter,  affect,  or  interfere  with  the  juris- 
diction or  authority  of  the  Corporation  of  Trmity  House 
of  Leptford  Stroud,  in  the  county  of  Kent,  in  the  ap- 
pointment of  pilots,  loadsmen,  and  guides ;  or  for  lastage 
and  ballastage,  and  office  of  lastage  and  ballastage  of  ships 
and  vessels  ;  beaconage  and  buoyage,  and  office  of  beacon- 
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age  and  buoyage;  or  for  the  erecting  and  setting  up  of 
beacons,  buoys^  lights,  and  lighthouses;  or  the  fees, 
advantages,  salaries,  profits^  emoluments,  commodities,  and 
^  Ri^  ^™  rights,  incidents,  and  appurtenances  whatsoever  due,  paya- 
Thames.  ble,  accustomed,  appertaining,  or  belonging  to  the  said 
Corporation  ;  or  any  other  rights,  oflSces,  duties,  and  privi- 
leges whatsoever  now  subsisting  and  in  force,  and  held, 
used,  or  enjoyed  by  the  said  Corporation  under  or  by 
virtue  of  any  Royal  charter  or  charters,  grant  or  grants, 
letters  patent,  Act  or  Acts  of  Parliament,  or  otherwise 
howsoever. 


SiatewtenU 


"  168.  Nothing  in  this  Act  contained  shall  extend  to  or  be 
construed  to  extend  to  prejudice  or  affect  any  of  the  rights, 
powers,  or  privileges  of  any  of  the  dock  companies  esta- 
blished under  the  authority  of  Parliament  within  the 
port  of  London,  or  any  of  the  provisions  contained  in  the 
several  Acts  of  Parliament  now  in  force  relating  to  such 
dock  companies,  or  any  of  them. 


"  ]  77.  Nothing  in  this  Apt  contained  shall  be  construed  to 
extend  to  empower  the  Conservators  to  authorise  or  to  grant 
licenses  for  the  construction  of  any  work,  or  to  erect  any 
pier  or  landing-places  or  other  work,  which  shall  in  any  way 
impede,  obstruct,  or  injuriously  aflfect  any  of  the  entrances 
to  the  ship-basin  or  dock  of  the  company  of  proprietors  of 
the  Regent's  Canal  at  Limehouae,  or  the  regulation  of  any 
vessel  which  shall  enter  into  or  go  out  of  the  said  ship- 
basin  or  dock,  or  lie  in  the  river  Thames  at  any  of  the 
entrances  to  the  said  ship-basin  or  dock,  or  within  100 
yards  from  any  of  those  entrances:  Provided  that  the 
power  of  the  Conservators  and  of  the  Harbour-Masters  of 
the  port  of  London  within  such  limits  shall  not  by  anything 
contained  in  this  Act  be  prejudiced,  lessened,  or  interfered 
with,  and  nothing  in  this  Act  contained  shall  take  away, 
prejudice,  or  affect  any  of  the  rights,  powers,  or  privileges 
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of  the  said  company  of  proprietors  of  the  Regent* 8  Canal,        1862. 
or  any  of  the  provisions  contained  in  any  of  the  Acts  of     Att-Gbn. 
Parliament  relating  to  that  company.  Consbrva- 


**  179.  None  of  the  powers  by  this  Act  conferred^  or  any- 
thing in  this  Act  contained,  shall  extend  to  take  away,  alter, 
or  abridge  any  right,  claim^  privilege,  franchise,  exemption, 
or  immunity  to  which  any  owner  or  occupier  of  any  lands, 
tenements,  or  hereditaments  on  the  banks  of  the  river,  in- 
cluding the  banks  thereof,  or  of  any  aits  or  islands  in  the 
river  are  now  by  law  entitled,  nor  to  take  away  or  abridge 
any  legal  right  of  ferry ;  but  the  same  shall  remain  and  con- 
tinue in  full  force  and  effect  as  if  this  Act  had  never  been 
made." 

A  large  amount  of  evidence  was  gone  into  as  to  the 
nature  of  the  inconvenience  which  would  be  caused  by  the 
piers. 

The  Plaintifis  insisted  that  the  second  arch  of  London 
Bridge  was  generally  used  at  certain  states  of  the  tide  by 
vessels  making  for  the  centre  arch  of  SotUhwark  Bridge, 
the  alleged  reason  being  that  the  set  of  the  tide  was  in  a 
curve  which  passed  from  the  second  arch  close  to  the  pro- 
posed pier,  and  so  on  to  the  centre  of  Southwark  Bridge. 
The  evidence  of  practical  men  was  strongly  in  favour  of 
this  view,  but  the  evidence  of  engineers  who  had  experi- 
mented on  the  current  was  the  other  way.  It  was  proved, 
however,  that  a  considerable  though  not  the  principal  traffic 
went  through  the  second  arch. 

A  similar  conflict  arose  as  to  the  extent  to  which  the 
first  arch  was  used  by  craft  making  for  the  wharves  be- 
tween London  and  Southwark  Bridges,  It  was  proved 
that  it  was  used  when  available,  but  that  it  was  often 
blocked  by  the  steam-boats  at  the  landing  place  imme- 
diately below  London  Bridge,     As  to  the  public  stairs 
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there  was  no  question  ihat  they  were  in  puhlic  use,  but 
there  was  evidence  to  the  effect  that  the  five  feet  which  it 
^     ••  was  intended  to  leave  would  sufl&oe  for  the  diminished  boat 
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TOB8  OF  THE  traffic  wluch  had  existed  since  the  general  introduction  of 
Thames.  Steamers.  It  was  scarcely  disputed  that  the  stairs  would 
to  some  extent  become  less  convenient.  There  was  also 
some  conflict  as  to  the  extent  of  the  user  of  the  old  landing 
place  which  had  been  nearly  abandoned,  and  on  the  ques- 
tion whether  the  right  of  the  public  did  or  did  not  extend 
both  to  goods  and  passengers. 

It  was  scarcely  denied  that  the  Corporation  of  London^ 
when  acting  as  Conservators,  had  no  power  to  grant  a  per- 
manent license  for  piles  obstructing  the  river^  and  the 
license  actually  granted  appeared  to  have  been  revocable  : 
it  was  not  denied  that  the  approach  to  the  Flaintiffl'  wharf 
would  be  less  easy ;  but  it  was  said,  that,  by  passing  out- 
side of  the  new  lower  pier,  and  warping  round  the  dolphin 
at  the  end  of  it,  it  would  be  easy  to  make  the  whar£  For 
the  FlaintifiGs  it  was  insisted^  that,  with  a  strong  flood  tide 
this  would  be  nearly,  if  not  quite^  impracticable,  and  various 
experiments  were  in  evidence  on  the  point. 

It  was  in  evidence  that  the^Admiralty  had  approved  of 
the  plans. 


Argument.         Mr.  Rolt,  Q.  C,  Mr.  BodU,  Q.  C,  and  Mr.  Fredvag,  for 
the  Plaintiflfe : — 

The  rights  of  the  Plaintiflfe  which  will  be  interfered  with 
by  the  new  piers  are  the  right  to  mooring  piles,  the  right  to 
the  campshed,  and  the  right  of  access  to  their  wharf 

The  Conservancy  Act  gives  no  power  to  interfere  with 
these  righta  The  59th  section  enables  them  to  erect  con- 
venient places,  piers,  or  landing  places,  causing  the  least 
obstruction  to  the  navigation.     The  62nd  section  requires 
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them,  whenever  they  shot  op  or  obetnict  any  public  stairs 
(HT  landing-places;  to  cause  some  equally  convenient  free 
public  stairs  or  landing-place  to  be  erected  in  their  stead. 

Then  the  179th  section  provides  that  nothing  in  the  Act 
shall  extend  to  take  away,  alter,  or  abridge  any  rights 
claim^  privilege,  franchise,  exemption,  or  immunity  of  any 
owner  or  occupier  of  any  river  side  lands,  or  to  take  away 
or  abridge  any  right  of  ferry. 

The  questions,  therefore^  are,  vnll  the  new  piers  obstruct 
tiie  navigation  ?  Will  they  obstruct  the  free  stairs,  and,  if  so, 
is  any  equally  convenient  substitute  provided  ?  Will  they 
interfere  with  any  right  of  the  Flaintifis  comprised  within 
the  saving  clause?  Each  of  these  questions  must  be 
answered  in  the  affirmative.  There  is  a  mass  of  evidence, 
showing  that  a  large  proportion  of  the  traffic  goes  through 
the  second  arch  oi  London  Bridge,  that  being  preferred  to 
the  middle  arch  at  certain  times  in  consequence  of  the  set 
of  the  tide.  Traffic  to  the  Flaintifis'  and  other  wharves, 
moreover,  goes  through  the  first  arch,  and  the  use  of  the  first 
arch  will  be  entirely  impracticable,  and  that  of  the  second 
much  less  convenient  when  the  new  piers  are  built.  Therefore, 
the  navigation  is  obstructed  as  well  as  the  means  of  access  to 
the  Plaintifis'  wharf.  Again,  there  are  three— or,  if  the  side 
gangway  to  London  Bridge  Stairs  is  abandoned,  two^ 
public  stairs,  of  which  two-thirds  of  the  breadth  will  be  taken 
away,  and  the  approach  both  to  them  and  the  old  landing- 
place  will  be  greatly  obstructed.  This  will  not  be  ques- 
tioned ;  and  it  is  clear  that  no  equally  convenient  substituted 
stairs  are  provided.  A  steam-boat  pier  is  not  a  substitute 
for  stairs.  What  the  Act  requires  is  something  equally 
convenient  as  stairs,  and  this  is  not  attempted  to  be  given. 
Tou  cannot  set  off  the  convenience  of  one  class  against  the 
inconvenience  of  another,  and  say  that  though  not  equally 
convenient  to  persons  landing  from  boats,  the  new  piers 
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will  be  more  oonyenient  to  passengers  by  steam-boats.  As 
to  the  old  landing-place,  there  is  no  doubt  it  was  used  as  a 
public  landing-place  for  passengers.  It  is  true,  there  is  a 
conflict  of  evidence  as  to  the  right  to  land  goods  there ; 
though  even  on  that  the  weight  of  evidence  is  with  us. 
It  is  no  answer  to  say,  that  the  landing-place  is  less  used 
than  formerly.  It  is  used  by  the  public  ;  it  is  obstructed, 
and  no  substitute  is  provided.  These  are  the  grounds  on 
which  the  information  rests  on  behalf  of  the  public. 

As  to  the  Flaintifib'  private  rights  the  case  is  equally  clear. 

The  right  of  access  to  their  wharf  is  clearly  a  private 
rights  distinct  from  the  public  right  of  navigating  the  river. 
Their  right  to  the  mooring  piles  and  the  campshed,  resting 
on  licenses  granted  by  the  then  Conservators,  are  also  pri- 
vate rights,  and  all  these  are  saved  by  the  179th  section. 

In  Kearna  v.  The  Cordvxiiners'  Company  (a),  the  eflfect 
of  this  saving  clause  was  considered  ;  but  there  the  erection 
complained  of  did  not  directly  interfere  with  the  access  to 
the  adjoining  wharf,  and  all  that  the  case  decided  was,  that 
as  a  matter  of  fact  the  private  right  was  not  interfered 
with ;  but  it  was  intimated  by  Mr.  Justice  Crowder  that 
the  saving  clause  was  intended  to  apply  to  erections  under 
the  59th  section. 

Rose  V.  Oraves  (6)  is  a  distinct  authority  that  the  right 
of  access  to  premises  on  the  banks  of  a  navigable  river  is  a 
private  right.  Leggina  v.  Inge  (c),  shows  that  the  licences 
under  which  we  have  erected  the  campshed  and  piles  are 
not  revocable;  and  it  is  clear  that  the  proper  remedy  is  by 
injunction  in  this  Court :  Soltau  v.  De  Held  (d). 

If  this  interference  with  our  rights  is  allowed,  there  is 
nothing  to  prevent  the  Conservators  from  shutting  up  some 


(a)  6  C.  B.,  N.  S.,  388. 

(b)  5  Man.  &  G.  613. 


(c)  7  Bing.  682. 

(rf)  2  Sim.,  N.  S.,  133. 
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of  the  moet  important  docks  altogether.  Even  if  the 
right  of  approaching  our  own  wharf  is  supposed  to  be  not 
a  private  right,  but  a  part  of  the  public  right  of  navigation, 
it  is  nevertheless  saved  by  the  179th  section,  because  the 
purport  of  that  clause  is  to  prevent  any  private  injury;  and 
an  act  causing  particular  damage  to  an  individual  by  the 
violation  of  a  right  which  he  enjoys  in  common  with  the 
rest  of  the  public  is  a  private  injury,  for  which  an  action 
will  lie.  But  for  the  Act  the  building  of  the  pier  would 
be  an  indictable  nuisance,  like  setting  up  telegraph  poles  or 
laying  down  tramways  in  a  street ;  and  the  Conservators  have 
no  defence  except  what  the  words  of  the  Act  give  them : 
Mayor  of  Norwich  v.  Norfolk  BaUuuy  Company  (a). 

It  is  also  to  be  observed,  that,  whatever  damage  they  doy 
the  Conservators  are  not  bound  to  make  compensation. 
The  Lands  Clauses  Act  is  partially  incorporated,  but  not  so 
as  to  introduce  the  compensation  clauses. 
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The  three  other  bills  were  also  opened,  two  of  them  by  the 
same  counsel,  and  the  last  by  Mr.  RoU  and  Mr.  Boyle.  The 
allegations  were  of  the  same  character  as  in  the  bill  by  the 
Fishmongers^  Company.  The  following  additional  cases 
were  cited :  Attomey-Oeneral  v.  Eastern  Counties  Rail- 
way Company  (6),  London  and  BlachwaU  Raihoay  Comr 
pany  v.  Limehouse  Board  of  Works  (c),  R.  v.  Taunton  (d), 
River  Dun  Company  v.  North  Midland  Railvxiy  Com- 
pany (e),  Lister  v.  Lobley  (/). 


Sir   H.    Cairns,   Q.C.,   Mr.   Oiffard,  Q.  C,  and   Mr. 
Cotton,  for  the  Conservators : — 

The  great  mass  of  the  evidence  adduced  by  the  Plain- 

(a)  24  L.  J.,  Q.  B.,  105.  (d)  3  Maule  &  S.  465. 

(b)  2  Railw.  Gas.  823.  (e)  1  Railw.  Gas.  135. 

(c)  3  K.  &  J.  123.  (/)  7  Ad.  &  E.  123. 
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tiffs  is  wholly  beside  the  question.     Even  if  it  be  true, 
(which  we  think  is  disproved),  that  the  proposed  piers  are 
not  the  most  convenient  possible,  it  is  clear  that  the  59th 
section  makes  the  judgment  of  the  Conservators  absolutely 
conclusive  on  the  point     Bead  by  the  analogy  of  the  57th 
section  the  discretion  extends  to  the  convenience  of  the 
place  selected,  as  well  as  to  the  form  and  construction  of  the 
piers;  and  it  would  be  absurd  to  suppose^  that,  in  giving 
these  large  powers  to  the  Conservators,  checked  by  the 
supervision  of  the  Admiralty,  the  Legislature  meant  to  leave 
the  one  pointy  as  to  the  choice  of  locality,  to  the  judgment 
of  a  court  of  law.    At  any  rate  complaints  founded  on  the 
mode  of  construction  or  the  length  and  form  of  the  piers 
have  nothing  to  do  with  convenience  of  locality^  and  are  in 
&ct  complaints  that  the  Conservators  and  the  Admiralty 
have  not  well  exercised  the  unfettered  discretion  which  is 
given  to  them.     The  Conservators  (subject  to  the  consent 
of  the  Admiralty)  are  empowered  to  erect  at  any  convenient 
place  such  piers  as  they  shall  deem  most  advantageous  to 
the  public,  and  causing  the  least  obstruction.    The  proposed 
piers  are,  in  their  judgment,  in  a  convenient  place,  and  are 
the  most  advantageous,  and  will  cause  the  least  obstruc- 
tion possibla    Beyond  that  you  cannot  go,  for  even  if  the 
convenience  of  the  place  be  said  not  to  be  left  to  the 
discretion  of  the  Conservators,  it    is  not  the  most  con- 
venient place,  or  a   place  free  from  any  inconvenience, 
but  any  convenient  place ;  and  it  is  enough  to  say  that  the 
word  "  place  "  obviously  refers  not  to  the  precise  ground 
covered  by  the  pier,  but  to  its  general  position ;  and  no  one 
doubts  that  considerable  convenience  would  attend   the 
erection  of  piers  of  some  sort  at  Old  Swan   and  All 
HaUows  Stavrs.    So  far,  therefore,  as  the  case  proceeds 
upon  the  supposed  non-compliance  with  the  59th  section, 
there  is  nothing  for  us  to  meet. 


It  is  said,  that,  if  the  Conservators  have  the  power  they 
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daiin^  they  might  do  a  great  amount  of  public  and  private 
mjuiy.  No  doubt  they  might ;  but  the  answer  is,  that  they 
are  a  public  body,  in  whose  discretion  the  legislature  has 
thought  fit  to  trust.  The  Court  always  assumes,  that,  on 
questions  of  convenience  or  necessity^  a  public  body  like  the 
Conservators  will  decide  rightly,  and  refuses  to  interfere  on 
a  question  of  expediency  where  no  mala  fides  is  proved. 

Then,  as  to  the  Stairs^  we  admit  that  we  are  bound  by 
the  62nd  section  to  provide  equally  convenient  substitutes; 
but  that  is  not  until  after  we  have  obstructed  the  present 
stairs;  and  it  is  premature  to  raise  this  question.  The 
clause  is  not  framed  like  the  corresponding  clause  in  the 
Railways  Clauses  Act  (a).  There  the  making  of  the  new  road 
is  a  preliminary  duty  before  interference  with  the  old  one. 
Here  the  provision  of  equally  convenient  stairs  is  a  subse- 
quent duty,  which  will  not  authorise  the  Court  to  grant 
a  preliminary  injunction.  Upon  the  public  ground,  there- 
fore, no  serious  case  is  made  out  for  the  information. 

As  to  the  private  wrong  complained  of,  it  is  clear  that  the 
bill  will  not  lie,  imless  it  can  be  shown  that  the  case  pre- 
sented comes  within  the  saving  of  the  179th  section. 

We  may  pass  over  the  alleged  interference  with  the 
campehed  and  mooring  piles.  As  to  the  campshed,  we 
have  no  intention  of  touching  it ;  and  it  is  not  necessary  to 
argue,  what  is  otherwise  plain  enough,  that  the  Corporation 
of  London  could  not  have  granted,  and  did  not  profess  to 
grant,  anything  more  than  a  revocable  license — revocable 
by  them  while  acting  as  Conservators,  and  therefore  also  by 
the  present  Conservators,  who  have  succeeded  to  the  rights 
of  the  Corporation,  and  have  large  additional  powers. 

As  to  the  piles,  the  same  answer  applies,  though  it  is 
very  possible,  that,  when  our  pier  is  ready,  we  shall  require 
the  PIainti£b  to  remove  theirs;  at  present,  however,  we 

(a)  Railways  Clausen  Consolidation  Act,  1845,  s.  53. 
VOL.  I.  C 
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have  not  called  upon  them  to  do  so ;  and  when  we  do,  they 
may,  if  they  are  bold  enough,  attempt  to  set  up  their 
licence  against  us.  All  the  mooring  rights  they  can  have 
as  wharf-owners  are  to  moor  vessels  for  a  reasonable  time^  for 
the  purpose  of  loading,  tmloading,  and  the  like.  They  have 
no  right  to  obstruct  the  river  with  permanent  dummies. 

What  then  are  the  rights  which  a  riparian  owner  can 
possibly  have  on  the  shores  of  a  navigable  river  ?  He  may, 
no  doubt,  acquire  by  grant  or  prescription  rights  of  this 
character : — 1.  To  discharge  a  stream  or  sewer  into  the 
river.  2.  Franchise  of  wreck  3.  A  several  fishery.  4. 
Mill  rights.  5.  Bight  to  the  foreshore,  or  to  have  a  creek 
into  his  land.  6.  Right  to  be  exempt  from  a  general  toll. 
I  know  of  no  other  rights  than  such  as  these  which  can 
be  appurtenant  to  the  ownership  of  river-side  property. 
It  is  to  these  rights  that  the  179th  section  is  pointed ; 
and  any  rights  of  this  description  which  the  Plaintifib  can 
prove  are  no  doubt  saved.  That  this  is  the  scope  of  the 
clause,  is  confirmed  by  the  separate  saving  of  the  right 
of  ferry,  which  can  only  be  claimed  in  respect  of  the  owner- 
ship of  the  termini.  If  all  rights  (including  the  right  of 
approach  to  their  wharf)  were  saved  by  the  general  words 
of  the  clause,  there  would  have  been  no  need  to  add  a 
special  saving  of  the  right  of  ferry.  Ferry  rights  are, 
in  fact,  not  water  rights  at  all,  but  are  only  in  respect 
of  the  landing  place(a).  What  was  meant  was,  to  save  all 
rights  of  property  in  the  wharves  as  distinguished  firom 
rights  of  navigation,  which  are  enjoyed  by  the  wharf- 
owners  in  common  with  the  public,  and  are  nothing  but 
public  rights.  The  sort  of  cases  to  which  the  saving 
clause  may  apply,  are  those  suggested  by  the  93rd,  98th, 
99th,  165th,  and  168th  sections — ^interference  with  the 
banks,  and  removal  of  obstructions  on  the  shore.  In  these 
matters,  the  privileges  prescriptively  acquired  by  the  owners 
in  respect  of  their  own  soil  are  to  be  respected. 

(a)  13  Vin.  Ab.  208,  tit.  Ferry. 
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The  right  on  which  the  Defendaots  inaist  is  what  they  call 
the  right  of  aooees  to  their  wharves.  This  is  only  the  right  of 
navigating  the  river  in  the  neighbourhood  of  their  wharves^ 
and  is  a  mere  part  of  the  public  right  until  the  barge  is 
actually  brought  alongside,  where  the  right  of  loading  and 
unloading  is  no  doubt  a  private  right ;  but  that  is  one  with 
vhich  our  pier  will  in  no  way  interfera     If  this  were 
a  private  rights  the  consequence  would  be^  that  the  whole 
river  would  be  lined  and  fenced  with  private  rights^  and 
the  powers  of  the  Act  would  be  wholly  nugatory.    But  it  is 
no  more  a  private  right  of  the  Plaintifls  to  approach  their 
wharf  firom  London  Bridge  than  to  approach  it  from 
Richmuynd;  and  any  obstruction  to  the  navigation  between 
London  and  Richmond  would  be  as  much  an  interference 
with  their  private   rights  as  an  obstruction  within  a  few 
yards  of  their  wharf.    In  both  cases,  it  is  the  public  right 
of  navigation  and  that  only  which  is  interfered  with.  Being 
a  public  right,  this  is  clearly  within  the  powers  given  to  in- 
terfere with  the  public  rights  at  the  discretion  of  the  Conser- 
vators.    It  is  exactly  analogous  to  the  right  of  a  landowner 
to  use  a  highway  in  approaching  his  own  house,  or  that  of 
a  sea-side  proprietor  to  navigate  the  sea  up  to  his  own  part 
of  the  shore.    All  these  are  public  rights  which  belong  to 
aU,  and  are  not  acquired  by  private  user.   If  I  approach  my 
gate  from  a  highway,  the  only  right  of  access  I  have 
exercised  is  that  of  passing  and  repassing  along  the  high- 
way, which  is  the  privilege  of  the  whole  public. 
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The  authorities  show  that  the  right  of  access  is  not 
a  private  right.  Rose  v.  Orovea,  which  was  relied  on,  does 
not  prove  the  contrary ;  and  the  judgment  of  WiUes,  J.,  in 
Keama  v.  The  Cordwavnera*  Company,  is  distinctly  in 
our  fitvour.  So  also  the  same  principle  is  deducible  from 
A  V.  Bristol  Dock  Com/pany  (a),  Wilkes  v.  Hunger- 


(a)  12  But,  429. 

c  2 
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ford  Ma/rket  Ckm/pany  (a).  Bright  v.  Walker  (6),  Brown- 
low  V.  Tomlinaon  (c),  Elwood  v.  Bullock  (rf),  Hawkins  v. 
Oathercole  (e),  Spencer  v.  London  and  Brighton  Railway 
Compcmy{f),  Caledonian  Rail/uxiy  Company  v.  Ogilvy{g). 

It  is  true^  that  a  particular  injury  resulting  from  an 
interference  with  a  public  right  may  be  made  the  subject 
of  an  action,  and  this  is  all  that  any  of  the  cases  relied  on 
by  the  Plaintiflfe  show.  They  do  not  show  that  the  rights 
infringed  were  treated  by  the  Court  as  private  righta 

The  result  is,  that  if  the  Plalntifib  are  injured,  it  is 
by  an  interference  with  public  rights — that  interference 
being  expressly  sanctioned  by  the  Act,  and  being  exercised 
by  the  Commissioners  in  a  manner  which  they  in  the 
exercise  of  the  discretion  vested  in  them  have  found  to  be 
for  the  public  benefit. 

Mr.  Roll,  in  reply,  in  all  the  cases : — 

In  the  first  place,  I  take  issue  on  the  assertion  (for  it  is  no 
more)  on  the  part  of  the  Defendants,  that  the  right  of  access 
from  a  road  or  a  river  to  a  private  house  or  a  private  wharf 
is  a  public  right  I  say  that  such  a  right  of  access  is  dis- 
tinct from  the  public  right  of  using  the  road  or  river,  and 
is  essentially  a  private  right.  The  test  is  this :  Can  any 
one,  except  the  owner  of  the  house  or  wharf,  use  the  road  or 
the  river  for  the  purpose  of  access  to  the  house  or  wharf  ? 
Clearly  not  without  the  owner's  permission  ;  and  he  in  so 
using  the  highway  is  using  it  by  virtue  of  his  special 
private  right,  which  is  quite  distinct  from  the  common 
right  of  the  public. 

Suppose  the  level  of  a  road  were  altered,  so  as  to  improve 


(a)  2  Bing.  N.C.  281. 
{h)\  CY.M.  &R.  211. 

(c)  1  M.  &  G.  484. 

(d)  6  Q.  B.  383. 


(e)  6  D.  M.  G.  1. 

if)  8  Sim.  193. 

ig)  2  M*Q.  Scotch  Cases,  229. 
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it  for  public  use,  bat  at  the  same  time  to  make  the  access 

to  an  ancient  house  impracticable  ? — would  not  the  owner's 

private  right  be  infringed  ?  and  what  would  that  right  be  ex-     co^g^vA- 

cept  the  right  of  access  analogous  to  that  which  is  infringed    ^««  ^^  ^hb 

Id  this  case  ? 


They  say.  Parliament  has  given  them  the  power  of 
obstructing  the  public  right  of  navigation;  but  they  can't 
exercise  this  power,  if  by  so  doing  they  interfere  also  with 
my  private  right  of  access,  or  with  any  private  right  inci- 
dental to  the  public  right  This  is  expressly  enacted  by 
the  179th  section. 

The  legislature  preserves  the  incident,  even  where  it 
destroys  the  principal  right  to  which  it  is  annexed. 

[Vice-Ceuncellor. — How  do  you  describe  your  right? 
Is  it  a  right  of  landing,  or  a  right  to  have  the  whole  river 
clear  from  an  unlimited  distance  up  to  your  wharf?  In 
Rose  V.  Oravea  the  actual  landing  was  made  impossible.] 

Mr.  RoU. — What  we  claim  is,  the  right  of  access  to  our 
wharf.  We  have  a  right  to  turn  our  barges,  as  we  have 
been  accustomed  to  do,  from  the  second  arch  of  London 
Bridge  into  a  position  in  which  they  will  lie  alongside  our 
wharf  without  any  physical  obstruction. 

It  is  said,  that,  if  our  claim  succeeds,  there  may  be  so 
many  others  all  along  the  river  as  to  defeat  the  important 
public  objects  of  the  Act ;  but  that  is  the  argument  which 
&iled  in  the  case  of  the  Birmingham  Board  of  Health : 
Attorney- General  v.  Co-imcU  of  Borough  of  Birming- 
ham.{a).  If  the  Act  is  not  large  enough  to  effect  its  pur- 
pose, the  Court  can't  enlarge  it  at  the  expense  of  private 
rights. 

Another  argument  was  this :  Certain  rights,  such  as  those 
(a)  4  K.  &  J.  rfs. 


Tbahks. 
Argument, 
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dealt  with  by  the  93rd,  98th,  and  other  sections^  were 
pointed  out  as  appropriate  subjects  of  the  operation  of  the 
179th  section.  But  that  does  not  exclude  all  other  opera- 
tion, and  the  mention  of  ferry  rights  shows  that  water  rights 
were  not  excluded  irom  the  saving,  for  this  is  a  water  rights 
and  the  special  mention  of  this  case  is  explained  by  the 
fact,  that  it  was  not,  like  the  general  rights  before  saved, 
an  owner's  right,  but  one  which  might  be  acquired  by  any- 
one :  Peter  v.  Kendal  (a). 

Then,  as  to  the  obstruction  of  the  stairs,  the  question  does 
not  turn  upon  whether  the  condition  of  providing  substi- 
tutes is  precedent  or  subsequent,  because  the  Defendants 
have  produced  their  plans,  and  they  contain  no  provision 
whatever  to  supply  equally  convenient  stairs.  The  inten- 
tion to  interrupt  the  use  of  the  old  stairs  without  providing 
proper  substitutes,  is  proved,  and  in  fsust  not  disputed  ;  and 
the  Attorney  OeneraZ  has  therefore  a  right  to  an  injuno 
tion  on  this  ground,  the  more  so,  as  no  other  remedy  by 
mandamus  or  otherwise  is  available,  and  a  mandatory  order 
is  necessary,  as  in  Storer  v.  Oreat  Western  Railway  Comr 
pa/ny  (6). 


Nov,  24th,     Vice-Chancellor  Sir  W.  Page  Wood. 

Judgment,  Theso  are  cases  of  considerable  interest  in  themselves,  and 

in  the  argument  of  which  questions  of  very  great  importance 
have  been  raised.  The  first  case,  that  of  the  Fishmongers* 
Company,  is  on  an  information  and  bill,  and  involves  the 
double  question,  whether  the  operations  of  the  Conservators 
are  an  infringement  of  the  rights  either  of  the  public  or  of 
the  Plaintiffs  as  owners  of  river-side  property.  The  other 
three  cases  are  raised  only  by  bill,  and  relate  exclusively  to 
the  alleged  private  injury  to  the  PlaintifiGs,  the  wharfingers. 


(a)  6  B.  &  C.  703;  Saville,  11,  pi.  29.        (ft)  2  Y.  &  C.  48. 
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The  informatioii  and  bill  in  the  case  of  Hie  Attorney 
General  y.  The  Coneervatara  is  framed  on  this  principia  So 
fcr  as  it  is  the  information  of  the  Attorney  General /it  com- 
pIsuDs  that  the  Conservators,  purporting  to  act  under  the  an- 
thority  of  their  Act,  are  about  to  construct  two  piers,  which 
would  interfere  with  the  rights  of  the  public  in  a  manner 
which  the  statute  does  not  authorise.  In  the  first  place,  it  is 
said  that  the  construction  of  these  piers  in  the  manner  pro- 
posed will  be  a  ntdsance  and  impediment  to  the  navigation 
of  the  river,  such  as  the  Conservators  are  not  authorised  to 
create.  There  is  also  another  grievance,  of  which  the  At- 
tcmey  Oeneral  complains,  namely,  that  certain  public 
stairs  are  intended  to  be  obstructed  without  any  provision 
being  made,  as  required  by  the  statute,  to  replace  them. 
These  are  the  general  grounds  of  the  information,  with 
which  I  will  deal  first,  before  touching  upon  the  case  of 
private  injury,  which  is  set  up  by  the  Bill 

By  the  69th  section  of  the  Thames  Conservancy  Act^ 
the  Conservators  are  authorised  "  from  time  to  time,  as  they 
shall  deem  necessary  for  the  convenience  of  the  public,  to 
erect,  at  any  convenient  places,  ''piers  or  landing-places  of 
such  form  and  construction  as  they  shall  deem  most  advan- 
tageous to  the  public,  and  causing  the  least  obstruction  to 
the  navigation  of  the  river  Thames.** 

In  order  to  ascertain  the  exact  scope  and  purpose  of  the 
powers  conferred  by  this  clause,  it  is  right  to  turn  to  the 
preamble  of  the  Act  That  recites  the  existence  of  liti- 
gation between  the  Corporation  of  London  and  the  Crown ; 
and  that  an  agreement  had  been  come  to  for  settling  the 
said  disputes,  by  the  withdrawal  on  the  part  of  the  Corpo- 
ration of  all  claim  to  the  bed  of  the  river,  and  by  other 
arrangements  therein  specified ;  and  goes  on  to  recite,  that 
the  public  enjoyed  certain  rights  and  privileges  for  the 
navigation  and  use  of  the  river ;  that  encroachments  had 
been  made  on  the  shores,  which  it  was  desirable  to  remove ; 
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and  that,  Id  consequence  of  the  great  increase  of  steam 
navigation,  it  had  become  necessary  to  provide  safe  and 
convenient  places  for  embarking  and  disembarking  steam- 
boat passengers ;  and  that  for  these  beneficial  objects  it  was 
expedient  that  the  whole  regulation  of  the  river  Thames 
should  be  under  one  uniform  management  and  supervision 
of  a  permanent  body  of  Conservators  having  all  powers  ne- 
cessary for  that  purpose;  and  that  all  the  powers  then  vested 
in  the  Corporation  should  be  transferred  to  the  Conservators 
to  be  appointed  by  the  Act.  Then  the  Act  proceeds  to 
incorporate  the  Conservators,  the  intent  being  that  they 
should  have  power  to  remove  encroachments,  to  provide 
landing-places  for  steam  traffic,  and  generally  to  regulate 
the  navigation  and  use  of  the  river. 

Now  it  cannot  be  denied  that  any  pier  or  other  projec- 
tion into  a  navigable  river  is  a  nuisance.  Before  the  passing 
of  the  T/iaraea  Conservancy  Act,  the  Corporation  of  London 
had  nevertheless  taken  upon  themselves  to  grant  licenses 
to  wharf-owners  for  such  purposes  ;  of  which  it  is  enough  to 
say,  that  their  validity  had  been  strongly  questioned.  In 
Att  Oen.  V.  Johnson  (a)  the  Defendants  justified  a  nuisance 
of  this  kind  by  virtue  of  a  licence  from  the  Corporation ; 
and  Lord  Eldon  said,  that  it  was  his  then  opinion  that  the 
Crown  had  not  the  right  to  use  its  title  to  the  soil  between 
high  and  low-water|mark  so  as  to  occasion  a  nuisance  ;  that 
therefore  it  could  not  give  such  a  right  to  the  City,  nor 
could  the  City  transfer  it  to  any  other  person. 

I  have  thought  it  well  briefly  to  refer  to  this  point, 
because  it  was  suggested  in  the  argument  that  a  question 
might  be  raised  upon  it,  though  it  was  not  much  pressed. 
It  appears  to  me  to  be  the  better  view,  to  assume  that  the 
City  never  had  any^direct  power  to  grant  such  licences, 
and  that  the  proposed  piers  will  be  a  nuisance  (although 


(a)  2  Wilson,  Ch.  R.  87. 
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the  Conservators  have  succeeded  to  all  the  rights  of  the 
Corporation),  unless  the  scheme  comes  within  the  autho- 
risation contained  in  the  59th  section  of  the  statute. 

The  Con§ervators,  for  the  purpose  of  providing  landing- 
places  for  steam-boat  passengers,  are  proceeding  to  con- 
struct piers  which  run  out  beyond  low  water-mark,  termi- 
nating in  pontoons  which  support  stages,  parallel  to  the 
shore,  of  a  considerable  length.  There  is  no  doubt  that 
these  landing-places  will  be  very  convenient  for  the  steam- 
boatSy  but  at  the  same  time  they  will  clearly  be  to  some 
extent  prejudicial  to  other  traffic.  That  is  in  a  manner 
denied,  but  I  think  it  is  beyond  all  doubt  that  some  incon- 
venience will  be  occasioned;  and  the  first  question  is,  whether 
this  can  be  justified  by  the  59th  section. 

It  is  clearly  impossible  to  carry  the  power  of  the  Act  into 
operation  without  causing  some  inconvenience  to  some  part 
of  the  river  traffic ;  but  it  is  contended,  that,  having  regard 
to  the  general  convenience  of  the  whole  public,  these  piers 
cannot  be  said  to  be  "erected  at  convenient  places,''  and 
that  the  directions  of  the  59  th  section  have  been  disre- 
garded. It  is  to  be  observed,  that  the  objection  must  be 
based  entirely  on  the  direction  that  the  piers  are  to  be  "  at 
any  convenient  places  ;"  for,  subject  to  the  approval  of  the 
Admiralty,  which  is  required  by  the  105th  section,  and  has 
been  given  to  these  plans,  the  form  and  construction  of 
the  piers  are  left  to  the  discretion  of  the  Conservators. 
1  hey  are  to  be  such  as  the  Conservators  '^  shall  deem''  most 
advantageous,  and  causing  the  least  obstruction.  That 
goes  a  long  way  towards  determining  the  question  which  I 
am  now  considering,  because  it  is  conceded  that  landing- 
places  are  required,  and  the  form  which  they  are  to  take  is 
left,  as  I  have  said,  to  the  discretion  of  the  Conservators, 
subject  to  the  consent  of  the  Admiralty.  Mr.  Boyle,  indeed, 
suggested  that  the  59th  section  did  not  authorise  floating 
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piers,  but  the  interpretation  clause  defines  **  pier  "  to  include 
a  floating  pier.  It  is  clear,  therefore,  that  floating  piers  may 
be  constructed  under  the  59th  section,  projecting  into  the 
river  in  a  manner  which,  but  for  that  clause,  would  be  a 
nuisance.  The  mere  fact,  therefore,  that  these  piers  project 
into  the  stream  is  not  a  legitimate  subject  of  complaint^ 
although  that  projection  is  so  far  ''not  convenient''  as  to 
amount  in  its  nature  to  a  nuisance.  This  cannot  be  the 
sense  in  which  the  Act  uses  the  term  *'  any  convenient  place." 


But  it  is  said  that  in  another  sense  the  proposed  piers  are 
not  in  convenient  places,  because  they  are  so  close  together 
as  to  occasion  needless  inconvenience  to  the  navigation. 
Assuming  for  the  moment  that  some  additional  inconveni- 
ence is  caused  by  this  arrangement,  I  must  say  that  I  cannot 
read  in  this  clause  any  intention  to  leave  it  to  this  Court,  or 
to  the  Court  of  Queen's  Bench  on  a  mandamus,  to  determine 
what  plans  would  be  convenient  for  the  purpose^  It  would 
be  a  forced  and  narrow  construction  of  the  Act  to  say,  that^ 
while  the  form  and  construction  of  piers  are  left  to  the  Con- 
servators, this  Court  is  made  the  judge  of  the  convenience 
or  inconvenience  of  the  particular  spot  selected  as  the  site 
of  a  pier.  The  words  "  in  any  convenient  place  "  appear  to 
be  thrown  in  as  pointing  out  that  the  general  convenience  of 
the  public  is  to  be  regarded ;  and  this  certainly  is  done,  so 
fiEir  as  steam-boat  passengers  are  concerned,  though  other 
portions  of  the  public  may  suffer  some  inconvenience.  But 
there  is  nothing  to  satisfy  me,  that  the  inconvenience  is  of 
such  a  character  as  would  justify  the  intervention  of  this 
Court,  even  if  it  had  jurisdiction,  which  I  do  not  think  that 
it  has.  The  legislature  having  entrusted  this  body  of  Con- 
servators with  the  execution  of  works  referred  to  in  the 
Act,  subject  to  the  approval  of  the  Admiralty,  and  given 
them  large  powers  for  the  purpose,  it  would  be  a  very 
narrow  construction  to  hold  that  it  was  left  to  this  or  any 
Court  to  determine    the  precise   locality  where   a  pier 
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Bhould  be  placed,  unlees  perhaps  in  a  case  where  it  was  1862. 

proposed  to  put  a  pier  in  a  place  where  it  would  be  abso-  Att-Gxn. 

lutdy  useless.     Even  in  that  case  I  should  doubt  whether  consekva- 

the  legislatuTe  must  not  be  taken  to  have  trusted  to  the  ^^  <>'  ^^a 

CoBservators  not  to  do  anything  so  absurd  as  this  would  be ;  Thames. 

bat,  at  any  rate,  I  am  satisfied  that  nothing  short  of  such  j^^jj^ 
an  absurdity  as  I  have  supposed  could  justify  the  interfe- 
rence of  this  or  any  other  Court 

Another  ground  of  complaint  on  behalf  of  the  public 
was  urged,  which  is  entirely  distinct  from  the  alleged 
inconvenience  of  the  proposed  pers.  It  is  based  upon 
the  provisions  of  the  62nd  section,  which  directs; 
tbat  whenever  the  Conservators  shall  obstruct  the 
free  use  of  any  existing  public  stairs  or  landing-places 
marked  by  the  Waiermen's  Corwpany,  they  shall  cause 
some  equally  convenient  free  public  stairs  or  landing-place 
to  be  erected  or  provided  in  jdace  of  that  the  free  use  of 
whidi  may  be  in  any  manner  obstructed  The  argument 
founded  on  this  section  must  be  limited  to  the  Old  Sworn 
and  AUhaUawa  Stairs,  because  the  other  ancient  landing- 
place  referred  to  was  not  marked  by  the  Watem^en's  Comr 
pcmy,  and  is  not  within  the  clause.  It  is,  therefore, 
unnecessary  to  discuss  the  question  whether  the  terms 
landing-places  and  stairs  are  used  in  the  Act  to  signify  the 
same  or  different  things,  because  what  we  have  to  deal  with 
at  Old  Swan  and  AUhaUowa  are  simply  stairs,  and  to  these 
the  section  distinctly  applies.  It  is  not  quite  dear  in  the 
evidence  what  is  intended  to  be  done  with  the  Old  Swan 
Stairs,  But  there  is  no  dispute  that  AUhallows  Stairs  are 
to  be  removed ;  and  it  is  obvious  that  the  substitution  of 
steeper  and  narrower  steps,  as  the  plans  seem  to  contem- 
plate, would  not  be  a  provision  of  equally  convenient  stairs. 
It  is  said,  indeed,  that  the  landing-place  on  the  pier  itself 
would  be  as  convenient  as  the  old  stairs.  But,  apart  from 
the  bet  that  it  cannot  be  equally  convenient  to  land  goods 
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at  floating  piers  as  at  the  old  stairs,  this  is  DOt  what  the  legis- 
lature  meant  in  directing,  that  some  equally  convenient  free 
public  stairs  or  landing-place  shall  be  substituted  for  any 
public  stairs  or  landing-place  which  may  be  obstructed. 

But  the  question  of  law  which  arises  upon  the  62nd 
clause  is  this, — ^whether  it  is  not  competent  for  the  Conser- 
vators to  remove  the  old  stairs  before  providing  the  equally 
convenient  substitutes  which   the  Act  requires.     On  this 
view,  there  would  be  no  illegality  in  the  removal  of  the  old 
stairs,  though  by  doing  so  the  Conservators  would  subject 
themselves  to  the  obligation  of  providing  an  equally  conve- 
nient substitute  at  a  future  tima     If  they  neglected  to 
perform  this  duty  the  remedy  would  be  by  a  mandamus  in 
the  Queen's  Bench,  when  the  proper  time  arrived ;  but  in 
the  meantime  this  Court  would  have  no  jurisdiction  to 
interfere  by  a  preliminary  injunction.     In  support  of  this 
contention,  it  is  to  be  observed  that  there  is  a  marked  con- 
trast between  the  language  of  this  Act  and  that  of  the 
Railway  Acts,  which  prohibit  the  removal  of  a  road  until 
after  a  substituted  road  shall  have  been  provided.     The 
statute  now  under  consideration  appears  to  contemplate 
something   being  done  after  the  removal  of  any   public 
stairs,  and;  as  a  consequence,  casts  upon  the  Conservators  a 
corresponding  duty.      Indeed,   it   was  contended  by  Sir 
Hugh  Cairns  that  the  directions  of  the  Act  could  not,  on 
any  other  construction,  be  followed  in  any  case  where  the 
substituted  stairs  were  intended  to  occupy  the  same  site  as 
those  which  it  might  be  necessary  to  remova     It  would  be 
impossible,  in  such  a  case,  to  avoid  a  temporary  obstruction 
to  the  old  stairs  while  the  work  was  going  on.     I  was  not 
much  impressed  with  this  argument,  because  it  may  be 
assumed  to  be  always  possible  to  erect  public  stairs  on  some 
neighbouring  site ;  and  in  every  case  where  the  Conser- 
vators might  wish  to  occupy  with  a  new  pier  the  site  of  any 
old  stairs,  they  might  be  supposed  to  have  ascertained,  in 
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the  firat  instance^  that  it  was  practicable  to  erect  equally 
oenvenient  stairs  in  the  vicinity.     But  the  only  question 
for  me  is^  whether  the  apparent  want  of  any  such  provision 
in  the  plans  which  have  been  prepared  is  sufficient  to 
justify  this  Court  in  interfering  by  injunction  ;  and  having 
r^ard  to  the  manner  in  which  the  clause  is  framed,  so 
entirely  different  from  the  corresponding  provisions  of  the 
Bailways  Gauses  Act,  I  think  the  condition  must  be  read 
as  a  condition  subsequent,  to  be  performed  after  the  removal 
of  the  old  stairs  under  the  powers  conferred  by  the  statute. 
The  case  of  HvMon  v.  London  and  South  Western  Rail- 
vxiy   Company  (a)  affords  a  nearer    analogy  than  the 
obstruction  of  roads  under  the  provisions  of  the  Railways 
Clauses  Act  Mr.  RoU  took  this  distinction,  that,  in  Hutton's 
cose,  and  in  Lister  v.  Lobley  (b),  on  which  Vice- Chancellor 
TTiJ^rram^'relied,  it  was  impracticable  to  ascertain  the  com- 
pensation before  commencing  the  works ;  whereas  here,  the 
test  of  equal  convenience  could  be  applied  to  the  substi- 
tuted stairs  before  the  old  stairs  were  touched  :   but  the 
answer  to  all  such  arguments  is,  that  here  the  legislature 
has  not  thought  fit  to  impose  a  condition  precedent ;  and  I 
am  not  authorised  to  interfere,  although  it  may  be  a  matter 
of  doubt  whether  the  Conservators  will  perform  the  duty, 
which  will  &11  upon  them  in  consequence  of  the  execution 
of  the  works  which  they  contemplate.     It  is  insisted,  that 
the  Conservators  evidently  do  not  intend  to  do  what  the 
Act  requires  of  them,  because  they  have  contended  that 
their  plans  as  they  stand  will  afford  all  the  convenience 
which  is  derived  from  the  existing  stairs.     I  have  already 
expressed  my  opinion  that  that  would  not  be  so ;  but  I  do 
not  think  that  this  would  justify  me  in  granting  a  manda- 
tory injiuction,  unless  it  were  plainly  made  out  that  it  was 
impossible  to  obtain  relief  by  mandamus  or  any  other  shape. 
In  Storer  v.  Oreat  Western  Railway  Company,  there  was 
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no  possibility  of  getting  the  bridge  made  unless  by  means 
of  a  mandatory  injunction,  because  the  work  had  to  be 
done  on  the  land  of  the  Defendants ;  and  under  these  cir- 
cumstances the  Court  considered  itself  justified  in  making 
the  mandatory  order. 

On  both  of  the  grounds,  therefore,  which  were  urged,  I 
am  of  opinion  that  the  Information  feuls. 

The  question  upon  the  Bill  was  very  ingeniously  argued 
on  both  sides,  and  turned  upon  the  position  in  which  the 
Flaintifib  were  placed  by  the  saving  contained  in  the  179th 
section.  The  Act  contains  a  number  of  special  savings  in 
£etvoiur  of  particular  persons  and  corporations,  and  con- 
cludes with  this  general  saving  clause :  ''  None  of  the 
powers  by  this  Act  conferred,  or  anything  in  this  Act 
contained,  shall  extend  to  take  away,  alter,  or  abridge  any 
rights  claim,  privilege,  franchise,  exemption,  or  immunity, 
to  which  any  owner  or  occupier  of  any  lands,  tenements, 
or  hereditaments  on  the  banks  of  the  river,  including  the 
banks  thereoj^  or  of  any  aits  or  islands  in  the  river,  are 
now  by  law  entitled,  nor  to  take  away  or  abridge  any  legal 
right  of  ferry,  but  the  same  shall  remain  and  continue  in 
full  force  and  effect  as  if  this  Act  had  never  been  made.'' 

In  construing  this  section,  it  is  necessary  to  approach  the 
question  with  the  knowledge  of  the  purpose  for  which  the 
Act  was  passed.  That  purpose  was  to  enable  the  Con- 
servators to  erect  piers,  which  would  necessarily  have  been 
nuisances  at  law,  unless  authorised  by  the  Act.  That 
being  so,  those  persons  who  occupy  the  banks  of  the  river, 
and  have  the  most  firequent  occasion  to  navigate  it,  must 
be  specially  inconvenienced ;  and  to  say  that  the  Act 
intended  to  prohibit  any  obstruction  to  the  river,  of  which, 
independently  of  the  Act,  any  of  the  river-side  owners 
could  have  complained,  would  be  to  say,  that  the  statute 
should  have  no  operation  at  all.    If  the  Act  had  saved  every 
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right  which  the  owners  of  river- side  property  previoufily  pos- 
sessed, nothing  could  be  done  under  it,  because  every  one 
who  could  show  particular  damage  to  himself  would  have 
a  right  of  action  in  respect  of  an  infringement  even  of  a 
public  right,  as  being  a  person  specially  injured ;  and  there 
could  scarcely  be  any  interference  with  the  general  right  of 
navigation,  which  would  not  cause  special  damage  to  some 
of  the  riparian  proprietors.  Such  an  interpretation  of  the 
statute  would  neither  be  proper  nor  rational. 

On  the  other  hand,  the  Defendants  put  their  case  far 
too  high.  They  say,  that^  if  in  the  execution  of  their  works 
they  should  altogether  block  up  the  passage  of  the  river, 
and  prevent  the  possibility  of  access  to  the  Flainti£&' 
whar(  the  Fiahmongers*  Oonypcmy  would  have  no  right 
under  the  saving  clause,  because  the  injury  they  would 
sufier  would  be  part  only  of  the  general  nuisance  which 
the  Conservators  are  authorised  to  inflict  on  the  public  in 
the  execution  of  their  powers.  They  contend  that  such 
damage,  however  serious,  would  not  be  within  the  pur- 
view of  the  saving  dausa 

Now,  I  apprehend  that  the  right  of  the  owner  of  a 
private  wharf,  or  of  road-side  property,  to  have  access 
thereto,  is  a  totally  different  right  from  the  public  right  of 
passing  and  repassing  along  the  highway  or  the  river.  The 
existence  of  such  a  private  right  of  access  was  recognised 
in  Rose  v.  Oroves  (a).  As  I  understand  the  judgment  in 
that  case,  it  went  not  upon  the  ground  of  public  nuisance, 
accompanied  by  particular  damage  to  the  Plaintiff,  but 
upon  the  principle  that  a  private  right  of  the  Plaintiff  had 
been  interfered  with.  The  Plaintiff,  an  innkeeper  on  the 
banks  of  a  navigable  river,  complained  that  the  access  of 
the  public  to  his  house  was  obstructed  by  timber  which  the 
Defendant  had  placed  in  the  river;  and  it  would  be  the 
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1862.  height  of  absurdity  to  say,  that  a  private  right  is  not 
Att-Gsn.  interfered  with,  when  a  man  who  has  been  accustomed  to 
CoNSEBYA-  ^^^^  ^  house  from  a  highway  finds  his  doorway  made 
TOB8  OF  THB  impassablo,  so  that  he  no  longer  has  access  to  his  house 
from  the  public  highway.  This  would  equally  be  a  private 
injury  to  him,  whether  the  right  of  the  public  to  pass  and 
repass  along  the  highway  were  or  were  not  at  the  same 
time  interfered  with.  In  Rose  v.  Oroves,  Chief-Justice 
Tindal  put  the  case  distinctly  upon  the  footing  of  an 
infringement  of  a  private  right.  He  says : — "  A  private 
right  is  set  up  on  the  part  of  the  Plaintiff,  and  to  that 
he  complains  that  an  injury  has  been  done;''  and  then, 
after  stating  the  facts,  adds,  "  it  appears  to  me,  therefore, 
that  the  Plaintiff  is  not  complaining  of  any  public  injury." 

The  case  of  Keama  v.  The  Cordwavnera'  Company  (a), 
did  not  determine  anything  as  to  the  validity  of  the 
extreme  view  insisted  on  by  the  Defendanta  It  was  a 
question  upon  the  award  of  arbitrators,  who  directed  certain 
steps  to  be  taken,  which  it  was  alleged  would  create  a 
nuisance ;  and  the  effect  of  the  judgment  was,  that  there 
would  be  no  nuisance.  And  it  is  clear  that  there  was 
nothing  before  the  Court  to  show  that  the  adjoining 
wharves  would  be  entirely  closed.  If  it  had  been  so,  the 
case  would  have  been  like  Rose  v.  Groves, 

Independently  of  the  authorities,  it  appears  to  me  quite 
dear,  that  the  right  of  a  man  to  step  from  his  own  land  on 
to  a  highway  is  something  quite  different  from  the  public 
right  of  using  the  highway.  The  public  have  no  right  to 
step  on  to  the  land  of  a  private  proprietor  adjoining  the 
road.  And  though  it  is  easy  to  suggest  metaphysical  diffi- 
culties when  an  attempt  is  made  to  define  the  private  as 
distinguished  from  the  public  right,  or  to  explain  how  the 
one  could  be  infringed  without  at  the  same  time  inter- 


(«)  6  C.  B.,  N.  S.,  388. 
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fering  with  the  other,  this  does  not  alter  the  character  of 
the  right  In  Rose  v.  Cfrovea,  one  way  of  meeting  such 
difficulties  is  suggested  by  the  supposition  of  an  obstruc- 
tion being  placed  in  a  part  of  the  river  which  was  not 
navigable.  It  is  not  necessary,  however,  to  do  more  than 
allude  to  this  contention  to  make  my  view  intelligible. 
In  fskct,  the  case  does  not  raise  any  such  extreme  question* 
The  Fishmongers'  Company  say,  that  they  have  a  right 
to  this  wharf,  coupled  with  a  right  of  access  to  the  river ; 
and  I  agree,  that  if  this  access  were  taken  away,  they 
would  be  within  the  provisions  of  the  179th  section,  and 
would  be  entitled  to  an  injunction.  But,  in  truth,  the 
access  is  not  blocked  up.  The  wharf  will  not  be  as  readily 
and  easily  approached,  and  perhaps  not  at  all  by  the  same 
route ;  but  that  is  a  mere  interruption  to  the  navigation  of 
the  river  which  they  enjoy  in  common  with  the  public,  and 
not  as  part  of  their  special  right  of  access.  Persons  who 
frequent  either  this  or  any  other  wharf  will  be  impeded,  to 
a  certain  extent^  in  the  navigation  of  the  river ;  but  that  is 
an  injury  to  the  general  right  of  navigation.  It  amounts 
only  to  this^  that  the  Plaintiffs'  goods  will  have  to  take  a 
longer  and  less  convenient  course  in  coming  up  to  their 
wharf;  an  inconvenience  the  same  in  kind,  though  not  in 
degree,  as  that  which  the  rest  of  the  public  will  be  exposed  to. 
The  right  interfered  with  is  not  the  private  right  of  access, 
which  still  remains,  but  the  right  of  approaching  from  a 
distance,  which  forms  part  of  the  public  right  of  navigation. 
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That  view  brings  the  case  within  the  class  of  authorities 
referred  to  in  Keams  v.  The  Cordwainers^  Company,  and 
does  not  in  any  way  militate  against  the  judgment  in  Rose 
V.  Oroves,  where  the  private  right  of  access  was  distinctly 
interfered  with. 

The  same  considerations  apply  to  the  case  made  with 
respect  to  the  campshed,  assuming  this  right  to  have  a 
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The  other  Bills,  of  Thornton  and  of  the  City  Brewery 
Company^  stand  in  much  the  same  position  as  that  of  the 
Fishmongers'  Company.  The  only  distinction  is  this, 
that  Thornton  alleges  that  he  was  in  the  habit  of  using  the 
Old  Swan  Stairs;  and  the  City  Brewery  Compamy  say,  in 
like  manner,  that  they  were  accustomed  to  make  use  of 
AUhailows  Stairs,  These  rights,  it  is  said,  will  be  inter- 
fered with ;  but  having  held,  that  the  Attomey-OeneraZ  on 
behalf  of  the  public  is  not  entitled  to  restrain  the  proposed 
interference  with  the  public  stairs,  I  must,  for  the  same 
reasons,  refuse  to  interfere  on  behalf  of  private  wharf- 
owners.  The  case  of  the  Clothworkers*  Company  is  perhaps 
the  strongest  of  all  as  to  the  extent  of  the  interference ;  but 
it  is  not  attempted  to  be  put  so  high  as  to  say  that  the 
access  is  entirely  taken  away,  nor  does  it  appear  that  goods 
may  not  be  landed  as  readily  as  heretofora  The  only  injury 
is,  that  the  river  in  the  immediate  vicmity  of  the  wharf  cannot 
be  navigated  as  conveniently  as  before.  But  I  think  that  that 
is  a  distinct  right  from  the  private  right  of  access  ;  and  by 
so  holding,  I  am  able  to  reconcile  the  valuable  decision  in 
Rose  V.  Oroves  with  the  other  authorities  referred  to. 


In  the  Fishm,ongers'  and  Thornton's  case  one  other 
point  was  pressed,  namely,  that,  in  consideration  of  a  rent, 
an  irrevocable  licence  had  been  granted  by  the  City  for  the 
use  of  a  campshed,  and  for  the  establishment  of  piers  and 
dummies.  The  FishTOongers'  Company  too  admit,  and  it 
is  sufficiently  clear  from  the  evidence,  that  the  real  interest 
of  these  suits  centres  upon  the  dummies  which  have  been 
profitably  used  as  steam-boat  landing  places  ;  but  I  do  not 
find  a  single  authority  tcf  justify  me  in  saying  that  the 
claim  to  place  dummies  in  the  stream  is  a  matter  which 
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the  Corporation  of  London  or  the  Conservators  have 
bound,  or  could  have  bound,  themselves  never  to  interfere 
with.  A  licence  was  granted  to  Thornton  at  a  rent  of 
£3  :  3&,  but  nothing  was  said  as  to  whether  it  was  to  be 
revocable  or  not  Neither  is  there  any  evidence  of  an  in- 
tention on  the  part  of  the  Conservators  to  interfere  with 
his  dummies.  The  question  really  reduces  itself  to  that 
which  I  have  abeady  decided  with  respect  to  the  wharves 
There  is  an  obstruction  to  the  rights  enjoyed  by  the  dif- 
ferent Plainti£b,  but  it  is  only  to  their  right  of  approach- 
ing their  several  wharves,  which  is  part  of  the  public  right 
(^navigation. 

For  these  reasons,  I  cannot  sustain  either  the  Information 
or  any  of  the  Bills ;  but  I  think  it  is  not  a  case  for  costs. 
The  questions  involved  were  such  as  might  reasonably  be 
brought  before  the  Court,  and  there  is  no  doubt  that  sub- 
stantial injury  has  been  suffered,  though  under  the  authority 
of  the  statute.  The  Information  and  Bills  will  therefore  be 
dismissed  without  costs. 
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^^^:rrr  x  rucker  v.  scholefield. 

Nov,  I2ih,  \4th, 

paintmeni  Ui     J-  HIS  was  a  bill  filed  by  trustees  for  the  administration 

i»£S^Z^e  of  the  trusts  of  a  settlement,  dated  the  23rd  of  September, 

Interut-^      1809,  on  the  marriage  of  Jeremiah  Scholefield  and  Mar- 

Under  on  ex-       S^^^^^  Hclmes. 
elusive  power 

toap^inta  After  giving  life  interests  to  the  husband  and  wife  in 

tmst  fiind  of  &        © 

stock  to  obil-     a  sum  of  «£6,000  Navy  bl.  per  cents,  the  settlement  de- 

iwod  *bom  ^  clared  the  trusts  of  the  stock  as  follows  : — "  In  trust  for  and 

of  the^donwT"  ^^^  ^^^  benefit  of  all  and  every  or  such  one  or  more  exclu- 

of  the  power,      sivelv  of  the  other  or  others  of  the  child  or  children  of  the 
with  a  hotch- 

pot  clause,        body  of  the  said  Margaret  Holmes  by  the  said  Jeremiah 
was  madVto*"'  Scholefield  to  be  begotten,  or  of  the  issue  of  any  such  child 

five  daughters    or  children  bom  during  the  lives  or  life  of  the  said  Jere- 

out  of  nine  ° 

children,  miah  Schclcfield  and  Margaret  Bolmes,  or  of  the  survivor 

whereby  the  *     ,  ,  ,  .  ,    .^  , 

trustees  were  of  them,  at  such  ages,  days,  or  times,  and,  if  more  than 

thTdwiUi*^'  one,  in  such  parts,  shares,  or  proportions,  and  with  the 

the  parents  whole  or  any  part  or  parts  of  such  interest,  dividends^ 

life)  to  stand  or  annual  proceeds  as  aforesaid,  for  or  towards  the  mainte- 

.fund  upon  the  ^^^^^    ^f    ^1^7  such   child  or  children   or  issue  as   the 

iJ^f'that^irto    ^^^^^  a^d  ^ifo  should  jointly  appoint" 

say,  upon  tmst 

thereout  to  ap-       Then  followed,  limitations  in  default  of  appointment  to 

propriate    one- 

iifthparttoand  the  SOUS  at  twenty-one,  or  death  under  twenty-one  leaving 

of  each  daugh-  ^^^^>  <^d  to  the  daughters  at  twenty-one  or  marriage,  in 

and appi^tSe^  equal  shares,  with  a  proviso  that  "no  child  taking  under 

income  of  the    any  appointment  to  be  made  in  exercise  of  the  aforesaid 

share  of  each  "     *  * 

daughterforher  powers,  or  either  of  them,  shall  be  entitled  to  any  share  of 

and"«Aer^e      ^^®  imappointed  part  of  the  said  trust  fund,  without  bring- 

decease  of  each  i^g  hig  qj.  her  appointed  share  into  hotchpot  and  accounting 

daughter,  upon       ®  .  . 

trusts  for  the      for  the  Same  accordingly,  unless  such   appointment  shall 

benefit  of  her  ^  .  j«     ^»       x     xi_  ^  « 

children;—        Contain  an  express  direction  to  the  contrary. 

Held,  that  the 

hSn**  YoW  ^a"^       There  were  four  sons  and  five  daughters  of  the  marriage, 

daughters  took  all  bom  before  the  date  of  the  next-mentioned  deed. 

life  interests 

only,  subject  to  account  for  the  value  under  the  hotchpot  clause. 
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By  a  deed-poll,  dated  the  22Qd  of  October,  1844,  Mr.  1862. 
and  Mrs.  Scholefidd  appointed  as  follows: — ^'ITiat  the  Rcckbr 
trustees  shall  stand  possessed  of  the  fund  from  the  decease  scholbVikld. 
of  them  the  said  Jeremiah  Scholefield  and  Margaret  his 
wife,  upon  the  trusts  following,  that  is  to  say,  upon  trust  there- 
out to  appropriate  one-fifth  part  thereof  to  and  for  and  for 
the  benefit  of  each  and  every  one  of  them,  Katherine 
Margaret,  Sophie  Maria,  Julia  Suaannah,  Elizabeth 
ChaHotte,  and  Ellen  Gertrude  [the  five  daughters],  ex- 
clusively of  all  other  the  children  of  them  the  said  Jere- 
miah Scholefidd  and  Ma/rgaret  his  wife,  and  to  pay  and 
apply  the  interest,  dividends,  and  annual  proceeds  of  each 
such  one-fifth  part  or  share  unto,  or  permit  the  same  to 
be  received  by,  each  and  every  of  the  said  several  children, 
for  her  own  sole  and  separate  use,  independent  of  and 
wholly  exempt  from  the  debts,  control,  and  engagements 
of  any  husband  with  whom  she  may  intermarry,  the 
receipt  or  receipts  of  such  daughter  being  a  good  and 
sufficient  discharge  or  discharges  to  the  Eaid  trustees  or 
trustee  for  the  time  being,  under  the  hereinbefore  recited 
indenture  of  the  23rd  day  of  September,  1809.  And  upon 
tnist^  from  and  after  the  decease  of  each  such  daughter,  to 
pay,  apply,  and  dispose  of  the  said  fifth  part  or  share  of 
such  daughter  so  dying,  unto  and  amongst  the  children  of 
such  daughter  so  dying,  or  their  issue,  in  such  shares  and 
at  such  times  as  such  daughter  (notwithstanding  any 
coverture)  shall  by  her  last  will  and  testament,  or  any 
writing  of  appointment  in  the  nature  thereof,  direct  or 
appoint,  give  or  bequeath  the  same ;  and  in  default  of  such 
appointment,  gift,  or  bequest,  unto  or  equally  between  or 
amongst  all  and  every  the  child  or  children  of  such  daughter, 
if  more  than  one,  share  and  share  alike,  and  their  respec- 
tive issue,  such  issue,  nevertheless,  taking  equally  among 
them  a  parent's  share  only,  and  to  be  paid  on  their  respec- 
tively attaining  the  age  of  twenty  one  years,  with  the  interest 
of  their  respective  portions  in  the  meantime,  for  their 
maintenance,  clothing,  and  education,  and  in  case  of  the 
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death  or  failure  of  issue  of  any  one  or  more  of  them,  the 
said  Katierine  Ma/rgaret,  Sophie  Maria,  Jvlia  Susannah, 
EUzaheth  Charlotte,  and  EUen  Oertrude,  then  the  parts  or 
shares  of  her  or  them  so  dying  as  aforesaid  shall  be  in  trust 
for  such  of  the  sisters  of  such  daughter  or  daughters  as 
shall  be  then  living,  and  the  issue  of  such  of  them  as  shall 
be  then  dead  leaving  lawful  issue,  such  issue^  nevertheless, 
taking  equally  amongst  them  a  parent's  share  only,  and  if 
more  than  one,  in  equal  shares ;  but  in  case  all  such  daughters 
shall  happen  to  die  without  leaving  lawful  issue,  or,  having 
such,  they  shall  all  die  under  twenty-one  years  and  without 
issue,  then  in  trust  to  pay  and  divide  the  said  capital  sum  of 
i&6,000  Navy  51.  per  cent.  Annuities,  or  the  stocks,  funds, 
and  securities  in  or  upon  which  the  same  may  be  then 
invested,  unto  and  equally  between  such  of  the  sons  of  the 
said  Margaret  SchoLefdd  and  by  the  said  Jeremiah  Scheie- 
field  begotten  as  shall  be  then  living,  and  the  issue 
of  such  of  them  as  shaU  then  be  dead  leaving  lawful 
issue,  such  issue,  nevertheless,  taking  equally  among  them 
a  parent's  share  only,  and  if  more  than  one,  then  in  equal 
sharea  Provided,  nevertheless,  that  the  said  trustees  shall 
hold  the  said  capital  sum  of  .£^6,000,  and  the  interest^ 
dividends,  and  annual  proceeds  thereof,  subject  to  such  of 
the  trusts,  powers,  provisions,  declarations,  and  agreements 
concerning  the  same  in  the  said  recited  indenture  con- 
tained as  are  undetermined  and  capable  of  taking  effect 

The  husband  died  in  the  year  1846,  and  the  wife  in  the 
year  1861,  leaving  the  said  four  sons  and  five  daughters 
surviving. 

All  the  sons  and  daughters  had  long  since  attained  twenty- 
one  ;  all  the  daughters  were  of  age  at  the  date  of  the  ap- 
pointment, and  one  of  them  had  several  children. 


Argument         Mr.  Wickens,  for  the  Plaintifib,  the  trustees. 

Mr.  Hohhouae,  Q.  C,  and  Mr.  Cur^^ey,  for  the  sons  : — 


Argument. 
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The  appointmeiit  is  bad  altogether,  the  limitations  over         ^^s* 
being  in  excess  of  the  power  and  too  remote,  and  the  gift  of       Ruckbb 
life  interests  inconsistent  with  the  hotchpot  clause :  AleoR-    scholstuld. 
anckr  v.  Alexander  (a).    J£  not  wholly  bad,  the  appoint- 
ment is  clearly  in  excess  and  remote,  after  the  life  interests 
of  the  daughters    The  fund,  therefore,  will  go  either  en- 
tirely, or  at  any  rate  subject  to  those  life  interests,  as  in 
default  of  appointment     Reid  y.  Reid  (6)  supplies  the  dis- 
tinction between  cases  like  the  present  and  Carver  v. 
Bowles  (e),  and  Kamvpf  v.  J(ynje%  (cQ. 

Lord  /S&  Leonards  (e)  points  out  that  the  principle  of 
Carv&r  v.  Bowles  must  be  applied  with  caution,  and  only 
in  a  case  where  there  is  a  clear  absolute  gift. 

[They  also  cited  Doe  v.  Eyre  (/),  and  Neatherway  v. 
Pry{g):\ 

[The  Vice-Chancellor  mentioned  Mayer  v.  Townr- 
smd(A>] 

Mr.  Daniel,  Q.C.,  and  Mr.  H.  Stevens,  for  the  daughters 
and  the  grandchildren  : — 

There  is  an  absolute  gift,  to  be  implied  from  the  lan- 
guage of  the  will ;  and  then  the  subsequent  void  modifi- 
cations leave  the  gift  subsisting,  on  the  principle  of  Carver 
V.  Bowles.  [They  also  cited  Harvey  v.  Stracey  (i),  RouOedge 
v.Dorril  (j).  Bray  v.  Hamimrsly  (k),  Fry  v.  Capper  (t), 
ThorrUon  v.  Bright  (m),  Phipaon  v.  Turner  (n).]  At  any 
rate,  the  daughters  take  without  bringing  their  life  in- 
terests into  hotchpot 

(a)  2    Yes.  ten.  640.  (k)  3  Beav.  443. 

(b)  25  Beav.  469.  (i*)  1  Dr.  73. 

(c)  2  R.  &  M.  301.  Ij)  2  Ves.  jun.  356. 
(rf)  2  Keene,  756.  (h)  3  Sim.  513. 
(0  2  Sugd.  Pow.  74,  7th  Ed.  (/)  Kay,  163. 
(/)  5  C.  B.  713.  (m)  2  My.  &  Cr.  230. 
(g)  Kay,  172.  (n)  9  Sim.  227. 
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RUCKEB 

V. 

SCHOLEFIELD. 

Argument, 
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Mr.  ElderUm  and  Mr.  H.  B,  MiUer,  for  other  Defendants, 
incumbrancers. 


>^^^'       Mr.  Hohhmse,  in  reply  :— 

The  Defendants  can  only  force  a  construction  favourable 
to  their  view,  by  appealing  first  to  the  doctrine  that  void 
limitations  superadded  to  an  absolute  gift  leave  the  gift 
untouched.  But  before  applying  the  rule  of  law,  you  must 
first  find  the  absolute  gift,  by  the  construction  of  the  will 
taken  by  itself:  CatUin  v.  Brovm  (a).  There  is  nothing  of 
^he  kind  to  be  found  here  ;  whereas,  in  Harvey  v.  Stracet/, 
there  was  a  clear  absolute  gift  in  the  first  instance,  and 
what  was  rejected  was  mere  supplementary  direction,  which 
could  not  take  effect. 

Here,  the  only  gift  is  in  the  direction  to  trustees  to  hold 
upon  a  series  of  trusts  of  which  all  but  the  life  interests 
are  void. 

As  to  the  operation  of  the  hotchpot  clause,  the  life 
interests  must  be  valued,  and  the  daughters'  shares  of  resi- 
due reduced  accordingly. 


Nov*  14M. 
Judgment, 


Vicb-Chancellor  Sib  W.  Page  Wood  : — 

The  question  in  this  cause  is  as  to  the  efifect  of  an  ap- 
pointment purporting  to  be  in  pursuance  of  a  power  con- 
tained in  a  marriage  settlement,  by  which  the  husband 
and  wife  took  a  joint  power  of  appointment  in  &vour  of  any 
of  the  children  of  the  marriage,  or  of  their  issue  born  during 
the  lives  or  life  of  tlie  husband  and  wife  or  the  survivor. 

The  appointment  made  under  tbis  power  is  mani. 
festly  invalid  as  to  the  limitations  over  after  the   death 

(a)  11  Hare,  372. 
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of  ike  daughters ;  and  the  question  is,  whether  the  appoint-  i^^* 

ment  can  be  supported,  on  the  principle  of  Carver  v.  Botdea  Rucksb 

and  that  dass  of  cases,  as  an  absolute  gift  to  the  daughters,  sghoufibld. 

or  whether  they  take  only  life  interests,  leaving  the  fund  j,j7Z^|, 
subject  thereto  to  go  as  in  defietult  of  appointment 

In  aU  cases  of  this  kind,  the  question  turns  upon  the 
language  in  which  the  appointment  is  attempted  to  be  made. 
If  you  find  a  clear  and  definite  gift  of  the  property  to  be 
appointed,  and  then,  engrafted  upon  that^  subsequent  pro- 
visions directing  the  fund  to  be  settled,  so  as  to  shew  that 
tiie  purpose  was,  first,  to  make  the  gift  to  and  for  the  benefit 
of  the  person  named,  and  then  to  have  the  fund  settled; 
in  a  case  of  that  kind,  if  the  limitations  of  the  proposed 
settlement  are  such  as  cannot  become  operative,  the  first 
abeolule  gift  is  held  to  take  effect  without  restriction. 
So,  if  you  find  a  dear  gift  foUowed  by  words  which  affect 
to  divest  it  and  the  limitations  over  are  inoperative, 
then  the  Court  will  uphold  the  gift,  striking  out  the  limita- 
tions which  cannot  have  ai^y  legal  effect  But  if  the  words 
of  the  original  gift  are  coupled  with  the  whole  series  of 
limitations  over,  60  as  to  form  one  system  of  trusts,  then 
all  that  can  be  done  is  to  give  effect  to  so  much  of  the 
limitations  as  may  be  consistent  with  law. 

Tlie  question  is,  to  which  of  these  two  classes  the  instru- 
ment under  consideration  belongs.  The  trusts  declared  by 
the  deed  of  appointment  are,  first,  '^  to  appropriate  one- 
fifth  of  the  principal  to  and  for  and  for  the  benefit  of  "  each 
of  the  daughters,  exclusively  of  the  other  children  ;  and  if 
these  words  stood  alone,  they  would  suffice  to  vest  the 
absolute  interest  in  the  five  daughters  ;  but  the  clause  runs 
on  thus,  "  and  to  pay  and  apply  the  interest,  dividends,  and 
annual  proceeds  of  each  such  one-fifth  part  or  share  unto 
or  permit  the  same  to  be  received  by  each  and  every  of 
the  said  several  children  for  her  own  sole  and  separate  use ;" 
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IMS.        ^and  upon  trust  firom  and  after  the  decease  of  each  such 

BvoKBB      danghfter  to  pay,  apply,  and  dispose  of  the  said  fifth  part  or 

ScBOLBBTXLD*  shaie  of  such  daughter  bo  dying  unto  and  amongst  the 

Jn^mmi      ^^'^'^^^  ^^  ^^^  daughter  ;*'  and  then  follow  the  limitations, 

which  are  clearly  bad. 

Now,  I  confess,  that  upon  that  language  I  feel  compelled 
to  hold  that  the  trust  for  the  daughters  is  for  their  lives  only. 
The  appointment  is  made  in  this  form :  The  trustees  are 
first  directed  to  stand  possessed  of  the  fund  "  upon  the 
trusts  following,  that  is  to  say,  upon  trust,''  then  follow  the 
trusts  I  have  read.  The  reference  to  the  trusts  following 
must  be  considered  to  take  in  all  the  trusts,  following  as 
ihey  do  in  one  connected  serie&  It  is  impossible  to  stop 
after  the  first  part^  which,  if  it  stood  alone,  would  no  doubt 
confer  absolute  interests  on  the  daughters  ;  but  you  must 
take  the  reference  to  be  to  the  whole  system  of  trusts,  in- 
cluding the  restriction  of  the  daughters'  interests  to  life 
estates,  and  the  gifts  over  to  their  children.  This  is  not  the 
case  of  a  good  appointment  being  made,  and  then  followed 
by  an  attempt  to  engraft  an  invalid  restriction  upon  it 
There  can  be  no  doubt  that  the  gifts  over  are  void,  because 
they  extend  to  issue  generally,  and  are  not  confined  to  issue 
bom  within  the  lifetime  of  the  survivor  of  the  appointors. 
The  result  is,  that  each  daughter  took  a  life-interest  in  one- 
fiftli  for  her  separate  use,  and  subject  to  that  the  fund  goes 
as  upon  default  of  appointment. 

With  respect  to  the  question  of  hotchpot,  it  is  clear  that 
a  life  interest  may  come  into  hotchpot  as  well  as  any  other. 
The  power  of  appointment  includes  the  power  to  appoint 
life  interests,  and  though  it  was  urged  that  it  could  not 
have  been  intended  that  the  hotchpot  clause  should  extend 
to  life  interests,  it  is  impossible  to  accede  to  that  argu- 
ment Each  daughter,  therefore,  taking  her  life  interest, 
must  bring  her  share  into  hotchpot,  and  the  life  interest 
must  be  valued  for  this  purpose. 
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HOOK  V.  HOOK. 

L  HIS  was  a  suit  for  the  administration  of  the  estate  of 
William  Hook,  who  died  intestate  as  to  certain  gavel- 
kind property :  the  oidy  question  being,  who  was  the  heir 
m  gavelkind. 

The  pedigree  was  as  follows : — 


WiLUAM 

Hook. 

William 
Hook. 

Edward  Hook. 

DiedinKlb 

The  intestate. 

ofintottiite. 

RoBBST  Hook. 


Spbncbb  Hook. 


Died  in 
in  testa 


liHoof 
te. 


The  Plaiatiff. 


WiLLM. 

Hook. 


Gbobos 
Hook. 

Robert 
Hook. 

Died 
in  life  of 
intestate 
without 

issae. 


A  Defendant       A  Defendant 

The  Plaintiff  claimed  the  entirety  of  the  lands  as  a 
brother's  son  of  the  intestate.  The  Defendants  claimed  a 
moiety  as  representatives  of  Robert 


Mr.  /.  N.  Biggins f  for  the  Plaintiff. — ^The  question  is, 
whether,  according  to  the  custom  of  gavelkind,  there  is  any 
representation  beyond  a  brother's  children ,  A  precisely  simi- 
lar point  arose  in  Ghoding  v.  GhocHng,  which  is  mentioned 
in  Chitty  on  Descent,  183,  where  the  matter  is  discussed  at 
some  length ;  but  the  case  was  eventually  compromised^  and 
the  point  has  never  been  actually  decided. 


1863. 

Noo.  2!2nd. 

Gavelkmd— 

JuM  Reprewen- 

tationii. 

In  oostomarj 
descent  the  or- 
dinary inci- 
dents of  descent 
attach  to  the 
cnstom. 
Therefore,  in 
garelkind  de- 
scent, the  jns 
representationis 
applies  to  the 
remoter  issue 
as  well  as  to 
the  sons  of  the 
inteetate's  hro- 
thers. 

An  intestate 
had  one  brother, 
who  died  In  his 
lifetime.    The 
brother  (besides 
a  son  who  died 
withont  issne 
in  the  intes- 
tate's lifetime) 
had  two  sons  ; 
the  elder,  who 
died  in  the  in- 
teetate's life, 
leaying  two 
sons  (the  De- 
fendants), and 
the  younger 
(the  Plaintiff) 
who  survived 
the  intestate: — 

Held,ihaX 
gavelkind  lands 
of  the  intestate 
descended,  as  to 
one  moiety,  to 
the  brother's 
younger  son, 
and  as  to  the 
other,  to  the 
two  sons  of  the 
brother's  eldest 
son  equally. 

Argument. 


In    that    case    Mr.    Peckham  and   Mr.  BvMer  gave 


ArgumtnL 
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1862.  opinions  on  one  side,  Mr.  Preston  on  the  other ;  but  the 
proposition,  that  all  the  issue  of  brothers  are  entitled 
to  stand  in  the  place  of  their  ancestors,  is  not  supported 
by  the  cases  cited,  which  only  go  as  far  as  the  children 
of  brothers:  Co.  Liit  (a),  Beviston  v.  Hnaaey  (6),  Denn 
V.  Purvis  (c),  Crump  v.  Norwood  (d),  Robinson  on 
Gavelkind  (e).  In  all  cases  of  customs  differing  from  the 
Common  Law,  the  custom  must  not  be  extended  beyond 
the  established  precedents  :  Batdiffe  v.  Chaplin  (J),  Denn 
V.  Spray  (g),  1  Rolle's  Ab.  (A),  Clements  v.  Scuda/moi  e  (i), 
Blackborough  v.  Davis  (j). 

The  ancient  law,  as  to  real  and  personal  estate,  was  the 
same ;  and  it  was  not  till  temp.  Henry  I,  that  females  were 
excluded  from  socage  lands,  and  not  till  the  reign  of  Henry 
2,  that  these  lands  became  descendible  to  the  eldest  son 
exclusively. 

It  was  not  till  even  later  that  the  right  of  representation 
was  established.  It  was  for  a  long  time  considered,  that, 
when  the  eldest  son  died  in  his  fetther's  lifetime,  his  younger 
brother,  and  not  his  son  (grandson  of  the  tenant  in  posses- 
sion) would  succeed,  unless  the  elder  brother  had  actually 
been  admitted  by  the  lord  to  homage;  and  the  prevalence 
of  this  opinion  is  shewn  by  the  succession  of  King  John  in 
the  life  of  Prince  Arthur,  and  of  the  claim  of  the  Bi^ces 
to  the  crown  of  Scotland.  It  was  not  till  the  reign  of 
Henry  3^  that  the  unlimited  right  of  representation  at 
Common  Law  was  established ;  and  so  far  as  the  authorities 
go,  it  has  never  been  established  beyond  brother's  children 
in  the  custom  of  gavelkind.  The  Statute  of  Distributions  (^), 
which  expressly  excludes  brother's  grandchildren,  seems 
the  fitting  analogy  to  this  case^  as  being  a  remnant  of  the 

(a)  140.  b.  (/)  4  Leon.  242. 

(ft)  Skinner,  385.  ig)  1  T.  R  467. 

(c)  1  Burr.  326.  (h)  624. 

(</)  7  Taunt  362.  (t)  1  P.  Wms.  63. 

(f)  Ed.  1858,  bk.  1,  ch.  6,  pp.  0^  1  P-  Wms.  41. 

57,  68.  (A)  22  h  23  Car.  2,  c.  10. 
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old  law  which  once  prevailed  over  the  whole  kingdom  1862. 
both  as  to  realty  aod  perHonalty :  Boxvera  v.  LUtlewood  (a),  Hook 
and  which  originally  put  males  and  females  on  the  same  hook. 
footing  (6).  This  is  shewn  hy  the  ordinance  of  Edward  1, 
ooofirming  the  partibiUty  of  Welsh  lands  among  males. 

Mr.  Osborne  for  the  Defendants. — The  Plaintiff's  con- 
tention is  wholly  unsupported  by  authority.  The  conflict 
between  the  eminent  counsel  whose  opinions  are  cited  in 
OocftHfiff  V.  Chodmg,  did  not  touch  the  point  raised  in  this 
casa  In  &ct^  the  precise  question  did  not  arise  there,  but 
the  point  was  as  to  collaterals  more  remote  than  the  issue  of 
brothers.  All  the  opinions  assume,  that,  to  the  extent 
required  here,  that  is,  to  the  most  remote  issue  of  brothers, 
the  right  of  representation  extends  in  gavelkind  as  in  Com- 
mon Law  tenure. 

Preston  says,  that  the  right  extends  through  all  branches. 
Peckham  denies  this,  but  admits  that  it  extends  to  all  de- 
Boendants  of  brother&  Butler  admits  brothers  and  their 
issue,  though  he  would  exclude  the  issue  of  uncles,  to 
which  he  evidently  refers  in  speaking  of  the  "remoter 
branches  in  the  collateral  line."  There  is,  therefore,  no 
conflict  at  all  as  to  the  point  in  controversy  here. 

It  \B  not  disputed,  that  a  son  and  a  grandson  may  take 
together,  or  a  brother  with  a  nephew  the  son  of  another 
brother.  Why  is  not  the  same  rule  applicable  to  a  nephew 
and  a  great  nephew  ? 

Unlimited  representation  is  admitted  in  the  direct  line, 
and  this  is  so  both  in  gavelkind  and  Borough  English : 
Lode  V.  Coleman  (c),  Clements  v.  Scudamore  (d).  Why 
should  it  not  also  be  admitted  in  the  case  of  collaterals  ?  If 
you  allow  representation  at  all,  you  have  no  authority  for 
stopping  at  the  children  and  excluding  the  remoter  issue  of 

[a)  1  P.  Wms.  593.  (c)  1  My.  k  Cr.  423. 

lb)  2  BL  Com.  516.  (rf)  1  P.  Wms.  41. 
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brothers.  Robinsoifb  on  Gavelkind  was  cited,  but  the  last 
edition  is  in  great  part  the  work  of  a  subsequent  editor, 
and  omits  much  of  the  original  work.  The  edition  of  1822 
contains  a  note,  at  page  116,  of  the  case  of  Ooodingy. 
Gooding,  mentioning  Cole  v.  Wade  and  another  case,  which 
are  direct  authorities  that  the  jus  representationis  applies 
to  all  branches  of  collaterals.  The  real  principle  is  this, 
that  in  gavelkind  lands  you  put  the  customary  heir  in  place 
of  the  Common  Law  heir^  and,  subject  to  that^  all  the  rules 
of  descent  are  the  sama 

Moreover,  if  the  contention  is  right,  that  the  custom  does 
not  extend  to  the  Defendants,  the  result  ia,  that  the  Com- 
mon Law  heir,  Oeorge  Hook,  must  take  the  whole,  and  the 
Plaintiff  will  be  entitled  to  nothing  at  all. 

Mr.  Higgi/aa,  in  reply. — ^There  is  no  authority  at  all  for 
carrying  representation  beyond  the  children  of  brothers, 
except  the  two  Nisi  Privs  cases  mentioned  in  the  note  to 
Rdbmson;  and  they  go  too  far,  if  the  opinions  of  Peckham 
and  Butler  have  any  weight.  Whatever  dicta  there  are, 
rest  merely  on  the  loose  use  of  the  word  issue,  in  Butler^a 
opinion.  It  is  clear,  however,  from  the  cases  he  cites,  that 
he  meant  only  children,  for  these  authorities  carry  him  no 
further.  RcUe*s  Abridgment^  too,  is  dear  in  excluding 
transversal  lines. 

In  every  case  of  custom  in  derogation  of  Common  Law, 
the  custom  must  be  strictly  proved :  Muggleton  v.  Ba/r- 
nett  (a) ;  the  onus,  therefore,  is  on  the  other  side.  It  is  to 
be  noticed,  too,  that  representation  in  gavelkind  would  lead 
to  infinite  confusion,  which  the  Common  Law  rule  of 
primogeniture  excludes ;  the  same  sort  of  difficulty,  in  it^i, 
which  it  was  at  one  time  feared  that  the  Descent  Act  had 
introduced  in  the  case  of  coparceners. 

(o)  26  L.  J.  Ex.  47. 
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IMS. 

Yics-Chajtckixor  Sib  W.  Page  Wood  :—  ^  r:^ — ' 

Hook 
This  case  has  been  very  ably  argued  on  both  sides ;  and  if  Hook. 
I  had  been  compelled,  as  at  first  sight  appeared  to  be  ne-  /Wj-mfrrf, 
cessaiy,  to  balance  conflicting  opinions  of  such  eminent 
conveyancers  as  Butler  and  Preston,  I  should  probably 
have  taken  time  for  consideration.  But,  on  examination, 
all  ihe  opinions  referred  to  appear  to  agree  to  this  extent, 
that  the  right  of  representation  extends  to  all  tiie  issue  of  a 
brother.  The  case  stands  thus  :  The  canon  of  descent  ap- 
plicable to  the  point  is  laid  down  in  Clementa  v.  Soudch 
more  (a),  which  was  a  case  on  borough  English  lands,  where 
Chief  Justice  Holt  said,  **  The  custom  alters  the  descent  by 
the  common  law  to  the  eldest  son,  and  carrier  it  to  the 
youngest  son  generally,  and  must  have  all  the  consequences 
of  a  descent."  Accordingly,  the  right  of  representation  was 
admitted  as  a  general  incident  of  descent  to  operate  upon 
the  customary  rule  of  preferring  the  younger  son,  exactly  as 
it  operated  on  the  common  law  rule  of  preferring  the  eldest 
The  same  principle  must  be  applied,  whether  the  custom  be 
that  of  gavelkind  or  borough  English.  You  must  first 
ascertain  what  the  custom  is,  and  then  apply  all  the  rules  of 
descent  to  the  custom  so  ascertained. 

In  the  opinions  referred  to  in  Ooodvng  v.  Oooding,  it 
seems  that  Mr.  Peckham  at  first  advised,  per  incuriam,  that 
the  custom  did  not  extend  beyond  sons  and  daughters  of 
the  intestate.  After  discussion  he ,  abandoned  that  view, 
and  in  his  last  opinion  he  says,  ''In  none  of  the  books 
treating  of  or  referring  to  gavelkind  can  I  find  any  autho- 
rity to  support  the  idea  that  the  custom  of  gavelkind  ex- 
tends through  all  the  branches  of  inheritance,"  the  case 
before  him  being  a  daim  by  cousins  of  the  intestate,  tracing 
their  descent  through  uncles.  Then  he  refers  to  **  Lwmr 
hard' a  Perambulations  of  Kent»"  where  he  says,  sons  only 
(a)  1  P.  Wms.  69. 


JudgmmL 
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1862.  are  spoken  of;  and  mentions  that  Lord  Coke  says  that  this 
is  the  general  custom,  and  adds,  ''But  yet  by  custom, 
where  one  brother  dieth  without  issue,  all  the  other  brethren 
may  inherit"  So  &t,  therefore,  it  is  not  disputed,  and  in- 
deed it  may  be  treated  as  clearly  established,  that  the  cus- 
tom extends  to  divide  the  land  equally  among  all  the 
brothers  of  an  intestate.  Now,  that  being  the  custom,  you 
have  to  apply  to  it  the  general  rule  of  descent ;  and  that 
tells  you,  that  when  you  have  to  trace  the  descent  through 
the  brothers  of  the  intestate  as  stirpes,  those  who  may  have 
died  in  the  lifetime  of  the  intestate  must  be  represented 
ad  infinitum  by  their  issue.  The  real  point  which  was  in 
controversy  in  Oooding  v.  Gooding  was,  whether  the  custom 
extended  to  the  descendants  of  uncles  of  the  intestate  as  well 
as  to  brothers ;  and  it  was  this  which  raised  the  difficulty 
felt  by  Mr.  Butler  and  Mr.  Peckham.  It  was  only  upon  that 
question  that  they  differed  from  Mr.  Preston.  What  Mr. 
Peckha/m  says  upon  it  is  this,  "  In  Somner,  Taylor,  Robivr 
son,  Comyn's  Digest,  WcUkina  on  Descent,  and  other 
books  adverting  to  gavelkind,  none  of  the  cases  stated  in 
exemplifying  the  custom  in  the  transversal  or  collateral 
lines  go  beyond  brothers,  and  the  representatives  of  de- 
ceased brothers  taking  jure  representationis.''  Now  this  is 
the  very  case  before  ma  I  have  the  son  and  the  grandsons 
of  a  brother ;  and  even  if  Mr.  Peckham's  view  is  correct  as 
to  collaterals,  the  Plaintiff  and  the  Defendants  here  would 
all  take  by  virtue  of  the  jus  representationis.  Mr.  Bviler's 
opinion  is  this,  "  K  this  case  should  be  made  a  subject  of 
judicial  inquiry,  it  would  be  left  to  a  jury  to  determine  by 
precedents  whether  the  customary  descent  of  gavelkind 
stops  with  brothers  (and,  where  a  brother  is  dead,  with  his 
issue),  or  extends  to  remoter  branches  in  a  collateral  line.'' 
Mr.  Butler  therefore  expresses  no  doubt  that  the  custom 
extends  to  brothers,  and  (if  they  are  dead)  to  their  issue ; 
and  he  was  much  too  conect  in  the  use  of  language  to  have 
spoken  of  issue  if  he  really  meant  only  children.     The  sole 
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doabt  in  his  mind  evidently  was,  whether  the  rule  extended 
beyond  those  limits :  both  Mr.  Peckhaw,  and  Mr.  Butler y 
therefore,  were  in  accord  with  Mr.  Preston  to  the  extent 
of  the  question  mised  by  the  facts  before  me. 

The  Nisi  Prius  cases  cited  in  the  note  to  Robinson  carry 
the  rule  still  farther;  but  it  is  not  necessary  for  the  decision 
of  this  case  to  say  whether  they  are  right  in  so  doing.  The 
authorities  and  the  opinions  cited  all  go  to  this  extent,  that 
the  issue  of  brothers  are  included  in  the  custom.  And  ob- 
serve what  the  consequences  would  be  if  this  were  not  so. 
In  this  very  case  the  Plaintiff  claims  through  a  brother  of 
the  intestate,  and,  not  being  the  eldest  son,  he  must  invoke 
the  custom  to  establish  his  title  to  a  share.  The  Defendants 
are  the  sons  of  the  eldest  son  of  the  same  brother,  and  they 
may  fidrly  ask,  "How  is  it  that  you  oust  our  superior 
common  law  right  by  the  custom,  and  then  claim  to  ex- 
clude us  from  a  share,  by  saying  that  the  custom  does  not 
extend  to  us?"  That  would  be  contrary  to  all  the  ordi- 
nary incidents  of  descent,  which,  according  to  Clements  v. 
Scudamore,  are  to  be  imported  and  applied  to  the  custom  ; 
and  it  is  a  view  which  does  not  appear  to  have  been  enter- 
tained by  any  of  the  three  conveyancers  whose  opinions 
were  taken  in  Gooding  v.  Oooding,  They  all  agree  that  the 
issue  of  a  deceased  brother  stand  in  his  place  for  the  pur- 
poses of  heirship. 

A  very  ingenious  argument  was  founded  on  the  sup- 
posed origin  of  the  custom  of  gavelkind,  and  on  the 
conjecture  that  the  Statute  of  Distributions  was  derived 
from  the  same  general  right,  which  it  is  suggested  origi- 
nally put  males  and  females  on  the  same  footing  as  to 
realty  as  well  as  personalty.  But  if  that  were  made  out^ 
and  I  were  to  hold  on  that  ground  that  the  grandchildren 
were  not  to  share  with  the  children  of  a  brother  under  the 
custom,  because  they  do  not  share  under  the  statute,  I  must, 
in  order  to  be  consistent,  soy  also,  that  if  all  the  brothers 
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are  exhausted,  leaving  a  number  of  nephews,  the  children 
of  different  brothers,  they  must  take  per  capita  and  not  per 
stirpes;  which  would  certainly  be  contrary  to  the  course  of 
descent  established  by  Ckments  v.  Scudamore,  that>  when 
once  the  custom  is  ascertained,  the  ordinary  incidents  of 
heirship  are  to  be  applied  to  it  The  analogy  in  any  case 
would  be  a  very  strained  one ;  and  even  if  admitted,  it  would 
still  leave  marked  differences  between  the  custom  of  gavel- 
kind and  the  distribution  of  personal  estate.  But  in  truth 
there  is  no  analogy  between  the  two  cases ;  and  I  think 
there  is  no  reasonable  doubt  that  the  property  goes  as  to 
one  moiety  to  the  Plaintiff,  and  as  to  the  other  to  the  De- 
fendants George  and  Robert  Hook  equally.  There  will 
be  a  declaration  to  this  effect,  and  a  decree  to  carry  the 
trusts  of  the  will  into  execution.  The  costs  to  come  out  of 
the  residuary  personal  estate. 


1868. 

April  24./.  CAWLEY  V.  POOLE. 

25th,  ^  27  th,      _ 

Where  ft  bill      X  HIS  was  a  Bill  seeking  to  set  aside  a  judgment,  or,  in 
ment  obtained  default,  to  have  a  compromise  carried  into  effect 

by  firaud,  and 

The  Plaintiff  was  a  lieutenant  in  the  Royal  Navy  ;  all 
the  Defendants  were  solicitors :  the  Defendant  Were  carrying 
on  business  at  Plymouth,  the  others  in  London, 


ft  snbsequent 
compromise, 
and  seeks  to 
set  aside  the 
whole   trans- 
action on   the 
ground   of 
frand,  or  in 


The  Bill  stated,  that^  in  and  after  the  year   1835,  the 

^h^om*romiM  P^^^^^^^*  ^^^^  *  ™^^®  ^^  ^^^  Royal  Navy,  employed  the 
Defendant  Kvneaid  as  his  solicitor  ;  that,  in  the  year  1837, 
the  Plaintiff  was  staying  at  Plymovihy  and  that  Kincaid 

of*fraud°ftiil8,  Came  down  there,  and  invited  the  Plaintiff  to  dine  with  him 

it  will  not  en-  at  his  lodgings  to  meet  the  Defendant  Were;  and  that  Kimr 

force  the  com-         .       ,  T     ,    ,      -r»i   •     .      • 

promise,  bnt      ca%d  then  asked  the  Plaintiff  if  he  was  in  want  of  money  ; 

the  whole  bill 
must  be  dismissed. 


carried  oat, 
and  the  Court 
is  of  opinion 
that  the  case 
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and  in  the  course  of  the  evening  proposed  to  him  thai 
he  should  accept  a  bill  of  exchange  for  ^120  or  ^130, 
and  that  he  (Kvncaid)  should  tako  it  to  London  and 
have  it  discounted,  and  that  they  should  divide  the  pro- 
ceeds^ and  should  provide  between  them  for  taking  up 
the  bill  at  maturity.  It  then  stated,  that  Kmcaid  drew 
and  the  Plaintiff  accepted  a  bill  in  accordance  with  this 
arrangement  in  the  presence  of  Were,  who  was  cognisant 
of  the  whole  transaction ;  and  that  Kincaid  then  took  away 
the  bill  with  him ;  that  the  Plaintiff  never  received  any 
part  of  the  proceeds  of  the  bill,  and  never  heard  anything 
more  of  it  till  April,  1838,  when  he  was  served  with  a  writ 
at  the  suit  of  Were  in  an  action  on  the  bill ;  that  the 
Plaintiff  entrusted  his  defence  to  a  person  named  Poiund, 
whom  he  understood  to  be  an  attorney,  with  instructions  to 
defend  the  said  action,  and  that  he  was  informed  that  the 
same  would  come  on  for  trial  at  Westminster  "  on  a  parti- 
cular day  ;''  that  he  accordingly  attended  on  that  day, 
and  was  then  informed,  that,  before  his  arrival,  the  cas^e  had 
been  disposed  of,  and  a  verdict  taken  against  him ;  and  that 
at  two  o'clock  on  the  same  day  he  found  execution  had 
been  issued  for  the  debt  and  taxed  costs,  and  that  the 
Sheriff's  officers  were  in  his  house. 

The  Bill  then  contained  the  following  statement : — "  The 
Plaintiff  is  advised  and  believes,  that  according  to  the 
practice  of  the  Courts  of  Common  Law  execution  could  not 
at  earliest  have  been  issued  till  three  days  after  the  judg- 
ment had  been  obtained  ;  and  from  that  and  other  circum- 
stances the  Plaintiff  believes  that  the  said  Mr.  Pound  had 
been  tampered  with,  and  did  not  really  defend  the  said 
action,  and  that  in  fact  no  defence  was  ever  entered  thereta" 

It  appeared  from  the  record  that  the  Plaintiff  had  been 
in  fact  represented  by  a  person  named  Williams  in  this 
action. 

The  Bill  then  stated  that  the  Plaintiff  evaded  the  sheriff's 
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officers  and  went  to  the  Continent ;  and  that  he  heard  no 
more  of  the  matter  till  the  year  1855,  when  he  was  served 
with  a  notice  to  revive  the  said  judgment ;  and  that  he  was 
then  advised  that  he  could  not  successfully  resist  such 
revival.  It  then  alleged  that  nothing  was  done  under  the 
revived  judgment  till  the  year  1860,  when  a  freehold  house 
at  Plymouth  belonging  to  the  Plaintiff  was  extended  under 
an  elegit. 

The  7th  paragraph  was  as  follows : — "  In  the  month 
of  May,  1860,  the  Plaintiff  saw  the  Defendant  Nicholas 
Were  at  Plymouth;  and  finding  that  the  aforesaid 
elegit  impeded  his  enjoyment  of  his  aforesaid  property, 
the  Plaintiff  proposed  to  the  Defendant  Nicholas  Were, 
for  the  sake  of  peace,  and  in  order  to  emancipate  his 
said  property,  to  compromise  the  aforesaid  judgment: 
and  at  length  it  was  agreed  between  the  Plaintiff  and  the 
same  Defendant  that  the  Plaintiff  should  give  the  said 
Nicholas  Were  the  sum  of  .£*50  in  full  of  all  claims.  The 
Plaintiff  was  willing  to  have  settled  the  matter  upon  these 
terms,  but  the  said  Nicholas  Were  said  that  before  con- 
cluding the  arrangement  he  must  consult  the  Defendant 
C.  H,  Kincaid,  but  that  he  the  said  N.  Were  was  willing 
to  accept  this  sum  of  £50  in  full  satisfaction  of  his  aforesaid 
judgment.  The  Plaintiff  has  since  discovered  that  the 
Defendant  N.  Were  took  from  the  Defendant  C.  H.  Kincaid 
some  collateral  security  for  the  amount  of  the  said  bill  of 
exchange,  of  the  particulars  of  which  security  the  Plaintiff  is 
ignorant." 

The  remaining  material  statements  of  the  Bill  were  to 
the  following  effect : — 

After  the  transaction  about  the  bill,  Kimcaid  was  taken 
into  partnership  with  the  Defendants  Poole  and  Johnson  ; 
and  the  firm  of  Poole,  Johnson,  <b  Kincaid,  so  long  as 
the  partnership  subsisted,  and  Poole  &  Johnson  since  its 
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dissolution,  down  to  the  present  time,  acted  as  the  London 
agents  of  the  Defendant  Were. 

Early  in  1861  the  Plamtiff  employed  PooUy  Johnson,  (^ 
Kincaid  to  bring  an  action  for  him  against  one  Lidstone 
for  arrears  of  rent  and  mesne  profits;  and  it  was  agreed 
between  the  Plaintiff  and  Kincaid,  that  Kincaid  should 
concur  in  the  agreement  between  the  Plaintiff  and  Were, 
and  should  pay  Were  the  sum  of  £50  in  discharge  of  the 
judgment ;  and  that  such  sum  of  £50  should  be  retained  by 
Pool£,  Johnson,  ^T  Kmcaid  out  of  the  proceeds  of  the 
action,  and  be  paid  by  them  to  Were, 

On  this  occasion  the  following  letters  passed  : — 

"  4,  Fitzroy  Street,  Fitzroy  Square, 
'January  26,  1861. 
"  Dear  Sir, — ^Having  ejected  one  Lidstone  of  Plymouth 
"from  a  freehold  of  mine  in  March  1860,  and  upon  which 
"freehold  Mr.  N.  Were  o{  Plymouth  has  fixed  an  elegit, 
"arising  out  of  a  judgment  upon  a  bill  of  exchange  some 
*'twen^  years  past,  such  bill  being  drawn  by  you,  accepted 
"by  me,  and  indorsed  over  to  Mr.  N.  Were,  it  being  my 
"  pDrpoee  to  place  an  action  in  your  hands  for  the  recovery 
"  of  eight  years'  arrears  of  rent,  more  or  less,  beside  other 
''demands  from  the  before- mentioned  Lidstone,  I  think 
"  the  simple  understanding  between  us  to  be  this,  viz. — 
"That  you  will  bring  the  said  action  for  a  sum  which  shall 
"be  agreed  upon  between  us,  and  without  looking  to  me 
"for  any  costs  between  attorney  and  client^  or  in  any  other 
*way;  and  any   sum  you  may  recover  over  and   above 
"£50  shall  be  paid  to  me  without  deduction.     And  the 
"said  £50,  which  you  shall  retain,  shall  be  a  full  discharge 
"of  all  claims  upon  me  on  account  of  the  said  bill,  which 
"hill  shall  be  given  up  into  my  possession,  and  the  judg- 
ement and  elegit  now  levied  on  my  freehold,  viz.   No.  6, 
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**  Salem  Street,  Plyrruyuth,  by  Mr.  K  Were  shall  be  trans- 
"  ferred  and  given  over  to  me  without  cost  or  other  charge* 
''so  as  to  leave  the  above-recited  freehold  entirely  disin- 
"  cumbered  by  Mr.  N,  Were,  whose  authority  and  concur- 
"rence  you  are  fully  invested  with  to  conclude  such  an 
"  agreement. 

'•  Yours  very  truly, 
"To  C.  H.  Kincaid,  Esq.  "  Jno.  Cawley." 

•*  Firm  of  Poole,  Johnson,  (f  Kincaid. 


*'  New  Square,  Lincoln's  Irm, 
**  15th  April,  1861. 
"  Dear  Sir, — From  my  long  knowledge  of  you,  and 
your  circumstances  as  a  half-pay  lieutenant  in  the  Navy, 
at  your  request  I  consent  to  settle  your  affair  with  Mr 
Lidstone  for  mesne  profits  for  costs  out  of  pocket  only, 
provided  the  action  come  to  trial ;  and  to  retain  £^ 
only  from  any  amount  paid  into  Court  or  received  in 
the  said  action  in  consideration  of  Mr.  Were's  judgment 
against  you,  in  case  he  consent  to  release  you  thereon 
and  the  elegit  on  your  property. 

*'  Yours,  very  truly, 

"  Charles  H.  Eincaid. 
"  John  Oawley,  Esq.,  R.N." 


In  May,  1861,  Lidstone  paid  £172  into  Court  in  the 
said  action  ;  and  such  sum  was  taken  out  by  Poole,  Johnson, 
&  Kincaid,  who  paid  the  Plaintiff"  dK67,  and  retained  the 
balance  (wPlOS)  in  their  handa  In  the  month  of  Novem- 
ber, 1861  (after  the  dissolution  of  partnership  with  Kinoaid), 
the  Plaintiff  took  out  a  summons  against  Poole  &  John/- 
son,  to  shew  cause  why  they  should  not  pay  over  the  said 
sum  of  jE^105  to  the  Plaintiff.  In  defence  to  the  said  sum- 
mons, Pode  dk  Johnson  urged, — first,  that  the  agree- 
ment in  reference  to  the  action    was  a   matter   personal 
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to  Kineaid,  for  which  they  were  not  responsible,  and  that         1863. 
Kincaid  had  received  all  the  money ;  and,  secondly,  that 
thay  were  assignees  of   Were*8  judgment,  and  that  a  sum 
exceeding  £105  was  due  to  them  at  foot  thereof. 


On  the  11th  of  November,  1861,  Poole  dk  Johnson 
caused  themselves  to  be  served  with  a  garnishee  order 
in  Were*s  name,  attaching  the  balance  of  •g'lOd  in  their 
hand& 

The  Plaintiff  charged  that  Were  had  not  discounted  the 
bill,  but  had  received  the  same  after  maturity,  and  that  he 
knew  that  Kincaid  was  liable  for  one  half  of  the  amount ; 
and  he  particularly  claimed  that  the  Defendants  ought 
to  be  decreed  to  do  all  necessary  acts  and  things  for  entering 
satisfaction  upon  the  said  judgment,  and  for  discharging 
the  said  el^t  without  any  payment  whatever.  But  in 
caae  the  Court  should  be  of  opinion  that  the  Plaintiff  was 
bound  by  his  offer,  made  only  to  purchase  peace,  to  pay  the 
sum  of  iP50  in  respect  thereof,  then  he  claimed  that  Poole 
is  Johnson  ought  to  be  decreed  to  pay  him  the  balance 
of  the  £105,  with  interest  firom  the  8th  of  May,  1861,  after 
deducting  the  said  sum  of  £50,  and  ought  in  the  meantime 
to  be  restrained  from  prosecuting  the  aforesaid  judgment. 

The  Defendant  Were,  by  his  answer,  stated  that  he  had 
no  reccollection  whatever  of  the  alleged  dinner  transaction 
9X»  Plymouth ;  that,  on  or  about  the  17th  of  September, 
1837,  he,  at  Kincaid' 8  request,  discounted  a  bill  dated  the 
previous  day,  drawn  by  Kincaid,  and  accepted  by  the 
Plaintiff;  that  the  bill  was  dishonoured  at  maturity; 
that  he  thereupon  sued  the  Plaintiff,  who  pleaded  non 
assumpsit,  and  no  other  plea;  that,  on  ihe  9th  day  of 
June,  1838,  judgment  was  recovered  in  the  action  for 
£117:7:11  debt,  and  ^45  :  18  :  7  costs  ;  that  he  imme- 
diately issued  execution,  but  without  effect ;  and  that  he 
beard  no  more  of  the  Plaintiff  till  1855,  when  he  revived 
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the  judgmeDt,  as  stated  in  the  Bill.  He  then  stated  that 
Kincaid  had  left  England  in  1838,  and  that  he  [Were)  had 
been  unable  to  find  him  till  1851,  when  the  debt  had  been 
barred  by  the  Statute  of  Limitations. 

Then,  after  admitting  the  issue  of  the  elegit,  he  said  that 
the  Plaintiff  had  called  on  him,  and  suggested  a  settlement, 
and  offered  £50,  which  he  had  refused  ;  that  he  had  offered 
to  release  the  Plaintiff  on  payment  of  half  what  was  due 
for  principal,  interest,  and  costs,  but  that  nothing  was  done 
upon  such  offer. 

The  Answer  then  formally  traversed  the  7th  paragraph 
of  the  Bill,  except  as  to  the  fact  of  his  meeting  the  Plaintiff 
at  PVyTOOUth  at  that  time ;  and  (he  Defendant  professed 
ignorance  of  all  the  transactions  respecting  the  action 
against  Lidstone,  And  in  reference  to  the  garnishee  order, 
he  said  that  there  had  been  no  assignment  of  the  judgment, 
but  that  he  had  inforaied  Poole  &  Johnson,  that,  if  they 
could  get  payment  of  the  judgment,  they  might  retain 
the  amount  on  accoimt  of  his  debt  to  them  as  his  London 
agents  ;  and  he  admitted  that  he,  through  Poole  A 
Johnson  as  his  agents,  had  served  the  garnishee  order  on 
Poole  <b  Johnson.  The  Answer  then  again  denied  the 
existence  of  any  agreement  between  the  Plaintiff  and  this 
Defendant,  and,  in  proof  that  there  was  no  such  agreement, 
set  forth  the  following  letters  : — 

"  9,  New  Square,  Lincoln's  Inn, 
'*  26th  June,  1861. 
"  Cawley, 
"  My  dear  Were, — Enclosed    you  have  a  letter   from 
''  Cawley  to  me,    and  the  duplicate  of  an   arrangement 
'*  I    have  entered  into    with  him,  subject  to  your  ap- 
**  proval,   and   considering   the  trouble    I  had  with   him 
*'  twenty-five  years    ago,    and  my  heavy  bill  of  costs,    I 
*'  consented  to  it  most  unwillingly,  and  sliould  have  declined 
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it  altogether  but  for  his  very  urgent  appeal  to  our  old 
acquaintance,  and  his  narrow  circumstances.  The  result 
of  the  arrangement  will  therefore  be,  thai  Cawley  wiH 
pay  •£'50  only,  and  I  shall  be  liable  to  you  for  the  balance ; 
and  as  you  were  so  kind  as  to  say  that  on  Oarra/rd  being 
settled  with  I  should  have  the  money  in  your  hands 
belonging  to  poor  Ihmnag^a  estate,  there  will  be  ample 
to  meet  this  liability,  and  to  pay  yourself  the  advances 
so  kindly  made  to  keep  up  the  premiums  on  my  policy. 
The  inclosed  letter  from  Cawley  to  me  will  shew  you 
what  he  wants  you  to  do  in  the  matter. 


1868. 


**  Did  my  mother  pay  you  •PSO  in  respect  of  the  bill  ?  I 
^  &ncy  I  have  a  sort  of  indistinct  recollection,  that^  when  I 
**  was  staying  with  you  in  Savihside-strtet,  on  my  return 
"  from  France,  you  told  me  she  had. 

"Tours  very  truly, 

''Charles  Henrt  Kincaid. 
"  Nickda8  Were,  Esqr." 

The  inclosure  was  the  following : — 

"  4,  Fitzroy  Street,  Fitzroy  Square,  W.C. 
"June  24th,  1861. 
"  Dear  Kincaid, — Will  you  be  so  good  as  to  get  the 
"  necessary  memorandum  from    Were  accepting  the  ^50 
''  as  satisfaction  of  his  elegit  upon  the  house  in  Salem' 
"  street,  and  his  willingness  to   transfer  his  judgment  in 
"  aid  of  my  title  to  the  property,  as  I  want  to  make  arrange- 
"  ments  for  mortgaging  or  selling  the  property  forthwith. 
"  Believe  me,  yours  very  truly, 
"  C.  H,  Kincaid,  Esq."  •' Jno.  Cawley. 

The  duplicate  arrangement,  mentioned  in  Kincaid'a 
letter  of  26th  June,  was  a  copy  of  the  letter  of  the  26th 
January,  set  out  in  the  Bill 

The  Defendant  swore  that  he  had  kept  no  copy  of  his 
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answer  to  that  letter;  but  that  he  knew  that  that  answer 
stated  that  he  wanted  i^lOO  for  the  judgment,  and  that 
no  money  had  been  paid  him  by  Kincaid's  mother. 

To  the  missing  letter  Kincaid  sent  the  following  reply  : 

"  9,  New  Square,  Lmcoln'a  Inn, 
"10th  July,  1861. 

**  Cawley. 

"  My  dear  Were, — I  should  have  written  you  sooner  as 
*'  to  this,  but  I  have  only  just  been  able  to  see  Cawley. 
"  There  is  no  doubt  he  ought  to  pay  the  .j^lOO,  but  he  is 
"  not  disposed  to  increase  his  oflFer  of  £50,  which,  for  the 
"  sake  of  peace  and  quietness,  I  have  agreed,  as  far  as  I  am 
"  concerned,  to  accept,  and  take  the  balance  of  your  claim 
**  on  my  shoulders.  However,  I  shall  get  something  out  of 
"  the  action  against  LidsUme  for  mesne  profits,  which  will 
''  be  tried  at  Exeter  on  the  25th. 

"  Tours  sincerely, 

"  N.  Were,  Esq.''  "  Charles  H.  Kincaid. 

To  this  letter  was  sent  the  following  answer : — 

"  Plymouth, 

"  llth  July,  1861. 
"  Cawley. 

"  My  dear  Kincaid, — At  the  time  I  sign  the  release  of 

"  the  debt  and  the  transfer  of  the  judgment  to  Cawley,  he 

"  must  pay  the  costs  incident  to  the  transfer  and  the  ^50. 

**  Yours  sincerely, 

"  \ .  Were. 

"  C.  H.  Kincaid,  Esq.,  9,  New  Square." 

The  Answer  then  stated  that  nothing  had  been  done  upon 
this  letter ;  and  that,  save  as  therein  appeared,  Poole 
Johnson,  &  Kincaid,  had  not  nor  had  any  of  the  part- 
ners in  the  said  firm  as  the  solicitors  or  solicitor  of  the 
Plaintiff  any  written  commuuications  with   Were  on  the 
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sabject  of  the  agreement;  and  submitted  that  there  was  no 
agreement  binding  on  him. 

The  following  was  the  only  oth^  letter  set  out : — 

"  Plymouth, 
"  21st  August,  1861. 
*'  Cawley. 
"  My  dear  Sir, — I  have  looked  up  my  correspondeiice  with 

*  Kinoaid  upon  this  matter.  Cawley  called  upon  me  last 
"  year,  and  offered  me  •^50  in  full  for  my  debt,  which  I 

*  refused.  When  in  London  in  June  last,  Kincaid  asked 
"me  to  name  the  sum  I  would  take,  and  he  Kvncaid 
"  offered  to  hold  himself  liable  to  me  for  the  balance  of  the 
"  debt.  I  then  fixed  <£^100 ;  but  Kincaid  on  the  26th  June 
''inclosed  me  a  letter  from  Cawley  to  him  of  the  24th 
"  June,  by  which  it  appears  Kvncaid  agreed  on  my  behalf 
"to  take  £50  in  discharge  of  my  claim,  he  Kimcaid 
"  holding  himself  liable  to  me  for  the  balance.  In  reply 
"to  Kincaid^ 8  letter,  I  wrote  him  on  the  11th  July  as 

"  follows : — 

"  *  Cawley. 
"  '  At  the  time  I  sign  the  release  of  the  debt  and  transfer 
" '  of  the  judgment  to  Cawley,  he  must  pay  me  the  costs 
" '  incident  to  the  transfer  and  the  £50.' 

"  You  see  how  the  matter  stands,  and  if  Cawley  wants  me 
"  now  to  compromise,  it  appears  to  me  he  must  propose 
"  terms  de  novo.     I  should  not  be  at  all  surprised  to  see 

*  Cawley  here,  but  I  do  not  intend  to  make  any  agreement 
"  with  him,  and  shall  refer  him  to  you. 

"  I  send  you  a  letter  marked  A,  without  a  date,  which 
"  may  be  of  use  for  you  to  see,  but  please  return  a  copy  to 
"me,  and  the  two  other  originals  of  the  24th  and  26th 
"  June. 

"  I  am,  dear  Sir,  yours  very  truly, 

"  N.  Werk 
"ED.  Poole,  Esq:' 
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The  Answer  of  the  Defendants  Poole  and  Johnson  was 
to  the  same  effect. 


^^'  Kincaid  was  out  of  the  jurisdiction,  and  did  not  appear. 


Statement. 


The  only  material  evidence  not  appearing  on  the  plead- 
ings consisted  of  the  following  letters  : — 

"  39,  Upper  Charlotte  Street, 
"August  6th,  1861. 
•*  Dear  Kincaid — ^Receiving  no  reply  to  my  letter  of  the 
''  25th  ultimo,  I  called  at  your  office,  and  again  to  day.  I 
"  suppose  your  business  in  Paris  has  occupied  you  so  much 
"  that  you  forget  me,  but  it  has  put  me  to  great  inconve- 
"  nience,  as  I  was  to  be  in  Devon  on  the  7th.  It  was  in 
**  Jime  I  first  wrote  you  on  the  subject,  which  now  simply 
•'  revolves  itself  into  this. — The  release  from  Were  and  £50, 
**  or  no  release  and  ^^105. — When  will  you  be  at  liberty  to 
''  see  me  on  the  point  ?  Hoping  you  are  well,  believe  me, 
"  in  haste, 

**  Tours  very  truly, 
"  C.  H.  Kvncaid,  Esq."  "  Jno.  Cawley. 

"  9,  Lincola'a  Inn, 

"19th  August,  1861. 
"  Dear  Captain, — I  have  heard  from  Mr.  Were,  and  I 
<*  think  there  will  be  no  difficulty  in  arranging  the  sale  of 
*'  the  house.     Perhaps,  when  you  are  passing,  you  will  give 
"  me  a  look  in  on  the  subject. 

"  Yuurs  very  truly, 
"  Captain  Cawley r  "  H.  D.  Poole. 


It  also  appeared,  that,  on  the  occasion  of  suing  out  the 
elegit,  Were  had  given  a  false  account  of  the  origin  of  the 
debt,  which,  though  challenged  so  to  do,  he  had  not  in  any 
manner  attempted  to  explain. 
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Mr,  CcttrM  and  Mr.  Maasey  Dawson,  for  the  Plaintiff, 
now  urged  that  the  Plaintiff  had  been  reluctantly  com- 
pelled to  come  into  this  Court  from  the  technical  rule  of 
law,  that  accord  and  satisfaction  could  not  be  pleaded  to  a 
judgment;  nor  could  the  payment  of  a  smaller  sum  be 
pleaded  in  bar  of  an  action  for  a  larger,  unless  there  were 
8ome  collateral  advantage  given ;  1  Smith,  L.  C.  (a),  Selr 
rtyn'8  N.  P.  (6),  Re  Corporation  of  Drogheda  (c).  If, 
however,  Ki/nccdd  had  been  exonerated  by  the  Statute  of 
Limitations  (and  this  was  Were^s  case),  then  his  undertaking 
was  an  advantage  to  Were  sufficient  to  support  the  com- 
promise,  but  for  the  judgment :  therefore,  there  was  a  com- 
plete case  for  equitable  interference.  They  argued  that 
Were's  letter  of  the  21st  August  was  not  written  till  long 
after  its  date ;  but  that  at  any  rate  it  disclosed  the  existence 
of  a  correspondence  between  Were  and  Poole,  which  had 
been  denied  by  the  Answer. 
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Mr.  Sotithgate,  Q.  C,  and  Mr.  Babmgton,  for  the  De- 
fendants : — 

There  never  was  any  concluded  agreement  Even  if 
there  had  been  such,  the  Plaintiff,  by  taking  out  a  sum- 
mons for  the  payment  of  the  whole  £105,  disaffirmed  the 
same  and  cannot  now  set  it  up  against  us;  but  in  fact 
nothing  was  done  since  the  letter  in  which  Were  says  the 
Plaintiff  must  propose  terms  de  novo:  Holland  v.  Eyre  (d). 
Moreover,  the  agreement  is  not  enforceable,  Kincaid  has 
since  absconded,  and  the  parties  cannot  now  be  placed  in 
the  same  position  as  they  wera 

At  any  rate,  this  Bill,  by  seeking  to  set  aside  the  whole 
transaction,  has  precluded  the  Plaintiff  from  praying  spe- 
cific performance  of  the  agreement :  Lindsay  v.  Lynch  (e). 


(«)  Pag.  295. 
(6)  Pag.  137. 
(c)  8  Ir.  C.  L. 


(d)  2  S.  &  S.  194. 

(e)  2  Sc.  &  L.  1. 
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Mr.  Cottrdl  in  reply : — 

The  object  of  the  Bill  is  to  cany  into  effect  an  agree- 
ment for  the  compromise  of  matters  in  bona  fide  litigation. 
Rincaid  was  throughout  Were's  agent,  and  we  may  treat 
everything  which  took  place  with  him  as  if  Were  had  him- 
self been  present. 


Judgment       ViCE- CHANCELLOR  SiR  W.   PAGE  WoOD. 

This  case  has  been  very  well  argued ;  it  is  one  of  an  ex- 
tremely singular  character :  and  though  I  think  the  first 
part  of  the  Bill  open  to  very  serious  objections,  still  I  can- 
not deny  that  the  Plaintiff  has  evidently  been  treated  with 
very  considerable  harshnes& 

The  Plaintiff  fails,  not  because  he  has  not  a  case  which 
might  have  succeeded  on  the  merits,  but  because  he  has 
not  chosen  to  frame  his  case  duly.  Had  he  been  contented 
to  rest  solely  on  the  agreement,  and  not  attempted  to  get  rid 
of  the  original  judgment^  he  might  have  succeeded.  U  he 
judgment  was  recovered  so  long  ago  as  1838,  and  after  sub- 
mitting to  it  without  question  till  1862,  he  now  attempts 
to  get  rid  of  it  in  a  very  singular  fashion.  [His  Honour 
here  read  the  account  given  in  the  Bill  of  the  manner  in 
which  the  judgment  had  been  obtained  ;  see  ante,  page  50]. 

Even  on  this  narrative  the  Plaintiff  gave  Kvncaid  suflB- 
cient  power  to  deal  with  the  bill  of  exchange  as  he  pleased  ; 
and  his  real  ground  of  complaint  is  against  Kincaid,  for 
not  giving  him  his  share  of  the  proceeds  of  the  bill ;  but 
that  does  not  affect  these  Defendants.  Then  comes  the 
judgment,  which  places  him  in  this  difficult  position,  that, 
in  order  to  escape  from  it,  the  whole  onus  of  making  a  case 
lies  upon  him ;  but  his  only  attempt  to  invalidate  the  judg-^ 
ment  is  this :  [His  Honour  read  the  passages  in  the  Bill 
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relating  to  the  recovery  of  the  judgment,  see  ante,  page 
57]. 

Then  it  is  said,  the  judgment  was  irregular  by  reason  of 
these  circumstances  ;  and  an  able  argument  was  addressed 
to  me  by  Mr.  Dawson,  to  the  effect  that  I  was  to  assume 
that  the  judgment  was  to  be  treated  as  fraudulent  and 
void.  But  there  is  an  obvious  answer  to  this :  If  there  be 
irregularities  in  the  proceedings,  the  Plaintiff  has  or  had  a 
remedy  at  law ;  but  such  irregularities  cannot  afford  sufficient 
ground  for  coming  into  this  Court  I  find  no  attempt  to  deal 
with  Pound  or  WiUia/ma,  and  not  even  a  distinct  allegation 
in  the  Bill,  still  less  anything  like  proof,  that  there  was  any 
collusion  in  the  matter ;  so  that  this  seems  to  me  to  be  a 
perfectly  hopeless  contention. 

The  second  part  of  the  case  is,  however,  substantiated  to 
such  an  extent  that  there  would  have  been,  I  think,  a  good 
case  for  the  Plaintiff  had  he  confined  himself  to  that.  [His 
Honour  then  read  the  7th  paragraph  of  the  Bill,  as  here- 
inbefore stated,  and  continued  t]  There  is  a  material  altera- 
tion in  the  affidavit,  which  contains  this  passage,  '  I  was 
willing  to  have  settled  the  matter  upon  these  terms,  but  the 
said  NichoUis  Were,  when  I  saw  him  a  few  days  afterwards 
at  his  own  house,  said  that  he  thought  he  ought  to  have 
more;'  {Were  himself  states  that  he  said  he  should  have<f  100,) 
*  but  that,  before  concluding  the  arrangement^  he  must  con- 
sult Kinoaid  ;*  There  is  therefore  no  concluded  arrangement 
yotw  Then  Kincaid,  who  seems  to  have  recovered  from  his 
difficulties,  enters  into  partnership  with  Poole  said  Johnson, 
and  it  appears  that  the  firm  of  Poole,  Johnson,  ^  Kvrv- 
caid  were  Were'^s  London  agents ;  that  of  course  would 
not  authorise  them  to  conclude  an  agreement  of  this  sort. 

Then  we  have  the  following  transaction: — Kincaid 
had  been  employed  by  the  Plaintiff  to  bring  an  action 
against  Lidstone   for    mesne  profits,  which   would  bring 
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moneys  into  his  hands  on  behalf  of  the  Plaintiff;  and 
in  that  state  of  things  the  Plaintiff  writes  this  letter  [BLis 
Honour  read  the  letter  of  January  26,  1861 ;]  which  as- 
sumes throughout  that  Kinccdd  had  authority  to  act  for 
Were.  In  answer  to  this  letter,  Kvncaid  wrote  the  letter 
of  April  15,  1861 :  [His  Honour  read  it.]  Here  you  have 
no  definite  agreement  yet,  but  you  get  a  long  way  towards 
it ;  Kvncaid  agrees  so  far  as  he  has  any  interest^  but  he 
was  up  to  that  time  Caidey'a  agent  only.  So  tsix  the 
matter  is  a  proceeding  between  Cawley  and  Kvncaid  ;  then 
it  hangs  over  till  June,  when  Kvncaid  writes  to  Were 
the  letter  of  the  26th  Jime  set  out  in  Were's  Answer, 
inclosing  CoAvley'a  letter  of  June  24,  and  a  copy  of  his 
(Kincaid*8)  own  letter  to  Cawley  of  April  15.  I  may 
remark  that  Kvncaid,  in  writing  to  Were,  says,  "  Cawley 
will  pay,"  not  "I  will  apply;"  so  that  there  is  nothing  here 
even  proposing  to  constitute  Kincaid  Were'a  agent  to 
receive  the  money. 

Were  does  not  come  into  the  arrangement  at  all ;  but  he 
writes  some  letter,  of  which  he  says  no  copy  was  kept. 
That  has  been  made  the  subject  of  much  comment ;  but  I 
do  not  think  that  it  is  matter  for  comment  adversely  to 
Were;  it  is  pretty  plain  from  Kincaid's  reply  what  the 
tenor  of  it  was.     That  reply  is  as  follows :   [His  Honour 
read  the  letter  of  10th  July,  1861  :]  and  then   Fere  an- 
swers, coming  in  in  a  certain  way  to  the  terms ;  but  he  says 
*'  he  must  pay  the  costs  incident  to  the  transfer,  and  the 
•^50."    Now,  when  I  look  at  the  manner  in  which  Were 
himself  speaks  of  this  transaction  in  the  letter  to  Poole  of 
August  21,  1861,    ''Kvncaid  agreed  on  my  behalf  to 
take  £50  in  discharge  of  my  claim  ;"  I  should  have  been 
strongly  disposed  to  hold  that  there  was  a  concluded  agree- 
ment on  the  part  of  Were  to  take  £50  and  release  the 
Plaintiff;  and  I  do  not  think  that  the  fact,  that  the  letter  of 
July  11  was  not  answered,  would  open  the  agreement  in 
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any  way,  because  I  think,  that,  on  the  face  of  the  whole 
ooROspondenoe^  the  Plaintijff  would  have  had  to  pay  the 
costs  without  any  express  agreement 

What  did  in  fact  take  place  was  this : — Kvncaid,  for 
some  reason  of  his  own,  never  communicated  one  word 
of  all  this  to  the  Plaintiff;  and  we  find  him  (the  Flaintifi)  in 
the  letter  of  August  6, 1861,  complaining  of  this  silence ; 
and  this  letter  shows  that  he  was  then  in  ignorance  of  any 
concluded  agreement^  for  he  treats  the  matter  as  open :  he 
lays^  in  esflfect,  to  Kimcaid,  you  have  £105  of  mine  in  your 
liands^  either  pay  me  £56,  and  get  me  Were*8  release,  or 
pqr  me  £105  without  the  release. 

But  though  I  think  there  was  an  agreement  by  Were  to 
take  ^50^  I  do  not  see  any  authority  to  Kincaid  to 
receive  the  money  for  him.  Mr.  Masaey  Dawson  says,  it  is 
a  case  of  accord  and  satisfaction,  and  that  payment  to  the 
attorney  is  sufficient — ^I  did  not  hear  lilr.  Southgate  on 
that— No  doubt,  Kvncaid  had  the  money,  and  Ca/wley  had 
made  him  his  agent  to  retain  the  £50,  and  pay  it  over 
to  Were,  but  what  evidence  is  there  of  an  assent  to  this 
by  Were  1  Authority  to  conclude  an  agreement  does  not 
involve  authority  to  receive  the  money  ;  and  Were,  in  his 
letter  of  the  11th  July,  says  ''when  I  sign  the  transfer 
Caidey  is  to  pay,''  i.e.,  to  me.  Still,  on  the  whole  evidence 
I  should  have  been  inclined  to  hold  that  there  was  a  con- 
dnded  and  binding  agreement  to'accept  •£'50  in  discharge 
of  Uiis  claim,  if  the  bill  had  been  originally,  or  were  by 
amendment,  so  firamed  as  to  render  it  necessary  to  de- 
dde  the  question. 

But  upon  this  bill,  Ifthink  I  cannot  give  any  relief  on 
the  footing  of  such  an  agreement.  The  PlaintifiF  files  his 
Bill  to  set  aside  the  whole  transaction,  _and  then  he  says, 
"I  offered,  for  the  sake  of  peace,  to  make  this  arrange- 
nteot"    And  then  he  prays,  first,  that  the  whole  matter 
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may  be  unravelled  from  the  commencement;  "That  the 
Defendants  may  be  decreed  to  do  all  such  acts  and 
deeds  as  shall  be  necessary  for  entering  up  satisfaction 
on  the  aforesaid  judgment,  and  for  removing  the  elegit 
upon  the  PlaintiflF's  property,  without  the  payment  to 
them  by  the  PlaintiflF  of  any  money  whatever ; "  and,  in 
the  second  place,  and  only  "  if  the  Court  shall  be  of  opinion 
that  the  Plaintiff  is  bound  *^  by  the  agreement,  he  asks 
that  the  agreement  may  be  performed. 

Now,  the  only  consideration  that  could  be  suggested  for 
the  agreement,  must  be  either :  1st,  A  compromise  of  dis- 
puted claims  in  respect  of  the  judgment;  or,  2nd,  As- 
suming that  the  debt  was  beyond  dispute,  then  the  accep- 
tance of  Kvncaid'a  suretyship  to  the  extent  of  •£'50,  after 
the  remedy  against  him  on  his  original  liability  had  been 
barred  by  the  Statute  of  Limitations 

But,  looking  on  the  matter  as  a  compromise — and  this  is 
not  perfectly  clear  as  against  Were,  because  Kincaid  does 
not  say  anything  like  this  to  Were — ^but  even  assuming 
that  it  was  a  compromise,  it  cannot  be  established  by  such 
a  Bill  as  this,  which  is  directed  to  overturning  the  judgment: 
a  bill  in  this  form,  which  says,  overturn  the  agreement,  or,  in 
the  alternative,  confirm  it,  is  open  to  the  objection  which 
used  to  be  described  as  approbating  and  reprobating  the  same 
transaction.  All  question  of  compromise  has  ceased,  the 
Plaintiff  has  had  the  matter  tried  out,  and  it  has  been 
decided,  and  decided  against  him. 

Then, on  the  other  ground,  you  have  a  mixed  consideration, 
and  you  cannot  get  rid  of  a  part  of  the  consideration  with- 
out abandoning  the  whole.  Kincaid  was,  at  the  time  when 
this  agreement  was  entered  into,  a  solvent  man ;  and  if  this 
agreement  is  to  be  binding  because  of  the  liability  which  he 
undertook,  this  Plaintiff  cannot  come  here,  after  he  has  ab- 
sconded, to  affirm  it  for  the  first  time.     The  Plaintiff  never 
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adopted  ibe  agreement  till  after  bill  filed,  and  not  then 
except  in  this  way — He  says:  If  I  cannot  get  rid  of 
the  agreement  completely,  then  I  stand  upon  the  agree- 
ment In  &ct,  till  he  sees  the  letters  in  the  answer,  he 
does  not  know  what  has  passed  between  Kvacaid  and 
Were*  I  am  dear,  therefore,  that  it  is  now  too  late  for 
him  to  rely  on  the  agreement^  and  that  I  must  dismiss 
thisbiU. 

There  remains  only  the  question  of  costs,  and  here  I 
have  been  put  into  some  difficulty  by  the  conduct  of  Poole 
and  Johnson. 

The  Plaintiff  was  in  this  condition:  He  wanted  to 
settle  the  judgment,  in  order  to  enable  him  to  sell  his 
house ;  and,  accordingly,  finding  himself  entirely  in  the 
hands  of  his  solicitors,  he  made  a  proposition  to  them  for 
that  purpose.  Now,  on  the  19th  August^  after  Kincaid 
has  abeconded,  Poole,  as  the  Plaintiff's  solicitor,  wrote 
him  this  letter.  [His  Honour  read  it]  The  expression 
''no  difficulty '^  must  mean,  no  difficulty  with  reference  to 
your  views,  ie.,  of  getting  rid  of  the  judgment. 

Then  there  is  the  denial  in  their  answer  that  there  had 
been  any  letters  other  than  those  set  out,  though,  from 
Were* 8  letter  of  August  21,  it  is  plain  that  there  was  some 
correspondence  which  had  not  been  disclosed. 

But  it  is  plain  if  these  gentlemen  had  done  their  duty  by 
their  client,  and  the  Plaintiff  had  known  all  that  was  in  the 
letter  of  the  21st  August^  he  might  at  once  have  put 
things  in  train  on  the  footing  of  the  agreement.  I  do  not 
agree  with  Mr.  Dawson,  that  the  letter  is  a  concocted 
letter — I  think  it  rather  a  frank  letter;  but  it  does  not 
appear  that  that  letter  was  communicated  to  the  Plain- 
tiff till  the  answer  was  put  in  in  this  suit;  and  it  does 
appear  to  me,  that  it  was  the  duty  of  the  solicitors  of 
Caidey,  who  had  got  letters  admitting  so  much  that  was 
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fiivourable  to  their  client  from  Were  who  was  not  their 
client,  and  therefore  whose"  letters  were  not  privileged 
in  any  way,  to  communicate  that  information  at  once 
to  their  client,  and  not  allow  his  interests  to  saffer  by  his 
being  kept  in  the  dark,  still  less  themselves  afterwards  to 
take  advantage  of  his  ignorance.  If  PooU  had  acted  pro- 
perly towards  Cawley,  the  matter  might  have  been  brought 
to  a  termination,  and  might  have  resulted  in  Were  being 
bound  by  the  agreement ;  whereas  the  next  thing  they  do 
is,  that  on  being  summoned  to  pay  the  .£105,  they  shelter 
themselves  under  a  statement  that  ftncaicl  had  the  money; 
(very  likely  he  had,  but  that  is  not  material) ; — they  would 
rather  throw  the  loss  on  their  client  than  on  the  partner- 
ship :  then  they  take  an  assignment  of  the  judgment  firom 
Were, — I  say  they  had  much  better  have  let  Were  act  for 
himself; — then  having,  as  they  say,  Were  as  their  debtor, 
who  is  a  perfectly  solvent  man,  they  rake  up  this  debt 
which  they  might  have  settled  to  their  client's  advantage, 
and  make  use  of  it  to  protect  themselves  against  that  client's 
claims. 

I  think  Cawley  has  just  grounds  of  complaint  against 
them  ;  and  though  there  is  much  to  object  to  in  this  Bill,  I 
dismiss  it  without  costs. 


I  do  not  think  I  can  put  Were  in  any  better  position, 
considering  his  conduct,  and  particularly  that  he  has  left 
unexplained  a  most  extraordinary  statement  made  by  him 
in  another  Court,  and  that  although  he  was  expressly 
challenged  to  explain  it. 

The  Bill  will  be  dismissed  without  costs  as  against  all 
the  Defendants. 
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BARNARD  v.  BAGSHAW.  r"'"!?'^ 

Joint' Stock 
Company — 

In  be  the  LAKE  BATHUfiST  AUSTRALASIAN  SAar«/riud»- 
GOLD  MINING  COMPANY.  '"Km" 

Holder. 

This  was  a  BUI  on  behalf  of  all  the  Shareholders  in  the  ^""t'i  T' 
above-mentioQed     Company,    praying    in    effect    for    a  StockCompanj 
winding  np  thereof,  and  for  accounts  against  the  Directors ;  iraaed  fraudu. 
and  particularly  praying  that  an  account  might  be  taken  of  fidJ^pirch^"r^ 
the  proceeds  of  the  sales  of  such  of  a  certain  lot  of  40,000  ?^  ^'^®'®  ■^*^« 

^  ^  'in  the  market, 

shares,  mentioned  in  the  Bill  to  have  been  obtained  by  the  before  any  Bill 
Defendant  NcUhaniel  Iron  as  the  consideration  for  the  pur-  to  impeach  the 
chase  of  500  acres  of  land,  as  had  been  sold  by  the  Defendants  ^Sfon'a" 
Matthe^u8,  Knell.  Harvey,  Iron,  Bell,  Bevan,  Sir  Edward  winding-up oi 

'  '  f*  *  '  '  the  Company, 

Bdeh^,  and  Boyle,  respectively,  or  any  of  them  ;  and  that  notwitbstand- 
the  said  Defendants  might  be  ordered  respectively  to  repay  J^^^  notwUh-' 
the  same  to  the  Company,  to  be  dealt  with  as  part  of  the  l^^^oiTVt^he 
asKts  thereof,  and  to  deliver  up  the  scrip  certificates  of  shares  at  a  very 

great  disoount. 

sach  of  the  said  shares  as  then  remained  in  their  respeo-  to  prove  on 
tive  possession  or  power  undisposed  of;  and  particularly  ^^"h  throther 
that  the  Defendant  Boyle  might  be  ordered  to  account  for  "har^boiders  ot 

•^  *^  the  Company 

the  proceeds  of  the  sale  of  such  of  the  1,750  shares  in  the  who  bought 
Bill  stated  to  have  been  delivered  to  him  by  the  Defend-  par:  but  this 
ant  Iron  as  he  had  sold,  and  to  deliver  up  such  of  them  as  ^"t'^'x^nd  to* 
he  had  not  sold.  *°y  person  who 

purchased  his 
.  ,  shares  after  the 

The  material  facts  relatmg  to  the  issue  of  the  40,000  filing  of  the 
shares  in  question  were  the   following  : — In   December,  ygndoTwas  a"' 
1851,  the  Defendants  Matthews  and  Knell  claimed  to  be  en-  >>onafi.ie  holder 

'  of  the  »lmres 

titled  to  a  tract  of  500  acres  at  Lake  Balhurst;  and,  by  an  before  Bill  filed; 

iiniTN  1  t  cift      ^  '  1    ^^^^  the  onus  of 

agreement,  dated  8tn  December,  1851,  this  tract  was  agreed  proof  that  such 
to  be  sold  to  tbe  Defendants  BeU,  Iron,  Sir  E.  Belcher,  i^^p'^o  him!"" '' 
and  Harvey,  for  ^17,000,  to  be  paid  as  follows  :— .^3,000 
dowD  in  cash  or  approved  securities,  and  «£?!  4,000  on  or 
before  8th  March,  1852 ;  and  the  purchasers  agreed  forth- 
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with  io  use  their  best  endeavours  to  get  up  a  Company  to 
work  the  land  as  a  gold  mining  speculation. 

On  the  execution  of  the  agreement,  the  purchasers  gave 
the  vendors  three  promissory  notes  for ^1,000  each;  and 
these  were  deposited  with  Mr.  Terrell,  the  solicitor  of  the 
vendors. 

The  proposed  Company  was  then  formed,  the  promoters 
being  the  purchasers  and  the  Defendants  Bagshaw,  Sevan, 
Denny,  and  Boyle,  and  two  persons  named  Swann  and 
Richards. 

It  was  agreed  that  Sir  E.  Belcher  and  Bdl  should  be 
two  of  the  Directors  of  the  Company ;  and  they,  therefore 
(colourably,  as  the  Bill  stated),  released  all  their  interest  in 
the  land  to  the  Defendants,  Harvey  and  Iron, 

By  an  agreement  dated  26th  January,  1852,  and  made 
between  Harvey  and  Iron,  as  owners  of  the  lands,  of  the 
one  part,  and  Swann  and  Richards,  on  behalf  of  themselves 
and  the  Directors  of  the  Company,  of  the  other  part, 
Harvey  and  Iron  agreed  to  sell  the  said  500  acres  to 
Swann  and  Richards  for  jP40,000,  to  be  paid  as  follows  : — 
As  soon  as  the  shares  had  been  allotted,  and  £20,000  paid 
thereon,  Harvey  and  Iron  were  to  receive  £5,000,  and  they 
were  to  have  a  further  sum  of  £5,000  out  of  every  £10,000 
afterwards  paid  up,  until  the  paid-up  capital  had  reached 
^50,000,  at  which  time  they  would  have  received  ^^20,000  in 
cash,  and  the  remaining  «f  20,000  was  to  be  paid  in  £1  shares 
of  the  Company.  It  was  further  agreed  that  Swann  and 
Richards  were  not  to  be  under  any  personal  liability, 
but  were  merely  to  be  treated  as  agents  for  the  Company. 
The  Company  was  then  brought  out  as  a  Cost 
Book  Company,  with  a  capital  of  .£100,000,  in  ^1 
shares,  not  liable  to  further  call ;  and  the  first  Board  of 
Management  were  announced  to  be  the  Defendants  Sir 
E.  Belcher,  Bagshaw,  Bevan,  BeU,  and  Denny. 
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The    shares  of  the  Company  were  made  transferable 
simply  by  transfer  of  the  scrip  certificate. 

On  the  22nd  July,  1852,  the  Defendant  Boyle  was 
substituted  for  Sir  E.  Belcher  as  a  Director. 

By  an  indenture,  dated  25th  August,  1852,  Harvey  and 
Iron  agreed  to  accept  40,000  shares  of  £1  each  as  the  con- 
sideration for  the  land;  and  scrip  certificates  for  such  40,000 
shares  were  thereupon  issued  to  them. 

The  Bill  then  stated  that  Harvey  and  Iron  thereupon 
transferred  12,000  shares  to  Matthews  and  Knell,  as  part 
of  the  consideration  for  the  sale  by  them ;  and  that  Harvey 
retained  2^010  shares  himself;  and  that/r^m  had  possessed 
himself  of  the  remaining  25,990  shares^  and  had  dis* 
tributed  them  between  himself  and  the  other  Defendants  in 
some  manner  not  known  to  the  Plaintiff. 

It  further  stated,  that  1,750  paid  up  shares  had  been 
delivered  to  the  Defendant  Boyle  by  the  Defendants 
Harvey,  Bell,  and  Iron;  and  that  they  had  obtained  such 
shares  without  the  payment  of  any  money  consideration 
therefor. 

The  objects  for  which  the  Company  had  been  formed 
entirely  failed,  and  the  Company  never  commenced  opera- 
tions at  alL 

Under  these  circumstances  the  Bill  was  filed. 

By  the  decree  made  at  the  hearing  of  the  cause,  dated 
9th  August,  1856,  it  was  declared  that  the  agreement  of 
the  26th  January,  1852,  was  not  binding  on  the  Company  ; 
and  that  the  sale  of  the  500  acres  thereby  purported  to  be 
made,  was  fraudulent  and  void  as  against  the  Company  ;  and 
that  the  indenture  of  25th  August,  1852,  was  similarly  void ; 
and  that  such  agreement  and  indenture  respectively  ought  to 
be  delivered  up  to  be  cancelled  :  and  it  was  declared,  that  the 
Defendants  Iron,  Bell,  and  Sir  E,  Belcher,  and  the  estate  of 
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BoTvey,  and  the  Defendant  Boyle  to  the  extent  of  1,750 
shares,  were  jointly  and  severally  liable  to  make  good  to  the 
Plaintiff  and  the  other  shareholders  in  the  Company  the 
amount,  not  exceeding  £1  per  share,  which  should  be 
established  as  a  demand  recoverable  against  the  assets  of 
the  Company  by  the  respective  holders  of  any  of  the  40,000 
shares  delivered  to  Iron  and  Harvey;  and  that  the  De- 
fendants Bagshaw,  Bevan,  Denny,  and  Boyle  were  jointly 
and  severally  liable  to  make  good  so  much  of  the  same 
demand  as  should  not  be  made  good  in  manner  aforesaid : 
and  it  was  ordered,  that  an  inquiry  should  be  made  how 
the  40,000  shares  had  been  disposed  of  by  Iron  and 
Earvey;  and  the  usual  accounts  were  ordered  against  the 
Directors,  and  the  ordinary  winding-up  order  made. 

By  the  Chief  Clerk's  certificate,  dated  the  26th  May,  1862, 
and  duly  approved,  it  was  found  that  the  40,000  shares  in 
question  were  disposed  of  by  Iron  and  Harvey  as  follows : 
— Harvey    retained    2,010,    and    Iron   retained   37,990. 
Harvey  first  assigned  2,000  to  one  Batters  (who  represented 
that  he  had  sold  them  for  £1,500),  and  then  sold  the  re- 
maining ten  shares.    Iron  had  delivered  12,000  shares  to 
the  said  Mr.  Terrell,  for  Knell  and  Matthews;  and  there  was 
no  evidence  how  he  had  disposed  of  the  remaining  25,990. 
There  were  in  the  hands  of  the  official  assignee  of  Bagshaw 
1,935  shares,  part  of  the  40,000,  and  also  25  shares,  which 
were  at  once  further  part  of  the  40,000  and  also  part  of  the 
700  in  respect  of  which  Denny  had  been  settled  on  the 
list  of  contributories.     The  persons  named  in  the  schedule 
were  the  only  persons  who  had  proved  claims  as  holders  of 
any  part  of  the  40,000  sharea     The  total  number  of  shares 
mentioned  in  the  schedule  amounted  to  3,510;  the  total 
amount  of  consideration  paid  for  them  to  £1,717  :  12 :  6. 
Of  these,  1810  appeared  to  have  been  purchased  before  the 
filing  of  the  Bill,  1510  after  that  date,  and  as  to  190  it 
was  not  foimd  when  they  were  purchased.      The   1510 
after-purchased  shares  were  distributed  as  follows : — 
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hkn  Thomaa  Hatnd,  190  shares,  bought  at  58.  6<2.        ises. 

*(Ki^S.lId«r   }*"     -        .        ..  3.-  64      J™:^ 

&mud  Lowndes  600     „         „         „  2«.  U.     ^^^''°^^' 

(Jharlea  PcUmer  PhUlips       395     „         „         „  ]«.  6(2.      5totemcll^ 

By  ibe  order  made  on  farther  consideration,  dated  29th 
Jdy,  1862,  it  was,  amongst  other  things^  ordered  that  the 
Defendants  IroTi,  Bell,  and  Belcher,  and  the  Defendant 
Ba^  as  to  £1,750,  shoold  pay  to  the  Plaintiff  and  the 
other  holders  of  original  shares^  such  a  sum  of  money  as  the 
Chief  Clerk  should  certify  to  be  payable  out  of  the  assets 
of  the  Ck>mpany  to  shareholders  holding  part  of  the  40,000 
shares;  and  the  official  manager  was  to  be  at  liberty  to 
prove  against  the  estate  of  Ha/rvey  for  the  amount  so  certi* 
fied ;  and  in  case  a  full  payment  were  not  obtained  in  manner 
aforesaid,  it  was  ordered  that  the  Defendants  Betxjm,  Denny, 
and  Boyle  should  make  good  the  deficiency ;  and  it  was 
ordered  that  the  cash  in  the  hands  of  the  official  manager 
should,    after   payment  of  certain  costs,  be  apportioned 
amongst  the  holders  of  original  shares  and  such  of  the  bona 
fide  holders  of  any  of  the  40,000  shares  as  should  have 
established,  or  before  the  apportionment  should  establish,  a 
daim  to  be  entitled  to  participate  in  the  funds  of  the  Com- 
pany ;  and  an  inquiry  was  ordered,  which  of  the  claimants 
in  respect  of  any  of  the  40,000  were  holders  for  value  of 
thdr  shares  before  the  filing  of  the  Bill,  or  now  held  shares 
by  title  derived  firom  such  last-mentioned  holders  of  shares ; 
and  an  inquiry  under  what  circmnstances  NcUhcmiel  Lindo, 
the  solicitor  of  the  Plaintifi^    acquired    such    shares  as 
appeared  to  have  been  purchased  by  him  after  the  filing  of 
the  Bill,  and  whether  he  was  entitled  in  respect  of  such 
shares  to  participate  in  the  assets  of  the  Company.      Under 
this  order,  the  Chief  Clerk  called  upon  the  claimants  above 
oaxned  to  show  that  the  shares  bought  by  them  after  the 
filing  of  the  Bill  had  been  purchased  of  persons  who  were 
bona  fide  holders  prior  to  the  filing  of  the  Bill 
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1863.  The  several  claimantB  had  filed  affidavits,  and  PhiUips 

and  Lowndes  had  been  cross-examined. 

The  evidence  as  to  the  claimants  other  than  Lindo  was, 
Statement  that  they  had  purchased  on  the  Stock  ExchaDge,  and  did 
not  know  who  their  vendors  were;  but  FhiUipa  and 
Lowndea  stated,  on  cross-examination,  that  they  had  heard, 
previous  to  their  purchasing,  that  some  proceedings  were 
on  foot  to  recover  money  from  the  Directors  for  the  scrip- 
holders,  but  that  they  did  not  know  the  nature  of  the 
decree ;  and  similar  knowledge  was  assumed  against  the 
other  persons  similarly  situated.  Lindo,  by  his  affidavit^ 
stated  that  he  had,  prior  to  the  filing  of  the  Bill,  purchased 
several  shares  in  the  Company;  and  that,  believing  he 
shoiild  sustain  a  considerable  loss,  he  purchased  other 
shares  from  various  persons,  at  prices  averaging  Se.  6dL  per 
share,  for  the  purpose  of  reducing  that  loss ;  and  he  said, 
that  when  he  so  purchased,  he  was  not  possessed  of  any  in- 
formation, as  solicitor  to  the  Plaintiff,  which  was  not,  or 
might  not  have  been,  equally  known  to  all  the  shareholders 
in  the  Company  ;  and  he  stated  that  he  had  not  purchased 
any  shares  since  the  decree. 

Under  these  circumstances,  the  Cbief-Clerk  referred  the 
following  questions  to  the  Court : — 

First — Whether  the  persons  who  were  not  the  holders  of 
any  of  the  shares  (part  of  the  40,000)  for  value  before  the 
filing  of  the  Bill,  but  who  now  hold  such  shares  without 
showing  that  their  title  is  derived  from  such  last-mentioned 
holders  of  shares,  are  entitled  to  participate  in  the  funds ; 
and  if  so,  whether  at  per  share,  or  on  the  amount  they 
paid  per  share  ? 

Second. — ^Whether  Lindo  is  entitled  to  participate  at  all 
in  respect  of  the  sliares  bought  by  him  since  the  filing  of 
the  Bill ;  and  if  so,  at  what  rate  ? 
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Mr.  RooAurgh  (with  whom  was  Sir  Hugh  Cairns,  Q.C.) 
for  the  Official  Manager,  stated  the  question  to  the  Court 

Mr.  Sfcanston,  for  the  Defendant  Denny : — 

It  is  impossible  to  treat  these  purchases  as  valid,  without 
depriving  the  accountable  parties  of  all  the  benefit  given 
them  by  the  order  on  further  consideration. 

At  any  rate,  the  holders  can  only  recover  a  dividend  on  what 
they  actually  paid,  not  on  the  nominal  value  of  the  shares  : 
the  latter  course  would  have  the  effect  of  putting  them  in 
a  better  position  than  the  original  bona  fide  shareholdera 

As  to  Linda,  if  this  matter  were  a  bankruptcy,  the  case 
would  be  concluded  by  authority :  Ex  parte  La>cey  (a),  Sx 
parte  JamesQ>),  Ex  parte  Berniet  (c). 

Mr.  6^a^,  Q.C.,  and  Mr.  BovHl,  for  the  Defendant  Sir 
Edward  Bdeher  :— 

There  never  was  any  real  litis  contestatio  as  to  the  sus- 
pected sharea  These  shares  were  a  mere  chose  in  action, 
and  no  one  could  buy  them  without  being  bound  by  his 
vendor's  equities. 

Mr.  Jeaeel,  for  Lindo. — The  declaration  only  points  to 
"bona  fide  holders,"  not  adding  the  words,  '^without 
notice  ;"  and  I  am  a  holder  for  value  actually  paid,  there- 
fore a  bona  fide  holder.  I  gave  3^.  6d  a  share  for  these 
shares ;  and  the  second  inquiry,  which  is  merely  pointed  at  my 
position  as  Solicitor  of  the  Plaintiff,  has  not  any  operation 
till  there  is  some  reason  to  believe  that  I  shall  get  more  than 
that ;  whereas,  in  the  present  case, I  shall  at  most  only  get  le, 

Mr.  Roxburgh  in  reply. — ^This  is  a  Cost  Book  Company, 
and  the  shares  pass  by  delivery  of  the  scrip  certificates.  If 
no  one  could  make  a  title  to  such  shares  after  the  insti- 
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Argument, 


(a)  6  Ves.  625. 

(b)  8  Id.  387. 


(c)  10  Id.  381 .    And  see  Pooiey  v 
QuiUtr,  27  L.  J.,  Ch.,  180. 
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tution  of  a  suit^  the  mere  existence  of  the  suit  would  put 
an  end  to  the  undertaking ;  which  cannot  be  supposed.  It 
is  perfectly  impossible  to  get  any  evidence  to  enable  us 
to  trace  transactions  on  the  Stock  Exchange.  These 
shares  were  purchased  in  open  market. 

Unless  you  are  prepared  to  say,  that  no  one  can  sell 
his  shares  in  such  a  Company  after  a  Bill  has  been  filed 
against  the  Company,  which  is  just  the  time  when  specu- 
lative piurchases  are  rife,  you  must  uphold  the  claim  of 
these  holders. 


Judgment.       ViCE-ChANCKLLOB  SlB  W.  PAGE  WoOD  : — 

I  think  there  cannot  be  any  question  as  to  the  meaning 
of  the  decree.  The  course  taken  was,  that  the  gentlemen 
who  are  boimd  to  indemnify  the  general  body  of  share- 
holders, desired  an  inquiry  in  order  to  ascertain  who  are  bona 
fide  holders  of  the  suspected  sharea  Upon  this  there  were 
three  distinct  inquiries  ordered,  or  rather  a  declaration  made 
and  two  inquiries  directed,  beginning  with  a  direction  to 
apportion  the  fund  in  the  hands  of  the  official  manager 
amongst  the  holders  of  original  shares  and  such  of  the  bona 
fide  holders  of  any  of  the  40,000  shares  as  should  establish 
their  claims  as  therein  pointed  out  [His  Honour  read  the 
passage  firom  the  order.] 

Then  a  point  is  made  as  to  who  are  intended  by  the 
term  'bona  fide  holders.'  I  think  that  was  clearly 
aimed  at  persons  who  had  held  their  shares  before 
the  BUI  was  filed.  I  arrive  at  that  conclusion  thus: — 
I  do  not  look  on  scrip  certificates  of  this  sort  as 
mere  choses  in  action,  nor  as  importing  notice  to  every 
holder.  I  did  not  treat  them  so ;  but  I  allowed  those  who 
purchased  before  there  was  a  possibility  of  notice,  that 
is,  before  Bill  filed,  to  retain  all  the  advantages  of  their 
purchase,  considering    them  as  bona  fide  holders,  some- 
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what  on  the  analogy  of  purchasera  of  bills  of  exchange 
during  their  currency;  others  were  not  so  considered :  but 
then  the  other  branch  of  the  declaration  was  introduced  in 
their  &your,  viz.  that  if  any  one  held  by  a  title  derived 
from  a  person  who  would  himself  have  been  entitled  to 
rank  as  a  bona  fide  holder^  Le.,  who  purchased  before  bill 
filed,  he  was  to  be  entitled  to  stand  in  the  place  of  his 
vendor. 
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The  result  of  that  was  to  throw  it  upon  every  one  who 
purchased  after  bill  filed,  to  shew  that  his  vendor  had 
been  a  bona  fide  holder  before  bill  filed  ;  of  course,  if  that 
were  not  so,  the  vendor  might  have  been  one  of  the  very 
persons  who  took  the  firaudulent  shares  in  the  first  instance. 

Then  I  am  told  that  the  inquiry  involves  an  impos- 
sibility. How  (said  Mr.  Roxburgh)  can  a  man  who 
buys  shares  in  open  market  on  the  Stock  Exchange,  know 
anything  about  the  man  from  whom  he  bought  them? 
And  how  can  any  man  venture  to  buy  shares  in  the  market^ 
if  he  is  to  be  hampered  with  the  prior  title  ?  It  seems 
to  me  that  the  simple  answer  to  that  argument  is,  (and 
I  do  not  tiiink  that  I  am  creating  any  difficulty  as  to 
dealings  with  shares  in  general),  that^  as  soon  as  the  Bill 
was  filed,  persons  dealing  with  these  shares  must  be  taken 
to  have  known  that  a  grievous  fraud  had  been  committed, 
and  that  it  was  the  desire  of  persons  who  would  be  afiected 
by  the  fraud  to  protect  themselves  from  the  consequences 
thereof,  and  therefore  they  must  be  taken  to  have  purchased 
shares  which  they  knew  to  have  been  issued  in  fraud ;  and 
from  this  it  would  naturally  follow,  that  such  purchasers 
could  not  stand  higher  than  their  vendors. 

I  must  therefore  hold,  that  these  claimants  cannot  es- 
tablish a  right  against  the  fund,  unless  they  can  show  that 
the  persons  from  whom  they  purchased  were  bona  fide 
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holderR  for  value  before  bill  filed.    If  that  is  not  susceptible 
of  proof  I  cannot  help  it 

V, 

Baobhaw.  Then,  as  regards  Linda,  the  additional  inquiry  directed 

Judgmtnt      as  to  him  did  not  in  any  manner  relieve  him  from  this 

onus ;  and  I  must  add,  that  I  do  not  think  that  he  can  be 

held  to  have  established  his  claim. 

Some  point  was  made  as  to  restricting  the  proof  in  re- 
spect of  these  shares ;  but  I  cannot  assent  to  that  view.  Any 
one  entitled  to  prove  must  prove  like  any  other  shareholder. 

The  costs  of  all  parties  of  this  application  to  be  paid  out 
of  the  fund  in  the  winding  up. 


Praetice — 
Cott§^Motum. 

On  a  Defendant 
submitting  to 
Plaintiff's  de- 
mands, the 
Plaintiff  ought 
not  to  bring  the 
cause  to  a  hear- 
ing without 
first  applying 
for  Defendant's 
consent  to  have 
the  costs  dis- 
posed of  on  mo- 
tion.   But  if 
the  Defendant 
objects  to  that 
course,  a  mo- 
tion that  the 
Defendant  may 
pay  the  costs 
of  the  suit,  will 
be  refused. 

ArgumeiU, 


MORGAN  V.  GREAT  EASTERN  RAILWAY 
COMPANY. 

JLN  this  case^  Mr.  Daniel,  Q.C.  and  Mr.  Bird,  on  behalf 
of  the  Plaintiff  moved  to  stay  proceedings ;  and  that  the 
Defendants  might  be  ordered  to  pay  the  costs  of  the  suit 

The  Bill  was  for  an  injunction  to  restrain  the  payment 
of  certain  dividend&  The  Defendants  had  subsequently 
submitted  to  the  Plaintiff's  demand,  and  the  injunction  was 
thereupon  dissolved,  the  whole  object  of  the  suit  having  been 
attained. 


Mr.  Rolt,  Q.C.,  and  Mr.  Wigram,  for  the  Defendants : — 
We  have  not  consented  to  the  costs  being  disposed  of 
on  motion,  and  the  suit  must  be  brought  to  a  hearing: 
WUde  V.  WUde  (a). 


(a)  10  W.  R.  503. 
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Yice-Chancellor  Sir  W.  Page  Wood  : — 

The  practice  seems  to  be  this: — According  to  SiveU 
7.  Abraham  (a),  a  Plaintiff  under  these  cicumstanoes  is 
bound  to  make  an  application  to  the  Defendant  to  have 
the  costs  disposed  of  on  motion,  and,  unless  he  does  so, 
is  precluded  from  having  the  extra  costs  occasioned  by 
going  on  to  a  hearing.  But  if  the  Defendant  refuses  to  allow 
the  matter  to  be  disposed  of  on  motion,  WUde  v.  WUde 
decides  that  the  case  cannot  be  so  dealt  with.  Here  the 
Defendants  do  object  The  motion  therefore  must  be 
refojaed. 

(a)  S  Bear.  598. 
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Re   ENGLISH    AND   IRISH    CHURCH    AND 
UNIVERSITY  ASSURANCE  SOCIETY.— No.  1. 

Hunt's  ANNurrr  Case. 

I  HE  English  and  Irish  Church  and  University  As- 
surance Society  was  registered  on  the  30th  of  July,  1853, 
and  was  ordered  to  be  wound  up  on  the  iith  of  November, 
1861. 

The  Petitioner  Catherine  Hunt,  on  the  6th  of  Sep- 
tember,  1855,  purchased  from  the  Society  an  annuity  of 
^150  for  her  life. 

The  annuity  deed  witnessed,  that,  in  consideration  of 
JP1600,  ''the  funds  and  property  of  the  said  Society  shall, 
according  and  subject  to  the  deed  or  deeds  of  settlement 
of  the  said  Society,  be  liable  to  pay  to  the  said  Cathervns 


umuitj,  without  taking  any  preliminarj  prooeedingt  to  ettabliih  the  amoont  as 


1S6S. 
DeeA9tk,iOth. 

Wrndkig-mt 

ActM—IntoU 

pent  Companff 

--Proof  of 

Value  of  An- 

mtity. 

Under  a 
winding-np, 
subseqaent  to 
the  Winding-up 
Amendment 
Act  of  1857, 
and  prior  to  the 
Joint  Stock 
Companies' 
Act,  186S— 
Held,  thtLi^on 
the  Company 
being  foand  to 
be  insoWent,  an 
annuitant  was 
entitled  to 
prove  under  the 
winding-up  for 
the  estimated 
Talue  of  the 
a  debt. 
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Hv/nt  or  her  assigns^  during  the  whole  oontinuanoe  of 
her  life^  the  annuity  or  yearly  sum  of  <f  150/'  by  equal  half- 
yearly  payments,  on  the  10th  of  November,  and  the  10th 
of  May,  ux  every  year.  And  the  deed  contained  the  follow- 
ing proviso  :— 

'^  Provided  also,  that  the  capital  stock,  and  other  the 
funds  and  property  of  the  said  Society  applicable  to  the 
payment  of  life  annuities,  shall  alone  (subject  however 
to  all  prior  claims  and  demands  thereon  in  pursuance  of 
the  provisions  of  the  said  deed  or  deeds  of  settlement,)  be 
liable  to  answer  and  make  good  all  claims  and  demands 
upon  the  said  Society  in  respect  of  this*  policy.  And  that 
the  remedy  of  the  said  assured,  and  of  every  other  per- 
son or  persons  making  any  such  claim  and  demand  shall 
be  against  the  Society  collectively  and  the  funds  of  the 
said  Society,  and  not  agabst  the  proprietors  or  other 
holders  of  shares  in  the  capital  of  the  said  Society  indi- 
vidually. And  that  neither  the  Directors  signing  this  policy 
nor  any  other  proprietor  or  other  holder  or  holders  of 
shares  in  the  capital  of  the  said  Society,  shall  be  liable  in 
respect  of  an^  such  claim  or  demand,  further  or  otherwise 
than  to  pay  to  the  funds  of  the  said  Society  so  much  and 
such  part  of  his,  her,  or  their  share  or  shares  in  the  said 
capital  as  shall  not  for  the  time  being  have  been  paid  up ; 
and  that  all  liability  in  respect  of  this  policy  of  any  pro- 
prietor or  other  holder  or  holders  of  shares  in  the  capital 
of  the  said  Society,  shall,  upon  the  full  amoimt  of  his,  her, 
or  their  share  or  shares  in  the  said  capital  being  paid  up, 
absolutely  cease  and  determine.'' 

The  annuity  deed  was  under  the  seal  of  the  Company, 
countersigned  by  three  Directors. 

The  annuity  had  remained  unpaid  since  the  10th  of 
May,  1861. 
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In  October,  1861,  a  notice  was  sent  to  the  annuitant 
from  the  Society,  stating  that  the  Society  "  had  from  the 
SOth  of  June  last  been  amalgamated  with  the  British 
Fation  Life  Assurance  Association,  where  the  business 
would  thenceforth  be  carried  on/'  and  also  a  notice  from  the 
British  Nation  that  the  terms  of  all  policies  would  remain 
onaltered. 

On  the  12th  of  March,  1862,  the  manager  of  the  British 
Kadon  wrote  to  Miss  HutU,  to  the  effect  that  a  cheque  for 
the  amount  due  on  her  annuity  was  ready  for  her. 

The  annuitant  never  did  any  act  to  assent  to  the  transfer 
of  the  business,  and  now  claimed  to  prove  for  the  value  of 
her  annuity. 


1S62. 
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Mr  ChiUy,  for  the  annuitant^  relied  on  Evans  v.  Coven* 
try  (a)  as  establishing  the  right  to  prove  for  the  value  of  an 
interest  of  this  description. 

Mr.  Little,  for  the  Official  Manager. — ^The  case  of  Evans 
v.  Coventry  was  not  under  the  Winding-up  Acts,  and  has 
therefore  no  application  to  this  case,  which  must  be 
governed  by  the  language  of  the  statutes,  and  that  does  not 
antborise  a  proof  on  the  valuation  of  a  claim  such  as  this. 

The  Winding-up  Act,  1848  (11  &  12  Vict  c.  45),  pro- 
ndes,  by  sect  58,  that  the  rights  and  remedies  of  creditors 
ue  not  to  be  enlarged  or  altered.  It  is  true,  that  the  74th 
section  enacts  that  proof  shall  be  made  in  the  same  manner 
win  bankruptcy;  but  that  is  evidently  meant  to  incorporate 
the  practice  as  to  the  mode  of  proving  debts,  not  to  alter 
the  extent  of  the  rights  of  creditors,  which  is  fixed  by  the 
earlier  section;  and,  therefore,  the  clause  in  the  Bank- 
ruptcy Consolidation  Act^  1849  (12  &  13  Vict  a  106, 
^  ^75),  giving  an  annuitant  power  to  prove  for  the  value 
of  his  annuity,  is  not  incorporated  in  winding-up  proceed- 
^  which,  until  the  recent  Act  (25  &  26  Vict,  a  89,  s. 

(a)  5  D.  M.  G.  911 ;  8  Dr.  75;  28  L.  J.,  N.  S.,  489 ;  26  Id.  400. 
VOL.  I.  a 
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168),  did  not  include  the  privilege  of  proving  for  contingent 
debts,  and,  in  fact,  were  not  originally  proceedings  for  the 
benefit  of  creditors  at  all,  but  merely  for  the  purpose  of 
contribution  among  the  partners  inter  se.  This  is  not  a 
case  under  the  recent  Act,  and,  therefore,  no  proof  for  con- 
tingent debts  is  admissible.  We  are  a  company  having  a 
power  of  dissolution,  which  we  have  chosen  to  exercise  ;  and 
in  doing  so  we  have  made  ample  provision  to  secure  all 
persons  in  the  position  of  this  annuitant,  by  finding 
another  responsible  company  which  will  undertake  the 
obligation.  To  pay  this  annuitant  the  full  estimated  value 
of  her  contingent  claim  would  be  a  wrong  to  the  other 
policy  holders. 

[The  Vice-Chancellob. — That  was  done  in  Evans  v. 

Mr.  Little, — That  was  not  under  the  Winding-up  Acts. 
[He  referred  to  King  v.  Accumulative  Company  (a).] 

Mr.  Speed,  for  the  Creditors'  Representative. 

Mr.  Chitty,  in  reply. — I  do  not  rely  at  all  upon  the  clauses 
in  the  Bankruptcy  Act,  which  may  or  may  not  be  imported^ 
but  on  the  principle  of  Evans  v.  Coventry,  which  is  just  as 
applicable  to  a  winding-up  case  as  to  an  ordinary  suit.  It 
is  to  be  observed^  that  a  creditor  is  defined  by  the  Winding- 
up  Act,  1848,  to  be  any  person  having  any  debt  or  demand 
enforceable  at  law  or  in  equity.  Evans  v.  Coventry  shows 
that  we  have  a  demand  enforceable  in  equity  for  the  full  value 
of  the  annuity,  and  therefore  we  may  prove  for  the  amount 
The  present  winding  up  was  subsequent  to  the  Act  of  1857 
(20  &  21  Vict,  a  78),  by  which  a  winding-up  became,  by  the 
institution  of  the  creditors'  representative,  a  proceeding  for 
creditors  and  not  for  the  partners  alona  Even  an  executor 
is  bound  to  set  aside  funds  for  future  claims :  Johnson  v. 
MUls  (b). 

(d)  8  C.  B.,  N.  a,  151.  (b)  1  Vea.  sen.  282. 
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YlCfi-CHANCELLOB  SiB  W.  PAGE  WOOD  :— 

This  is  a  question  of  some  importance  in  principla  The 
claim  is  to  prove,  under  a  winding  up  (not  under  the  last  Act), 
for  the  value  of  an  annuity  granted  by  the  English  and  Irish 
Church  and  University  Assurance  Society. 

The  argument  against  the  proof  is,  that»  according  to  the 
true  effect  of  the  contract,  there  is  no  actual  debt  at  present^ 
and  therefore  the  annuitant  ought  not  to  be  admitted  to 
prove  as  a  creditor.  In  one  sense  it  is  true  enough,  that^ 
until  the  recent  Act^  which  does  not  apply  to  this  case,  no 
legislative  provision  was  made  for  proof  as  under  a  bank- 
raptcy  in  respect  of  a  claim  of  this  description,  the  original 
statutes  having  been  framed  for  the  relief  of  the  partners 
only,  and  requiring  creditors  to  prove  merely  in  order  to 
enable  those  interested  in  the  partnership  to  ascertain  the 
extent  of  their  common  liabilities.  Subsequently,  it  was 
found  that  the  creditors  generally  obtained  payment  out  of 
the  assets  administered  in  the  winding-up  proceediDgs,  and 
not  by  any  independent  action  of  their  own  ;  and  then  it 
was  enacted,  that  the  creditors  should  appoint  a  representa- 
tive, and  should  be  deprived  of  their  liberty  to  take  pro- 
ceedings of  their  own,  unless  with  the  leave  of  the  Court 
The  same  Act  also  provided  that  the  Court  might  order  a 
dissolution.  This  was  the  state  of  the  law  when  the  wind- 
ing-up order  was  made  in  this  case.  What  I  have  to  con- 
dder,  therefore,  is  the  position  of  a  creditor  against  the 
assets  of  a  company  upon  a  dissolution. 

Upon  the  authority  of  Evans  v.  Coventry,  I  must  hold, 
that,  as  against  the  assets  of  a  dissolved  and  insolvent  com- 
pany, a  creditor  in  the  position  of  this  annuitant  is  not 
bound  to  wait  until  the  covenanted  payments  become  due, 
bat  is  entitled  to  prove  for  the  present  value  of  the  claim. 

The  question^  no  doubt,  as  it  came  before  Vice-Chancellor 
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Kindersley,  was  one  of  great  difficulty ;  but  be  decided  tbe 
point,  and  bis  decree  was,  in  substance,  affirmed  by  tbe 
Lords  Justicea  Tbe  difficulty  took  tbis  sbape  :  Were  tbe 
insurers  in  a  company  wbicb  became  insolvent  to  continue 
paying  tbeir  premiums,  taking  tbeir  cbance  of  tbe  company 
becoming  solvent,  but  also  running  tbe  risk  of  finding  tbat 
when  tbeir  claims  matured  tbere  were  no  assets  to  meet 
tbem  ?  Tbat  and  otber  difficulties  were  all  pointed  out  by 
tbe  Yice-Cbancellor,  tbe  policies  tbere  being  in  some  instan- 
ces to  assure  sums  payable  on  sickness,  an  event  wbicb  migbt 
never  occur.  Under  tbose  circumstances,  tbe  Court  beld 
tbat  all  the  claimants  were  to  be  let  in  to  prove  for  the 
value  of  tbeir  claims. 


My  only  doubt  has  been  this — wbether  the  principle 
BO  settled  can  be  applied  immediately  to  a  proof  under 
tbe  Winding-up  Acts,  or  whether  it  migbt  not  be  neces- 
sary for  the  creditors  to  go  through  tbe  form  of  filing  a 
bill  to  establish  their  claims  to  be  let  in  to  prove  before  me 
in  these  proceedings.  The  necessity  for  some  steps  to 
establish  the  equitable  debt  before  proof,  was  insisted  on  in 
tbe  argument,  on  tbe  ground  that  the  Acts  provide  that 
the  rights  of  creditors  are  not  to  be  altered  by  force  of  tbe 
winding-up  proceedings.  But  if  the  Act  gives  a  power  to 
dissolve,  and  the  Court  does  dissolve  tbe  company,  tbe 
consequences  of  dissolution  must  follow ;  and  on  being  satis- 
fied tbat  there  is  no  doubt  as  to  the  insolvency  of  tbe  com- 
pany (as  to  which,  if  necessary,  I  will  direct  an  inquiry,)  I 
must  bold  tbat  any  person  having  a  claim  in  the  cbaracter 
of  an  annuitant  has  a  right,  not  by  force  of  the  Winding- 
up  Acts,  but  from  tbe  circumstances  of  tbe  case,  to  be 
regarded  in  equity  as  a  creditor,  and — without  tbe  form  of 
establishing  the  debt  by  a  suit — to  be  admitted  to  prove  for 
tbe  value  of  the  claim.  Tbis  assumes  that  tbe  Company  is 
not  solvent ;  but,  if  desired,  tbere  will  be  an  inquiry  as 
to  that. 


CASES  m  CHANCERY. 

Mr.  Littte  elected  to  have  such  an  inquiry,  and  said  that 
the  Official  Manager  was  willing  to  pay  the  arrears  already 
accrued. 


Obdbb  an  inquiry  whether  the  Company  is  solvent.  The  Official 
Manager  to  pay  the  arrears  of  the  annuity  up  to  the  present  time. 

The  annuitant  to  have  the  costs  of  the  application;  and  the  costs  of 
the  Official  Manager  and  of  the  Creditors*  Representative,  not  exceed- 
ing £6^  to  be  allowed. 
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1808. 
SB    ENGLISH    AND   IRISH    CHURCH    AND    UNI-  February  I9th, 

VERSITY  ASSURANCE  SOCIETY.-No.  2.  ^h^Z^!^ 

1  HE  E7i{flish  and  Irish  Church  and  University  Assurance  a  bnuch  of  the 
Society  was  registered  in  the  year  1853,  under  the  7th  &  ^^  tii^tli 
8th  Vict.  Clio.  K"pl7" 

^     ^        ^    ^     ^  whether  the  al- 

leged partner  was  to  receiTO  a  share  of  profits,  but  whether  be  eoostitated  his  alleged  co-part- 
oers  his  agents  for  carrying  on  business.  The  receipt  of  profits  is  only  important  as  a  con- 
ieqnenoe  of  such  agency,  and  a  ground  for  inferring  it  in  certain  cases. 

An  Asaoranoe  Society  granted  policies  both  in  the  participating  and  non-participating  form. 
The  former  class  stipulated  tiiat  the  funds  and  property  of  the  Society  should,  subject  to  the 
deed  of  settlement,  be  liable  to  pay  the  sum  assnred,  with  such  further  sum  as  should,  pur- 
soant  to  the  rules  of  the  Society,  be  appropriated  by  way  of  bonus  or  addition,  with  a  proviso 
declaring  that  the  fundsof  the  Society  should  alone  be  liable,  and  negativing  personal  liability. 
The  latter  class  stipulated  that  the  funds  and  property  of  the  Society  should,  subject  to  the  deed, 
be  liable  to  pay  tlie  sum  assunKl,  with  a  proviso  that  the  funds  of  the  Society,  by  the  deed 
appllcalfle  to  the  payment  of  policies,  should  alone,  sulyect  to  prior  cUims  thereon,  pursuant 
to  the  deed,  be  liable,  and  negativing  personal  liability. 

Th«  deed  provided  that  the  actuary  should  estimate  the  amount  of  profits,  that  this  estl- 
nata  might  be  rejected  or  reduced  by  a  meeting  of  shareholders,  and  that  six-tenths  of  the 
divisible  profits  so  ascertained  shouid  be  apportioned  by  the  actuRrj*,  as  he  thought  fair, 
among  the  participating  policy-holders:— H«/rf,  that  such  policy-holders  were  not  partners. 

Held  also,  that  claimants  und«)r  both  classes  of  policies  were  entitled  to  be  paid  out  of 
the  asseta  (the  Company  being  in  course  of  winding  up)  pari  passu  with  general  creditors,  as 
to  whom  the  liability  of  the  shareholders  was  unlimited. 

Tba  assets  in  hand  being  insufficient  to  provide  for  all  claims,  held,  that  the  general 
ereditors  were  entitled,  in  the  first  instance,  to  be  paid  pari  passu  with  the  policy-holders,  not- 
withstanding the  poetibtlity  of  their  recovering  further  sums  from  individual  shareholders; 
and  that  the  question  of  marshalling  did  not  at  that  stage  arise. 
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The  deed  of  settlement  of  the  Company^  dated  the  27th 
of  June,  1853,  contained  provisions  to  the  following 
effect : — 

Clause  1.  "That  the  parties  of  the  first  and  second  parts, 
all  of  whom  are  hereinafter  distinguished  by  the  title  of 
proprietors,  and  the  several  other  persons  who  shall  become 
proprietors  as  hereinafter  mentioned,  shall,  while  holding 
shares  in  the  capital  of  the  Society,  be  and  constitute  a 
joint-stock  company  under  the  name  of  The  English  and 
Irish  Church  and  University  Assurance  Society.  ..." 

By  clause  5,  the  capital,  subject  to  certain  powers  of 
increasing  or  reducing  the  same,  was  fixed  at  ^^100,000,  in 
20,000  £5  shares. 

By  clause  6,  all  persons  who  subscribed  for  or  acquired 
shares  were  to  be  admitted  as  proprietors. 

By  clause  10,  and  the  following  clauses,  annual  general 
and  extraordinary  meetings  were  directed  to  be  held  of 
the  proprietors,  to  whom  votes  were  given  according  to  the 
amount  of  their  shares. 

Clause  75.  "  That,  for  affording  greater  facility  and  pro- 
tection to  dealings  of  the  said  Society  with  the  purchasers, 
borrowers,  lenders,  persons  effecting  guarantees  or  indem- 
nities, and  others,  every  deed  to  which  the  common  seal 
of  the  said  Society  shall  be  fixed,  shall,  in  favour  of  any 
person  or  persons,  or  body  or  bodies  politic  or  corporate^ 
other  than  the  said  Society,  by,  to,  or  with  whom  such  deed 
shall  be  made,  and  of  all  claimants  through  or  under  them, 
be  absolutely  binding  and  conclusive  upon  the  said  Society, 
and  exonerate  such  person  or  persons  ....  from  all  lia- 
bility to  take  notice  of  any  of  the  provisions  herein  con- 
tained, any  rule  of  equity  to  the  contrary  notwithstanding ; 
and  the  production  of  such  deed,  with  the  said  common 
seal  affixed  thereto,  shall  be  for  all  the  purposes  of  such 
deed  conclusive  evidence  against  the  said  Society.*' 
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Glaiue  77.  ''That,  except  as  herein  specially  provided,  the 
board  of  directors  shall  not  contract  any  debts  on  behalf  of 
the  Society  other  than  such  as  shall  and  may  be  necessary 
for  carrying  the  objects  and  purposes  of  the  Society  into 
efiect" 

By  clause  99  the  directors  were  empowered  to  issue 
policies. 

Clause  103.  "  That  all  policies  ....  shall  be  signed 
by  three  directors  at  least,  and  sealed  with  the  common 
seal  of  the  Society ;  and  all  policies ....  so  signed  and 
sealed  shall  be  binding  on  the  said  Society.'' 

Clause  104.  "That  there  shall  be  inserted  in  every 
policy,  guarantee,  or  indemnity  to  be  issued  or  given  or 
granted  by  the  Society,  and  in  every  other  contract  to  be 
entered  into  on  behalf  of  the  Society  in  or  about  the 
premises,  a  clause^  condition,  or  proviso  limiting  the  scope 
and  effect  of  the  contract  thereby  created,  and  providing 
that  the  capital  and  funds  of  the  said  Society  for  the  time 
being  undisposed  of  according  to  the  deed  of  settlement, 
shall  alone  be  answerable  for  any  claims  under  such  policy, 
guarantee,  or  indemnity,  and  negativing  an  unconditional 
liability ;  and  that  no  director  or  member  of  the  Society 
shall,  upon  any  account  or  pretence  whatsoever,  be  subject 
or  liable  to  any  demand  in  respect  of  such  policy,  guarantee, 
or  indemnity,  further  than  to  pay  to  the  funds  of  the 
Society  the  full  amount  of  his  obligation  for  the  time  being 
in  respect  of  his  or  her  shares  in  the  capital  stock  of  the 
Society." 

Clause  105.  "  That  it  shall  be  lawful  for  the  directors  to 
insert  in  or  attach  to  all  or  any  policies,  guarantees,  or 
indemnities,  or  other  grants  or  instruments  to  be  issued, 
granted,  or  given  by  them,  or  under  their  authority  or 
direction,  such  general  or  special  conditions,  clauses,  stipula- 
tion^ and  agreements  as  they  shall,  from  time  to  time 
deem  expedient*' 
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Clause  116.  ''That  persons  effectiDg  assurances  with  the 
Society  shall  be  divided  into  two  classes:  one  of  such 
classes  to  be  called  'The  Participating  Class,'  and  the 
other  of  them  *  The  Non-participating  Class ;'  and  the 
directors  shall  have  power  to  make  such  differences  in  the 
amount  of  the  rates  of  premium  to  be  paid  by  persons 
effecting  assurances  who  shall  be  of  the  participating  and 
non-participating  classes  respectively,  as  to  them  shall  seem 
expedient/' 

Clause  1 17.  "That  the  participating  class  shall  be  entitled 
to  share  in  the  profits  of  the  Society  in  the  manner  herein- 
after mentioned  ;  but  the  non-participating  class  shall  not 
be  entitled  to  share  in  any  of  the  profits  hereinafter  men- 
tioned," 

The  132nd  clause  provided  that  the  directors  should  be 
indemnified  out  of  the  funds  and  property  of  the  Society 
against  all  loss  in  consequence  of  any  contracts  entered 
into  on  behalf  of  the  Society,  or  any  acts  done  in  currying 
the  objects  and  purposes  of  the  Society  into  effect 

Clause  ]  72.  "  That  there  shall  be  created  by  the  directors, 
in  manner  hereinafter  mentioned,  out  of  the  moneys  and 
property  of  the  Society,  two  separate  funds,  to  he  respec- 
tively denominated  'The  Paid  Capital  Fund'  and  'The 
General  Fund ;  and  that  separate  and  distinct  accounts  of 
such  respective  fimds  shall  be  kept  in  the  books  of  the 
Society." 

Clause  173.  "That  the  moneys  arising  from  payments 
made  and  to  be  made  in  respect  of  the  shares  in  the  capital 
of  the  Society,  shall  be  kept  as  a  distinct  fund  in  a  distinct 
account,  and  shall  be  denominated  '  The  Paid  Capital 
Fund.' " 

Clause  J  74.  "  That  the  dividends,  interest,  and  proceeds  of 
the  fund  called  the  Paid  Capital  Fund,  and  the  premiums 
and  other  moneys  to  be  received  upon  or  in  respect  of  all 
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as8iiranoe8,endowmeiit8y  indemnities,  and  guarantees  respeo 
Hrelj  issued,  given,  and  granted  by  the  Society,  and  the 
moneys  to  be  received  under  or  in  respect  of  grants  by  the 
Society,  and  all  forfeitures  and  accumulations  of  what  shall 
be  so  received,  and  generally  all  other  of  the  moneys  of  the 
Society  not  belonging  to  or  to  be  carried  to  the  paid  capital 
idnd,  shall  be  carried  to  another  account^  and  kept  as  a 
distinct  fund,  to  be  denominated  '  The  General  Fund.' '' 

Clause  175.  "That  the  general  fond  of  the  Society  shall  be 
first  applicable  to,  and  shall  be  applied  in,  payment  of  all 
claims  on  the  Society  in  respect  of  the  assurances  of  both 
classes,  and  in  respect  of  endowments^  guarantees,  and  in- 
demnities and  grants,  and  in  payment  of  all  other  liabilities 
of  the  Society,  and  of  interest  to  the  proprietors  on  their  paid- 
up  capital,  and  of  such  bonuses  as  are  hereinafter  authorised 
to  be  given  to  the  assured  of  the  participating  class,  and  also 
in  payment  of  the  costs  and  expenses  of  and  incidental  to 
the  establishing  and  setting  on  foot  the  Society^  including  the 
costs  of  these  presents,  and  the  outfitting,  furnishing,  repair- 
ing, and  altering  the  house  or  office  of  the  Society,  and  all 
other  preliminary  expenses  prior  to  complete  registration, 
and  also  in  payment  of  all  costs  and  expenses  of  the 
Society,  and  generally  of  carrying  on  the  business  of  the 
Society  and  incident  thereto ;  and  in  case  the  general  fund 
cannot  with  convenience  be  made  available  or  productive 
in  time  to  meet  such  payments,  or  shall  be  insufficient  to 
meet  the  same,  then  and  in  such  case  (but  not  in  any  other 
case)  a  competent  part  of  the  paid  capital,  fund  shall  be 
applied  to  answer  and  make  good  such  deficiency;  and 
whenever  the  paid  capital  fund  shall  be  resorted  to,  the 
sum  or  sums  to  be  borrowed  or  taken  therefrom  shall,  as 
soon  as  can  be  and  circumstances  will  admit,  be  repaid  and 
replaced  out  of  the  general  fund,  which  shall  in  the  mean- 
time be  charged  with  the  same.'' 
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or  incident  to  the  investment  in  any  manner  howsoever  of 
the  paid  capital  fund  or  the  profits  thereof,  or  any  part 
thereof,  shall  be  borne  and  paid  by  and  out  of  such  fund 
and  profits  respectively ;  and  the  costs^  losses,  and  expenses 
relating  or  incident  to  the  investment  in  any  manner  how- 
soever of  the  general  fund  or  the  profits  thereof,  shall  be 
borne  and  paid  by  and  out  of  such  fund  and  profits  re- 
spectivdy." 

Clause  177.  "That  interest  on  the  amount  of  capital 
actually  paid  up,  at  a  rate  not  exceeding  £5  per  cent 
per  annum,  shall  commence  from  the  1st  day  of  July,  1853, 
and  shall  be  due  annually  on  the  1st  day  of  July  in  every 
year,  and  be  payable  to  the  proprietors  at  the  expiration  of 
forty  days  from  each  of  those  days  respectively  out  of  the 
profits  of  the  Society,  and  the  accruing  interest  on  each 
share  shall  be  annexed  to  and  pass  inclusively  with  the  share 
from  which  it  shall  arise,  or  any  transfer  of  that  share 
between  any  two  days  of  payment.'" 

Clause  178.  "That,  previously  to  the  annual  general 
meeting,  to  be  held  in  the  year  1859,  and  afterwards  at 
every  fifth  annual  general  meeting,  or  oftener  if  the  di- 
rectors shall  from  time  to  time  think  fit,  the  directors  shall 
cause  to  be  made  by  the  actuary  or  consulting  actuary  for 
the  time  being  of  the  Society,  a  valuation  of  all  the  lia- 
bilities and  assets  of  the  Society  up  to  the  31st  day  of 
December  in  the  preceding  year,  and  shall  cause  a  report 
in  writing  to  be  prepared,  containing  a  clear  and  faithful 
exposition  of  the  state  of  the  affairs  of  the  Society,  and 
showing  distinctly  the  state  of  the  funds  and  property  of 
the  Society,  and  the  profits  thereof,  and  the  surplus  (if  any) 
of  the  general  fund,  afler  valuing  and  deducting  all  unsatis- 
fied claims,  and  the  computed  value  of  all  the  liabUities  of 
the  Society,  and  all  such  other  particulars  as  the  directors 
shall  think  necessary  or  proper  for  enabling  the  pro- 
prietors to  form  a  just  estimate  and  opinion  of  the  real 
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such  aooount  and  report  shall  be  signed  by  the  actuary  or  bb  Ehqush 

ccmsalting  actuary  of  the  Society  for  the  time  being,  and  by  CHu^t^*^ 

the  principal  actuary  for  the  time  beinir,  at  the  foot  of  such  Unitbbsitt 
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rep<^ ;  and  such  report  shall  state  whether  or  not,  after  Sooixtt. 
making  ample  provision  for  all  the  existing  and  contingent 
liabilities,  risks,  claims,  and  demands  to  which  the  property 
of  the  Sodely  may  be  subject,  there  remains  such  a  surplus 
of  the  general  fund  as  will  justify  any  division  of  the  profits 
amongst  the  participating  class  of  assurers  and  the  pro- 
prietors of  the  Society ;  and  the  amoimt  of  such  surplus, 
and  such  account  and  report  shall  be  submitted  by  the 
Qiairman  of  the  said  annual  general  meeting  to  the  con- 
sideration of  such  meeting ;  and  if  a  majority  in  number  of 
the  votes  of  the  proprietors  present^  either  personally  or  by 
proxy,  at  such  meeting  shall  approve  of  the  report  in 
r^ard  to  the  surplus  of  the  general  fund,  and  the  recom- 
mendation as  to  a  division  of  such  surplus  of  the  general 
fund  amongst  the  participating  class  of  assurers  and  the 
proprietors  to  the  extent  recommended  by  the  report^  or  to 
any  less  extent  in  case  such  division  of  the  same  shall  be 
recommended  as  aforesaid,  then  such  surplus  shall  be 
divided,  and,  subject  to  such  deduction  as  shall  be  made 
thereout  pursuant  to  the  next  succeeding  clause  of  these 
presents,  shall  be  paid  by  way  of  dividends  to  and  amongst 
the  participating  class  of  assurers  and  the  proprietors  of 
the  Society,  in  the  proportions  following  (that  is  to  say) : 
Six  equal  tenth  parts  thereof  shall  be  allotted  to  and 
divided  amongst  such  of  the  assured  of  the  participating 
class  as  shall,  on  the  day  of  declaring  such  dividend  as 
aforesaid,  hold  a  policy  or  policies  in  that  class,  and  which 
division  shall  be  made  by  the  actuary  or  consulting  actuary 
for  the  time  being  of  the  Society,  and  upon  such  principles 
as  shall  appear  to  such  actuary  or  consulting  actuary  to  be 
£Eur  and  equitable,  and  shall  be  paid  to  or  applied  for  the 
benefit  of  the  assured  in  the  participating  class  in  manner 
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hereinafter  mentioned ;  and  the  remaining  four  equal  tenth 
parts  of  the  same  profits  shall  be  divided  amongst  the 
proprietors  for  the  time  being  of  the  Society  in  proportion 
to  their  shares  in  the  Society^  and  shall,  subject  however 
to  such  deduction  as  shall  be  made  thereout  in  pursuance 
of  the  provisions  of  the  next  succeeding  clause  of  these 
presents,  be  paid  to  the  said  proprietors  in  manner  herein- 
after mentioned;  and  the  board  of  directors  shall  cause 
every  such  dividend  to  be  payable  at  the  house  or  office  of 
the  Society^  or  at  such  place  as  they  shall  appoint^  within 
one  calendar  month  from  the  time  when  the  same  shall 
have  been  declared." 

The  179th  clause  empowered  the  directors^  after  the  general 
meeting  should  have  agreed  upon  a  division  of  profits  among 
the  participating  class  of  assurers  and  the  proprietors  of  the 
Society,  to  apply  one-half  of  that  portion  of  the  profits 
attributable  to  the  shares  of  the  proprietors  of  the  Society 
for  the  benefit  of  the  Friend  of  the  Clergy  Society. 

Clause  181.  "That  the  directors  shall  forthwith,  after  a 
dividend  of  the  profits  shall  have  been  declared,  proceed  to 
pay,  apply,  and  distribute  the  same  in  the  manner  next 
hereinafter  mentioned,  that  is  to  say,  to  pay  six  equal  tenth- 
parts  of  the  profits  agreed  to  be  divided  as  aforesaid  to  and 
amongst  such  of  the  assured  of  the  participating  class  as 
shall,  on  the  day  of  declaring  such  dividend  as  aforesaid, 
nold  a  policy  or  policies  in  that  class,  according  to  the 
division  which  shall  have  been  made  by  the  actuary  or 
consulting-actuary  for  the  time  being  of  the  Society,  in 
manner  hereinafter  mentioned;  and  also  to  pay  to  the 
proprietors  of  the  Society  the  residue  of  their  shares  in 
the  said  profits,  after  such  deductions  thereout  (if  any)  as 
aforesaid,  according  to  their  shares  in  the  capital  of  the 
Society,  Provided  always,  that  it  shall  be  at  the  option  of 
any  of  the  persons  entitled  to  a  share  in  the  profits  so  to  be 
divided  as  assurers  in  the  participating   class,   upon  his^ 
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kefi  olr  their  giving  one  calendar  month's  notice  in  writing 
of  hiSy  her,  or  their  choice,  that  the  share  of  the  party  giving 
soch  notice  as  last  aforesaid,  after  such  deduction  thereout  (if 
any)  as  aforesaid,  shall,  instead  of  being  paid  out  to  him, 
her,  or  them,  as  lastly  hereinbefore  provided,  be  applied 
dther  as  an  increase  or  an  addition  to  the  sums  assured 
by  his,  her,  or  their  respective  policies,  or  in  reduction  of 
die  premiums  payable  on  such  policies.  And  it  shall  be 
lawful  for  the  directors,  if  they  shall  see  fit,  to  allow  the 
aBsnred,  or  any  of  them,  who  shall  have  declared  such 
option  as  aforesaid,  to  charge  the  same  at  their  then  next 
division  of  profits*  but  without  prejudice  to  the  arrange- 
ment in  oonsequence  of  the  first  declaration  of  such  option, 
80  fur  as  regards  the  share  of  profits  the  subject  of  such 
option.  And  further^  that  the  several  calculations  neces- 
saiy  to  be  made  for  the  several  purposes  expressed  in  this 
dsuse,  shall  be  made  by  the  actuary  or  consulting-actuary 
for  the  time  being  of  the  Society,  or  some  other  person 
or  persons  to  be  approved  of  by  the  directors  should  the 
office  of  actuary  or  consulting-actuary  be  vacant ;  and  such 
calculations,  and  the  result  thereof  when  delivered  in  by 
the  secretary,  actuary,  consulting-actuary,  or  such  other 
person  or  persons  as  aforesaid,  and  allowed  by  the  major 
part  in  number  of  the  board  of  directors,  shall  be  deemed 
•nd  taken  to  be  correct,  and,  notwithstanding  the  subse- 
quent discovery  of  an  error  or  errors  therein,  shall  be 
absolutely  binding  and  conclusive  on  all  persons  whom- 
•oever." 
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Clause  198.  "  That  every  proprietor  of  the  Society,  his  or 
her  executors  and  administrators,  as  between  him,  her,  or 
them,  and  the  other  proprietors  of  the  Society,  and  their 
respective  executors  and  administrators,  shall  be  answerable 
and  accountable  and  liable  for  or  in  respect  of  the  calls, 
debts,  losses!,  and  damages  of  or  upon  the  Society,  in  pro- 
portion to  his  or  her  share  and  interest  for  the  time  being 
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'      admitted  by  persons  claiming,  upon  the  deaths  of  the  asBured, 

under  policies  both  of  the  participating  and  non-partici- 
pating daases,  and  also  by  general  creditors  under  contracts 
not  containing  any  Umitation  of  liability.  There  was  also 
one  proof  in  respect  of  a  current  annuity,  which  had 
been  allowed  by  the  Court  (ante,  p.  79) ;  but  with  this 
exception  no  daim  had  been  made  by  the  holders  of 
current  pcdidea;  a  transfer  to  another  office  having  been 
generally  acoqpted. 

The  participating  policies,  after  the  usual  recitali^  pro- 
ceeded in  the  following  form  : — 

**  Now  these  presents  witness;  and  it  is  hereby  agreed  and 
declared  cm  behalf  (rf*  the  said  Society  by  the  three  directors 
hereof  whose  names  are  hereunto  subscribed,  that  Qn  the 
event  of  death  and  payment  of  premiums)  the  funds  and 
property  of  the  said  Society  shall,  according  to  the  provi- 
sions of  the  deed  or  deeds  of  settlement,  and  the  rules  and 
regulations  of  the  said  Society,  be  subject  and  liable  to  pay 
and  make  good  to  the  executors,  administrators,  or  assigns 
of  the  said  .  .  the  full  sum  of  .  .  together  with  such 
further  sum  or  sums  (if  any)  as  shall,  pursuant  to  the  rules 
and  regulations  of  the  said  Society,  be  appropriated  by  way 
of  bonus  or  addition  to  the  sum  hereby  assured.''  [Then 
followed  a  proviso  that  the  policy  should  be  subject  to 
the  conditions  indorsed,  and  another  in  these  terms :] — ^"That 
the  funds  and  property  of  the  said  Society  shall  alone  be 
liable  to  answer  and  make  good  all  claims  and  demands  in 
respect  of  this  policy,  and  that  no  director  or  shardolder 
of  the  said  Society,  or  any  other  person,  shall  in  any 
action,  suit,  or  proceedings,  or  upon  any  claim  or  demand 
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whataoeTer  in  respect  of  this  policy,  be  in  anywise  subject 
or  liable  for  any  sum  of  money  beyond  the  amount  (if 
any)  for  the  time  being  recoverable  by  the  said  Society 
firom  such  director,  shareholder,  or  other  person,  in  con- 
formity with  the  provisions  of  the  deed  or  deeds  of 
settlement  in  force  at  the  date  hereof"' 
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The  non-paiticipating  policies  were^  in  substance,  to  the 
same  effiact^  except  that  they  omitted  the  clause  as  to  bonus, 
and  contained  an  express  proviso  that  the  policy  should 
not  entitle  the  assured  to  participate  in  the  profits  of  the 
Society  and  that  the  proviso  limiting  the  liability  was 
ID  the  following  different  form :  **  Provided  also  that  the 
ca{dtal  stock  or  other  the  funds  and  property  of  the  said 
Society,  by  the  provisions  of  the  deed  or  deeds  of  settle* 
ment  of  the  said  Society  applicable  to  the  payment  of 
moneys  assured  by  life  policies,  shall  alone,  sviject, 
however,  to  prior  claims  cmd  demcmda  thereon  in  pwr- 
muance  of  the  provisions  of  the  sodd  deed  or  deeds  o/setiU- 
fuent,  be  liable  to  answer  and  make  good  all  claims  and  d^ 
mands  upon  the  said  Society  in  respect  of  this  policy,  and 
that  the  remedy  of  the  said  assured,  and  of  every  other  person 
or  persons  making  any  such  claim  or  demand,  shall  be 
against  the  Society  collectively  and  the  funds  of  the 
said  Society,  and  not  against  the  proprietors  or  other 
holders  of  shares  in  the  capital  of  the  said  Society  indi- 
vidually ;  and  that  neither  the  directors  signing  this  policy, 
nor  any  other  proprietor  or  other  holder  or  holders  of  shares 
in  the  capital  of  the  said  Society,  shall  be  liable  in  respect 
of  any  such  claim  or  demand,  further  or  otherwise  than  to 
pay  to  the  funds  of  the  said  Society  so  much  and  such  part 
of  his,  her,  or  their  share  or  shares  in  the  said  capital,  as 
shall  not  for  the  time  being  have  been  paid  up.'' 


All  the  policies  were  executed  under  the  hands  and  seals 
of  three  directors ;  but  it  did  not  appear  that  the  seal  of 
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the  Company  was  affixed.     Those,  however/which  Lad 
become  claims  by  death  had  been  admitted  to  proof. 

A  sum  of  upwards  of  jPSOOO  had  been  realised  out  of  the 
assets,  and  by  calls ;  but  the  debts  proved  largely  exceeded 
this  amount. 

A  summons  was  taken  out  by  the  Creditors'  Representa- 
tive calling  on  the  Official  Manager  to  apportion  the  fund 
in  hand,  and  was  adjourned  into  Court  for  the  purpose  of 
obtaining  the  direction  of  the  Court  as  to  the  principle  of 
distribution. 


Mr.  Rdtf  Q.C.,  and  Mr.  Little,  for  the  Official  Manager, 
who,  by  arrangement,  was  to  represent  the  shareholders  only. 
—The  questions  to  be  considered  are,  as  between  the  general 
creditors,  the  two  classes  of  policy  holders,  and  the  share- 
holders. If  the  assets  of  the  Company  are  insufficient  fo 
pay  all  the  debts  (and  up  to  the  present  time  a  sufficiency 
has  not  been  got  in),  the  general  creditors  will  have  a 
resort  to  the  unlimited  liability  of  the  shareholders,  from 
which  the  policy-holders  are  debarred  by  the  terms  of  their 
contract ;  and  the  policy-holders  on  this  ground  claim  to 
have  the  assets  and  the  produce  of  the  calls  applied  first, 
by  a  species  of  marshalling,  in  payment  of  their  claims, 
A  second  question  is,  whether  the  participating  policy- 
holders are  not  in  fact  partners,  and  excluded  from  all 
claim,  at  any  rate  until  the  other  claimants  are  satisfied. 

As  to  the  first  point,  the  case  is  not  like  the  ordinary 
case  of  marshalling.  Here  the  policy-holders  have  con- 
tracted not  to  pursue  the  individual  shareholders,  but  to 
take  payment  out  of  the  assets  of  the  Company ;  and  their 
contract  precludes  them  from  asserting  any  claim  to  throw 
the  general  creditors  upon  their  personal  remedies  against 
the  shareholders,  and  so  indirectly  to  increase  from  this 
source  the  fund  available  for  the  payment  of  policies.  To 
marshal  in  the  way  they  desire  would,  in  efifect,  be  to  give 
them  the  very  benefit  which  they  contracted  not  to  claim. 
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Farther,  their  claim  is  limited  to  the  fimds  and  property         i®^- 

of  the  Society,  which  must  mean  the  surplus  assets  after    Re  English 
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paid  before  we  arrive  at  the  fund  applicable  to  policies,  and 
what  remains  is  alone  liable  to  these  claims. 

These  observations  apply  to  both  classes  of  policy  holders ; 
bat  there  is  a  farther  consideration,  which  must  exclude  the 
participating  policy  holders  altogether.  They  share  the 
profits  (clause  117),  and  are  partners  in  the  eye  of  the  law. 
That  being  so,  they  must  bear  the  losses,  and  cannot  prove 
as  creditors  at  all  until  every  other  creditor  has  been  satis- 
fied. The  terms  of  their  policies  give  them  such  bonuses  as 
may  be  appropriated  according  to  the  rules  and  regulations 
of  the  Society ;  and  these  regulations  say,  that  they  are  to 
have  six-tenths  of  the  profits,  to  be  estimated  in  the 
manner  directed  by  the  clauses  117, 178,  and  181  of  the 
deed'of  settlement  [They  cited  Re  Afhenceum  Ex  parte 
Prinee  of  Wales  Society  (a) ;  Lindley  on  Partnership  (6).] 

Mr.  Wtllcock,  Q.C.,  and  Mr.  Speed,  for  the  Creditors'  Re- 
presentative;  appiearing  by  arrangement  for  the  general 
creditors. — The  only  question  which  a£fects  us  is  our  right 
to  be  paid  out  of  the  fund  ^in  hand  pari  passu  with,  if  not 
in  priority  to,  the  policy  holders. 

Even  supposing  the  policy  holders  not  to  be  limited  to 
the  fund  remaining  after  the  payment  of  debts  properly  so 
called,  there  is  no  pretence  for  any  claim  of  priority  by 
ihem  over  the  general  creditors.  As  creditors,  we  have  a 
right  to  prove  and  be  paid  out  of  the  assets  which  are 
available,  and  are  not  to  be  deprived  of  a  clear  right,  and 
thrown  upon  the  chances  of  litigation  against  shareholders 
personally,  merely  because  the  policy  holders  have  chosen 
to  contract  themselves  out  of  part  of  their  rights.  [They 
cited  Wallis  v.  Woodyear  (c).] 


Argument. 


(a)  Johns.  633. 
TOL.  I. 


(h)  Vol.  1,  p.  85. 
H 


(c)2  Jur.  N.S.  179. 
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Mr.  Da/aiel,  Q.C.,  and  Mr.  Millar^  for  non-participating 
policy  holders. — The  policy  holders  have  a  right  by  the 
terms  of  their  contract  to  have  the  property  of  the  Society 
applied  in  payment  of  their  claims ;  and  the  Society  was  in 
fact  a  trustee  of  that  fund,  as  was  in  effect  decided  in  Law 
V.  The  Indisputable  Society  (a),  Rohson  v.  M*Creigkt  (6). 
The  whole  difficulty  has  arisen  from  the  misapplication  of 
this  trust  fund ;  and  it  is  clear  that  neither  the  Society  nor 
their  general  creditors  (who  claim  through  the  Society,  and 
can  have  no  better  right  than  they)  can  touch  this  fund 
until  they  have  satisfied  the  prior  claims  upon  it,  namely, 
those  of  the  policy  holders  of  the  non-participating  class. 
[They  also  referred  to  Evans  v.  Coventry  (c).] 


Mr.  Fischer^  for  participating  policy  holders : — 

These  policy  holders  are  not  partners.  In  the  first  place, 
the  deed  expressly  declares  who  the  partners  are,  viz.  the 
proprietors  of  the  shares,  and  no  one  else ;  and  thej  alone 
have  votesj  and  the  right  of  attending  at  the  meetings 
(clauses  1,  6,  10).  The  same  view  is  confirmed  by  the  whole 
machinery  of  the  Society.  Two  distinct  funds  are  provided, 
the  one  being  the  partners'  fund,  the  other  the  fund  applic- 
able to  the  claims  of  policy  holders  of  either  class  and  to 
the  general  liabilities  of  the  Society.  The  latter,  which  is 
called  the  general  fund,  is  made  up  of  all  payments  except 
the  shareholders'  contributions ;  and  if  the  fact  of  paying  a 
premium  which  goes  into  this  fund  makes  a  policy  holder  a 
contributor  to  the  expenses  of  the  concern,  the  same  might 
be  said  of  every  debtor  and  every  lender  who  made  a  payment 
or  an  advance  to  the  Company.  The  policy  holders  do  not 
in  any  way  contribute  to  the  capital.  Neither  do  they  share 
the  profits.  The  provisions  of  the  deed  leave  the  amount 
to  be  given  by  way  of  bonus  absolutely  dependent  on  the 


(a)  I  K.  &  J.  223. 
lb)  25  Beav.  272. 


(c)  25  L.  J.,  N.  S.,  489;    26 
L.  J.,  N.  8.,  400. 
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dadsion  of  the  nharAolden.  The  actuary  is  to  advise  what 
division  shall  be  made;  and  this  may  be  reduced  ad  libitum 
by  a  general  meeting,  at  which  the  bonus  policy  holders 
have  no  right  to  be  present  Further,  they  have  no  right 
under  the  deed  to  any  account  whatever  (clauses  172 — 178). 
Therefore  the  policy  holders,  neither  contributiug  to  capital 
Dor  receiving  profits,  nor  being  entitled  to  accounts,  are  not 
partners,  even  according  to  the  letter  of  the  definition  which 
is  relied  on. 

Bat^  in  &ct^  the  definition  is  not  rightly  stated.  It  is  not 
true  that  the  receipt  of  a  share  of  profits,  even  as  such,  makes 
a  man  necessarily  a  partner,  though  it  may  be  one  of  the 
most  cogent  evidences  from  which  to  infer  partnership.  The 
correct  test  is  the  mutual  agency  of  the  partners,  and  the 
share  of  profits  is  only  an  element  in  inferring  such  agency. 
This  is  the  doctrine  settled  by  Cox  v.  Hickman  (a).  The 
policy  holders  were  never  intended  to  be  partners,  they 
never  held  themselves  out  as  such,  and  no  one  pretends  that 
credit  was  given  to  them  by  any  one  who  trusted  the  Com- 
pany, lliey  have,  therefore,  the  same  right  as  all  other 
creditors  to  be  paid  out  of  the  assets  of  the  Company. 

Mr.  LU&e,  in  reply : — 

The  argument  in  favour  of  the  participating  policy 
holders  is  disposed  of  by  Story's  dictum,  mentioned  with 
approval  by  Lord  Wendeydale  in  Cox  v.  Hickman,  the  case 
on  which  the  other  side  rely.  All  the  tests  of  partnership 
there  laid  down  are  satisfied  in  this  case.  The  participating 
policy  holders  contracted  for  a  share  of  the  profits,  and 
they,  by  their  premiums,  contributed  to  the  capital  stock. 
This  is  apparent  from  the  clauses  of  the  deed  as  to  the  two 
fimds  (117,  172 — 175).  From  these  facts  the  partnership 
agency  is  implied  Cox  v.  Hickman  itself  was  quite  a  dif- 
ferent case — ^that  of  creditors  under  a  composition  deed 

(a)  S  H.  L.  Ca.  268. 
H  2 
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Then,  again,  how  can  the  policy  holders  touch  the  assets 
until  the  debts  are  paid  ?  The  balance  is  all  that  can  be 
called  the  property  of  the  Company,  and  that  is  the  only 
fund  applicable  to  payment  of  policiea  Further,  the  gene- 
ral fund  is  liable  to  guarantee  the  directors  (clause  132) ;  and 
creditors  may  sue  the  directors,  and  so  indirectly  establish 
their  claims  against  the  fund. 

The  77th  clause  prohibits  the  contracting  of  debt  by  the 
directors,  except  for  specified  purposes ;  and  a  large  part  of 
the  profits  are  for  money  borrowed  to  the  extent  of  J*30,000. 

[The  Vice-Chancellor.— If  the  proofs  have  been  ad- 
mitted^ it  is  too  late  to  contend  that  these  are  not  good 
debts ;  but,  before  giving  judgment  on  this  summons,  I 
must  ascertain  what  has  been  already  done  in  this  respect 
If  any  question  remains  open  as  to  the  validity  of  particular 
classed  of  debts  this  motion  has  been  brought  on  prema- 
turely.] 


Maif  6th. 
Judgment 


Vice-Chancellob  Sir  W.  Page  Wood  :— 

This  case  stood  over  in  consequence  of  its  being  necessary 
to  make  some  inquiry  as  to  the  rights  of  certain  creditors 
who  claimed  to  be  interested  in  the  matter  in  question. 
That  matter  has  been  cleared  up,  and  the  case  has  now  to 
be  determined  upon  the  argument  which  I  heard  in  Fe- 
bruary last. 

The  case  comes  from  Chambers  upon  a  summons  taken 
out  for  the  purpose  of  ascertaining  the  proper  mode  of 
dealing  with  the  debts  established  against  the  Company. 

The  Company  is  one  of  those  in  which  the  shareholders 
have  entered  into  an  arrangement  inter  se,  that  a  given 
sum  only  shall  be  called  up  in  respect  of  capital  ;  and 
that,  after  that  amount  is  paid,  no  shareholder  shall  be  sub- 
ject to  any  further  liability.  Such  a  stipulation  is,  of  course, 
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inoperative  to  limit  the  liability  of  shareholders  to  general 
creditors  of  the  Company,  though  it  binds  those  who  have 
made  contracts  with  the  Company  in  which  this  limitation 
of  liability  is  introduced.  There  being  a  class  of  general 
careditors  claiming  to  enforce  their  demands  to  the  full  extent 
of  the  means  of  the  shareholders  to  answer  them,  the  question 
becomes  of  considerable  importance  to  those  shareholders 
how  the  assets  which  have  been  got  in  are  to  be  applied. 

The  debts  are  of  three  classes:  Firsts  the  general 
creditors,  who  are  not  affected  by  any  limitation  of 
liability  of  the  shareholders  ;  secondly,  the  holders  of 
policies,  which  I  will  call  ordinary  policies,  to  distinguish 
them  from  participating  or  bonus  policies,  who  are  only  to 
be  paid  out  of  funds  which  are  described  in  the  policies  in 
terms  the  exact  effect  of  which  is  one  of  the  points  to  be 
determined;  and,  thirdly,  the  holders  of  participating 
policies,  as  they  are  called,  with  respect  to  whom  a  ques- 
tion of  a  different  character  arises,  namely,  whether  or 
not  they  are  to  be  treated  as  partners  in  the  concern,  and 
therefore  disentitled,  as  between  themselves  and  their  co- 
partners on  the  one  hand  and  the  general  creditors  on  the 
other,  to  be  paid  anything  until  all  the  general  debts 
have  first  been  satisfied 

The  position  of  the  general  creditors  appears  to  me 
quite  free  from  doubt  The  assets  of  the  Company 
consist  of  a  certain  amount  actually  realised  (it  is  not 
necessary  to  state  the  figures),  and  further,  of  all 
the  unpaid  calls,  which  the  shareholders  who  engaged  to 
pay  up  the  amount  of  their  shares  are  bound  to  pay,  and 
which  will  produce  a  considerable  sum  if  the  whole  can  be 
recovered.  All  these  assets  are  liable  to  the  general 
creditors,  who  are  also  secured  by  the  unlimited  liability 
of  the  shareholders. 

*The  position  of  the  ordinary  policy-holders  also  appears 
to  be  scarcely  open  to  serious  argument.    I  had  copies  of 
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both  classea  of  policies  handed  to  me,  and  I  obs^ve  that 
there  is  a  remarkable  difference  in  the  wording  of 
them.  The  ordinary  policy,  without  share  of  profits, 
provides  that  the  funds  or  property  of  the  Society  shall, 
according  and  subject  to  the  pruvisioDsof  the  deed  or  deeds 
of  settlement  of  the  Society,  be  liable  to  pay  to  the  repre* 
sentative  the  sum  assured,  with  a  proviso  that  the  policy 
shall  not  entitle  the  assured  to  participate  in  the  profits 
of  the  Society ;  and  a  proviso  that  the  capital  stock  or 
other  the  funds  and  property  of  the  said  Society,  by 
the  provisions  of  the  deed  or  deeds  of  settlement  of  the 
said  Society  applicable  to  the  payment  of  moneys  assured 
by  life  policies,  shall  alone,  "  subject  however  to  all  prior 
claims  and  demands  thereon  in  pursuance  of  the  provi- 
sions of  the  said  deed  or  deeds  of  settlement^*'  be  liableto 
answer  and  make  good  all  claims  and  demands  upon  the 
said  Society  in  respect  of  the  policy ;  and  that  the  remedy 
shall  be  against  the  Society  collectively  and  the  funds  of 
the  Society,  and  not  against  the  proprietors  individually. 
And  that  neither  the  directors  who  sign  the  policy,  nor 
any  other  proprietor,  shall  be  liable  further  than  to  pay  to 
the  funds  of  the  Society  so  much  of  his  shares  as  shall  not 
for  the  time  being  have  been  paid  up. 

The  stress  of  the  argument,  as  regards  this  class  of 
policies,  was  laid  on  the  clause  *'  subject  to  all  prior  claims 
and  demands  "  thereon  in  pursuance  of  the  deed.  If  you  look 
at  the  provisions  of  the  deed  of  settlement,  you  find  it  part 
of  the  duty  of  the  directors  (as  it  must  be  in  every  concern) 
to  pay  the  debts  of  the  Society.  Those  debts  are  to  be 
paid  out  of  the  funds  of  the  Society ;  and  therefore  it  is  said, 
all  the  ordinary  expenses  of  carrying  on  the  concern,  the 
repayment  of  money  borrowed,  and  all  other  debts  incurred 
for  that  purpose,  are  prior  claims  or  demands  upon  the 
funds  of  the  Society,  which  must  be  satisfied  before  the 
policy  holder  is  entitled  to  be  paid- 
It  is  only  necessary  to  look  at  the  provisions  of  the  deed 
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to  see  that  this  argument  is  untenable.    Those  provisions 
are  veiry  plain,  clearly  giving  no  such  priority  as  is  con- 
tended for  to  the  working  expenses  of  the  Society.   The  deed 
expressly  declares  that  there  are  to  be  two  funds — the  paid 
capital  fund  and  the  general  fund.     The  paid  capital  fund 
sufficiently  describes  itself     Then  in  clause  174  we  have 
the  direction  that  the  dividends,  interest,  and  proceeds  of 
the  paid  capital  fund^  and  the  premiums  and  other  moneys 
to  be  received  upon  all  assurances,  endowments,  iudem- 
nities,  and  guarantees,  respectively  issued,  given,  and  granted 
by  the  Society,  and  the  moneys  to  be  received  under  grauts 
by  the  Society,  and  all  forfeitures  and  other  profits,  and 
the  improvements  and  accumulations  of  what  shall  be  so 
received,  and  generally  all  other  of  the  moneys  of  the 
Socie^  not  belonging  to   or  to  be   carried  to  the   paid 
capital  fund,  shall  be  carried  to  another  account,  to  be 
denominated  the  general  fund ;  that  is  to  say,  everything 
except  the  paid  capital,  which  is  to  be  kept  distinct,  is  to 
(ail  into  this  general  fund.     Then  the  175tb  clause  directs 
that  the  general  fund  shall  be  first  applicable  to,  and  shall 
be  applied  in  payment  of,  all  claims  on  the  Society  in 
respect  of  assurances  of  both  classes,  endowments,  guaran- 
tees, and  indemnities,  and  grants,  and  in  payment  of  all  other 
liabilities   (which   must   comprise   general   debts),  and   of 
interest  to  the  proprietors  on  their  paid  up  capital,  and  of 
bonuses  to  the  assured  of  the  participating  class,  and  also  in 
payment  of  the  costs  and  expenses  of  and  incidental  to 
the  establishing  and  setting  on  foot  the  Society,  including 
the  costs  of  the  deed^  and  the  furnishing,  and  all  other  pre- 
liminary expenses,  and  also  in  payment  of  all  costs  and 
expenses  of  the  Society,  and  generally  of  carrying  on  the 
business  of  the  Society  and  incident  thereto ;  and  in  case 
the  general  fund  cannot  with  convenience  l>e  made  available 
or  productive  in  time  to  meet  such  payments,  or  shall  be 
insufficient  to  meet  the  same,  then  and  in  such  case  (but 
not  in  any  other  case)  a  competent  part  of  the  paid  capital 
(and  shall  be  applied,  to  be  afterwards  repaid — I  need  read 
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no  fuither.  Every  sort  of  debt  is  to  be  paid  out  of  this 
fund  without  any  distinction  or  priority.  All  liabilities  are 
gathered  up  in  one  sweeping  clause ;  and  it  is  clear  that 
nothing  turns  on  the  priority  of  the  subjects  named  in  a 
clause  where  everything  is  put  on  an  equality.  Indeed,  if 
this  were  otherwise,  it  would  be  adverse  to  the  claim  of  the 
shareholders,  because  the  expense  of  getting  up  the  Society 
and  the  expenses  of  the  office  are  put  last ;  but  it  is  clear 
that  the  order  of  statement  has  nothing  to  do  with  the 
order  of  application,  the  whole  object  of  the  clause  being 
to  constitute  one  general  fund  for  the  payment  of  all 
liabilities,  including  the  sums  due  to  the  ordinary  policy 
holders.  On  that  part  of  the  case  I  never  entertained  the 
least  doubt. 

The  remaining  question  requires  more  considerat'on, 
whether  or  not  a  policy  giving  a  right  to  the  holder  to  par- 
ticipate in  profits  ought  to  be  held  to  convert  him  into  a 
partner  in  the  concern,  and  to  make  him  liable  to  the  debts, 
or  exclude  him  from  sharing  in  the  assets  until  these  debts 
are  satisfied.  I  am  not  aware  that  the  precise  point 
has  been  determined,  though  the  authorities  have  gone 
far  towards  such  a  decision.  The  policy  in  this  case  is 
cautiously  worded.  Nothing  is  said  in  it  about  profits, 
except  by  reference  to  the  deed ;  it  simply  declares, 
that  in  certain  events  the  funds  and  property  of  the  Society 
shall  accordingly,  and  subject  to  the  provisions  of  the  deed 
and  the  rules  and  regulations  of  the  Society,  be  liable  to 
pay  the  amount  assured.  Stopping  there  for  a  moment,  it  is 
to  be  observed  that  the  clause  "  subject  to  prior  claims  and 
demands  '*  is  not  found  in  this  policy.  Its  absence,  how- 
ever, makes  no  substantial  difference  in  the  view  I  have 
taken  of  the  other  class  of  policies.  Then  follow  the  words 
which  raise  the  whole  question,  "  together  with  such  fur- 
ther sum  or  sums,  if  any,  as  shall,  pursuant  to  the  rules 
and  regulations  of  the  said  Society,  be  appropriated  by 
way  of  bonus  or  addition  to  the  sum  hereby  assured."     Of. 
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course^  the  bolder  has  notice  of  all  the  provisions  in  the 
deed  as  to  the  mode  in  which  these  bonuses  are  to  be  paid  ; 
and  it  is  not  altogether  unworthy  of  observation  that  the 
policy  has  no  words  suggesting  a  partnership  in  the  con- 
cern, but  simply  points  to  a  deed  by  which  certain  bonuses 
are  to  be  paid  to  certain  persons ;  to  which  deed  the  policy- 
holder is  referred.  Turning  then  to  the  deed^  we  see  how  these 
bonuses  are  to  be  paid  That  is  regulated  by  the  178th 
section.  The  previous  section  having  provided  that  there 
are  to  be  two  classes  of  policies^  one  participating  and  the 
other  not  participating,  the  178th  deals  with  the  case  of  the 
participating  policies.  [His  Honour  read  the  clause].  Now^ 
observe  how  this  division  is  to  be  made.  What  is  to  be  done 
is  this :  the  actuary  is  first  to  make  a  valuation  of  the  sur- 
pluSy  which  is  to  be  submitted  to  the  body  of  shareholders, 
the  assured  having  no  voice  in  the  matter.  The  shareholders 
have  a  right  to  control  the  report  of  the  actuary,  and  to 
direct  it  to  be  varied,  or  to  annex  any  condition  they  think 
proper ;  and  then^  when  the  divisible  amount  is  fixed,  a 
certain  proportion,  six-tenths,  is  to  be  set  apart  for  bonuses. 
Then  again,  this  is  not  made  at  once  the  property  of  the 
assured,  but  each  is  to  have  so  much  as  the  actuary  shall 
think  fair  and  equitable.  Now,  if  that  constitutes  a  part- 
nership, it  would  be  a  very  singular  one,  for  it  would  be  a 
partnership  in  which  those  who  are  supposed  to  be  partners 
have  no  voice  whatever  in  the  management  of  the  con- 
cern £rom  beginning  to  end,  no  voice  in  the  division  of  the 
profits,  no  power  to  file  a  bill  to  have  an  account  of  those 
profits,  or  any  direction  with  regard  to  the  distribution 
of  them ;  no  right,  in  fact,  to  claim  anything  more  than 
the  actuary  may  allot  to  them  according  to  his  view  of 
their  respective  rights.  Of  course,  it  is  understood  that  the 
allotment  must  be  bona  fide,  and  that  each  is  to  have  so 
much  as  the  actuary  bona  fide  thinks  fit ;  that  they  must 
take,  and  with  that  they  must  depart.  What  a  singular 
position  with  regard  to  creditors  such  supposed  partners 
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would  be  placed  in  I  It  is  true,  there  is  a  sharing  of  the 
profits ;  and  a  sharing  of  the  profits  was  formerly  thought 
to  be  in  itself  sufiicient  to  convert  a  person  into  a  partner; 
but  since  the  dicta  to  that  effect,  the  subject  has  been  ably 
expounded  in  the  late  case  of  Cox  v.  Hickmcm,  in  the 
House  of  Lords,  and  the  doctrine  reduced  to  its  proper  shapa 
It  is  very  clearly  put  by  several  of  the  learned  Judges  and 
by  each  of  the  noble  Lords  who  were  present  in  the  Ilouse^ 
that  it  is  not  the  correct  mode  of  stating  the  question  of  port* 
ner  or  no  partner,  to  say  that  a  share  in  the  profits  constitutes 
a  partnership.  A  share  in  the  profits  is  one  of  the  results  of 
a  partnership ;  but  the  question  of  partnership  is  a  branch 
of  the  doctrine  of  agency,  so  far  as  liability  to  third 
persons  is  concerned.  If  you  employ  A.  B.  to  enter  into 
a  contract  on  your  behalf,  you  become  liable  in  respect  of 
that  contract^  he  being  your  ag^it;  and  it  may  wdl 
he,  ihai,  in  the  absence  of  any  stipulation  to  the  con- 
t^iy^  you  make  him  your  agent  by  taking  part  of 
the  profits  of  the  adventure ;  and  it  is  on  that  footing 
that  participation  in  profits  comes  to  be  regarded  as 
a  test  of  partner  or  no  partner;  but  the  real  test  is; 
whether  the  parties  who  carry  on  the  business  are  consti- 
tuted your  agents  in  contracting  liabilities  in  respect  of  it. 
This  exposition  of  the  doctrine  does  really  harmonise  those 
cases  which  Lord  Eldon  found  a  difficulty  in  reconciling — 
those  cases,  I  mean,  where  a  distinction  is  made  between  a 
clerk  taking  a  salary  exactly  proportionate  to  the  profits, 
and  a  salary  as  part  of  the  profits.  Lord  Eldon  declared 
that  that  distinction  was  so  thin,  that  he  never  could  satisfy 
his  mind  of  the  soundness  of  the  distinction.  But,  if  you 
revert  to  the  true  principle,  and  if  you  look  at  what  the 
Court  did  in  those  cases,  you  may  trace  an  indication  of  the 
same  doctrine,  which  was  afterwards  more  clearly  expounded 
in  Cox  V.  Hickman*  It  was  evidently  felt  that  a  clerk 
having  no  control  over  the  business  did  not  become  a 
partner  by  receiving  a  salary  proportioned  to  the  profits, 
because  there  was  nothing  to  raise  the  inference  that  he 
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had  constituted  bis  employers  his  agents  in  their  dealings 
with  third  persona  In  Ex  parte  Hamper  (a),  and  in  other 
cases^  Lord  Eldon  took  a  distinction  between  cases  where 
there  was  a  right  to  an  account  of  profits  and  those  where 
there  was  no  such  right ;  and  that,  I  apprehend,  may  often 
be  a  very  good  test  Here  there  is  in  one  sense  a  right  to 
an  account  When  the  six- tenths  biave  been  ascertained 
and  appro{»iated  to  the  class  of  bonus  policy-holders,  they 
become  a  trust  fund,  and  a  Bill  might  be  filed  to  secure  the 
fund,  if  there  were  danger  of  its  being  wasted ;  but,  until 
the  trust  is  impressed  upon  it,  the  assured  have  not  the 
slightest  oontjd  over  the  affairs  of  the  Company,  nor  any 
right  to  interpose  in  the  proceedings  for  ascertaining  the 
amount  of  the  divisible  profits.  This  is  to  be  ascertained 
by  the  whole  body  of  shareholders  acting  on  the  report  of 
the  actuary,  and  adopting  it  or  not,  as  they  think  fit ;  and 
it  is  only  after  that  is  done  that  a  trust  fund  is  to  be  set 
apart  to  provide  for  the  bonuses.  The  question  is  very 
like  that  which  arose  in  Cox  v.  Hickman.  Would  a  cre- 
ditor, by  receiving  from  time  to  time,  until  his  debt  were 
peud,  a  rateable  proportion  out  of  the  net  profits,  become  a 
partner  ?  There  it  is  to  be  observed,  that  the  point  arose 
which  was  pressed  upon  me — viz.  that  in  ar  sense  the  capital 
of  the  creditors  was  embarked  in  the  concern.  The  debts 
were  part  of  the  capital,  and  the  concern  could  not  have 
gone  on  had  not  the  creditors  allowed  the  money  due  to 
them  to  be  employed  in  earning  profits  by  the  trustees 
acting  as  persons  managing  on  behalf  of  the  creditors. 
Lord  Chief  Baron  Pollock  puts  the  case  thus  (6):  — 
••Tte  question  then  arises,  whether  the  interest  which  the 
creditors  had  in  the  profits  to  be  made  by  the  carrying  on 
(^  the  business  under  the  deed  was  such  as  \o  make 
them  partners  in  respect  to  third  persona  In  order  to 
examine  this,  let  me  put  this  case :  If  a  firm  was  in 
difficulties,  and  a  person  proposed  to  assist  by  a  loan  of 
money,  engaging  to  receive  payment  out  of  the  profits  only, 
(«)  17  Vc8.  408.  (6)  8  H.  L.  Ca.  298. 
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and  to  make  no  claim  in  the  event  of  there  being  no  profits, 
but  stipulating  that  one-half  of  the  profits  should  be 
applied  as  they  arose  in  payment  of  his  debt,  and  that  he 
should  have  power  to  see  that  this  was  done,  would  he 
thereby  become  a  partner,  and  liable  to  all  debts  con- 
tracted subsequently  to  this  arrangement  ?  On  this  very 
simple  state  of  facts,  there  may  possibly  arise  a  difierence  of 
opinion ;  but  I  think  a  large  majority  of  all  lawyers,  and  of 
all  commercial  men,  would  decide  at  once,  that  assistance 
so  offered,  and  so  accepted,  would  not  make  the  lender  of 
the  money  a  partner  to  third  persons.*'  That  puts  the 
doctrine  very  strongly — more  so,  perhaps,  than  the  case 
before  the  House  of  Lords  required. 

Lord  Ca/mpbeU — ^then  Lord  Chancellor — in  delivering 
his  opinion,  says  (a) : — ''  Is  there  here  such  a  participa- 
tion in  the  profits  of  the  new  firm  by  the  creditors 
of  the  old  firm,  as  to  make  them  partners  in  the  new 
firm?  They  certainly  are  not  partners  inter  se,  as 
was  properly  held  by  the  Master  of  the  Rolls ;  and  they 
could  derive  no  profit  from  the  new  business  beyond 
the  payment  of  the  debts  due  to  them  firom  the  old 
firm.  There  ws|^  a  formal  release  of  those  debts  ;  but  we 
must  look  at  the  real  nature  of  the  transaction  according 
to  the  understanding  of  all  who  were  parties  to  it.  The 
business  of  Messrs.  Smith  ^  Co.  was  to  be  carried  on  by 
the  trustees  until  the  debts  of  that  firm  were  paid,  and 
then  the  business  was  to  be  transferred  back  to  Messrs. 
Smith  ^  Co,  The  Defendants  can  only  be  liable  on  the 
supposition  that  the  person  who  wrote  the  acceptance  on 
the  bill  of  exchange  was  their  agent  for  that  purpose.  I  do 
not  mean  to  make  any  distinction  between  their  liability 
on  the  bills  and  their  liability  for  the  price  of  the  goods 
supplied  to  the  Stanton  Iron  Company — the  consideration 
for  the  bills  ;  but  I  am  of  opinion  that  the  creditors  of  the 
old  firm  cannot  be  considered,   by   executing  the   deed, 

(a)  8  H.  L.  Ca.  302. 
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88  having  authorised  the.  trustees,  or  their  agents,  either 
to  purchase  the  goods  or  accept  the  hills." 

Then  Lord  Cra/nworth,  whose  view  in  concurring  in  the 
judgment  is  given  more  at  length  than  that  of  any  of  the 
other  noble  Lords,  says  (a) : — "  It  is  often  said  that  the  test 
or  one  of  the  tests,  whether  a  person  not  ostensibly  a  partner 
IB  nevertheless  in  contemplation  of  law  a  partner,  is  whether 
he  is  entitled  to  participate  in  the  profits.  This,  no  doubt,  is 
in  general  a  sufficiently  accurate  test ;  for  a  right  to  partici- 
pate in  profits  afibrds  cogent,  often  conclusive,  evidence  that 
the  trade  in  which  the  profits  have  been  made  was  carried  on 
in  part  for  or  on  behalf  of  the  person  setting  up  such  a  claim. 
But  the  real  ground  of  the  liability  is,  that  the  trade  has  been 
carried  on  by  persons  acting  on  his  behal£     When  that  is 
the  case,  he  is  liable  to  the  trade  obligations,  and  entitled  to 
its  profits  or  to  a  share  of  them.      It  is  not  strictly  correct 
to  say  that  his  right  to  share  in  the  profits  makes  him 
liable  to  the  debts  of  the  trade.     The  correct   mode  of 
stating  the  proposition  is  to  say,  that  the  same  thing  which 
entitles  him  to  the  one  makes  him  liable  to  the  other,  viz. 
the  &ct  that  the  trade  has  been  carried  on  on  his  behalf,  that 
is,  that  he  stood  in  the  relation  of  principal  towards  the 
persons  acting  ostensibly  as  the  traders  by  whom  the  liabi- 
lities have  been  incurred,  and  under  whose  management 
the  profits  have  been  made."   And  Lord  Cranworth  goes  on 
to  discuss  the  facts  of  that  case,  and  holds  that  they  did  not 
warrant  the  conclusion  that  a  partnership  was  constituted. 
Lord  Wenaleydale  says  the  same  thing,  resting  his  opinion 
very  strongly  upon  the  doctrine  of  agency  as  being  the  true 
principle.       He  puts  it  thus  (b),  "  Can  we  collect  from 
the  trust  deed  that  each  of  the  subscribing  creditors  is  a 
partner  with  the  trustees,  and  by  the  mere  signature  of 
the  deed  constitutes  them  his  agents  for  carrying  on  the 
business  on  account  of  himself  and  the  rest  of  the  creditors  ? 
I  think  not.     It  is  true,  by  this  deed  the  creditors  will  gain 
(a)  Id.  306.  (h)  Id.  313. 
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an  advantage  by  the  trustees  carrying  on  the  trade,  for  if  it 
is  profitable  they  may  get  their  debts  paid.  Bat  this  is  not 
that  sharing  of  profits  which  constitutes  the  relation  of 
principal,  agent,  and  partner*' 

I  apprehend,  therefore,  that  the  question  in  this  case  re- 
solves itself  into  this — ^Whether  the  participating  policy 
holders  constituted  the  whole  Company  (it  clearly  could  not 
be  the  directors,)  their  agents  for  the  purpose  of  making  these 
profits  for  them.  It  appears  to  me  plain,  that  they  did  not. 
They  never  could  have  interfered  with  their  supposed  agents^ 
or  called  for  any  account  against  them.  They  were  obliged  to 
be  content  with  what  those  supposed  agents  thought  proper 
to  allow  to  them — ^fraud  being  always  excluded — ^by  which  I 
mean,  that  if  the  shareholders  had  said,  as  to  ourselves  we 
will  call  one  thing  profit,  and  as  to  the  assured  we  will  call 
another  thing  profit,  that  would  be  a  case  of  frauds  as  to 
which  there  would  be  a  right  to  interfere,  but  subject  to  that 
the  policy  holders  had  no  control  or  direction  whatever. 

Further,  I  think  it  is  not  unimportant  to  view  the  mode 
in  which  this  case  arises  before  me.  The  question  for  the 
general  creditors  is  how  far  they  can  constitute  these  persons 
partners  liable  to  them  for  the  debts  of  the  Company ;  and 
it  is  material  to  inquire  how  far  the  creditors  can  be  sup* 
posed  to  have  given  credit  to  the  policy  holders  as  mem- 
bers of  the  partnership.  You  have  here  a  joint-stock  com- 
pany registered  under  provisions  with  which  the  assured 
have  nothing  to  do,  and  empowered  to  carry  on  the  business 
upon  registration  being  properly  effected,  with  a  list  of 
members  to  whom,  and  to  whom  alone,  unquestionably,  the 
public,  the  creditors,  give  credit ;  and  therefore,  there  being 
no  ground  for  inferring  an  ostensible  partnership,  all  that 
remains  is  to  determine  whether  persons,  who  in  fact  gave 
no  credit  to  these  policy  holders  can,  on  the  theory  of  dor- 
mant partnership,  insist  upcm  holding  them  liable  on  the 
ground  of  their  participation  in  the  profits.     On  the  prin- 
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dple  of  Cox  v.  Biokman  I  must  hold  that  they  caDiiot»  and 
that  these  policy  holders  still  remain  creditors  no  less  than 
the  holders  of  ordinary  policies.  The  two  classes  of  assured 
are  on  the  same  footing. 

As  to  the  question  of  marshallmg  assets,  that  does  not  arise 
at  this  moment,  for  I  apprehend  that  I  cannot  compel  the 
general  creditors,  as  contra-distinguished  from  assurance 
creditors^  to  wait  until  they  have  seen  the  result  of  process 
against  those  shareholders  whom  they  may  choose  to  sue  in 
respect  of  their  general  liability.  I  must>  therefore,  divide 
the  existing  fund  rateably  among  all  the  claimants — the 
general  creditors  and  the  assured  of  both  classes — reserving 
sufficient  to  meet  the  annuity  claim,  which  I  understand  to 
be  the  only  proof  tendered  in  respect  of  any  current  policy 
or  liability. 
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DSCX.AXB,  that  the  fund  is  divisible  pro  rata  amongst  the  general 
creditors  and  the  policy  holders  of  both  clases  who  have  established 
their  daims,  withoat  prejudice  to  any  claim  of  Miss  Hunt,  Remit 
the  matter  to  Chambers. 

Goats  of  all  parties  out  of  the  fund. 


Minute, 


May  25(A. 

BIRD  V.  LAKE.  PracUce—Ad^ 

-_-  tnUsumof 

X  HIS  was  a  motion  for  injuuction.  Rectify^ 

Covenant  by 

In  the  year  1856,  the  Defendants,  George  Lake  and       R^iuii 
Oeorge  Mills  Hill,  entered  into  partnership  together  as  beHefoniyis 

admissible  oa 
xnteriocntory  application,  thoni^b  not  at  the  hearing  of  a  canse,  and  the  grounds  of  sach  belief 
are  fffoperlj  stated  in  the  affi^iTit,  even  in  the  case  where  such  grounds  consist  in  great  part 
of  conversations  with  third  perM)i)8,  who  might  be  but  are  not  produced,  and  where  the 
deponent  swears  that  he  disbelieves  the  statements  made  to  him  hy  such  persons. 

The  mle,  that  no  new  evidence  can  be  adduced  on  a  motion  after  it  has  been  opened,  ex- 
tends to  the  case  of  doctiments  which  it  is  proposed  to  verify  viva  voce  bj  the  attesting 

Where  a  deed  contains  an  abaolate  covenant  not  to  do  an  act,  such  covenant  will  not,  in 
the  absence  of  a  Bill  to  rectify  the  deed,  be  controlled  by  a  recital  in  the  deed  from  which  it 
appears  that  the  partief  intended  that  snch  act  might  be  done  on  payment  of  a  fixed  sum  for 
l^mdated  damages. 
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18^  eating-house  keepers^  and  carried  on  the  said  business  at 

two  dififerent  houses,  one  No.  49  Cheapside,  which  had 
originally  been  Lake's,  and  the  other,  No.  13  Oracechurch- 
street,  which  had  from  the  first  belonged  to  HUl,  In  De- 
cember, 1856^  the  partnerhip  was  dissolved;  and  articles  of 
dissolution  were  signed  by  the  partners,  but  no  deed  was 
then  executed  for  the  purposa 

By  an  indenture  dated  the  31st  December,  1858,  and 
made  between  George  Lake  of  the  one  part,  and  Hill  of  the 
other  part,  after  reciting  the  agreement  for  the  dissolution, 
it  was  recited  that  it  had  been  also  stipulated  that  the-deed 
of  dissolution  should  contain,  amongst  other  things,  a  cove- 
nant by  Lake  that  he  would  not  use  any  means  to  obtain 
the  custom  or  business  from  Hill,  nor  carry  on  the  trade 
or  business  of  an  eating-house  keeper  within  the  distance  of 
one  mile  from  the  said  house,  No.  13  Oracechurch-street, 
without  paying  to  HUl  the  sum  of  £1,500,  as  or  by  way  of 
stated  or  liquidated  damages,  and  that  he  would  enter  into 
all  necessary  assurances  for  carrying  the  purposes  aforesaid 
into  efifect :  It  was  witnessed,  that  in  consideration  of 
£15,000  then  paid  or  secured  to  Lake,  he  Lake  assigned 
to  Hill  all  his  share  and  interest  in  the  premises  and  in 
the  said  trade  or  business,  and  in  all  the  fixtures,  fittings, 
and  stock-in-trade  on  the  premises,  together  with  the  good- 
will of  the  business  and  all  other  partnership  efifects,  for  his 
own  benefit ;  and  thereby  Lake  covenanted  with  Hill, 
his  executors,  administrators,  and  assigns  famongst  other 
things),  that  he  Lake  should  not  nor  would  at  any  time 
thereafter,  either  alone  or  together  with  or  for  any  other 
person  or  persons,  carry  on  or  be  engaged  in  the  trade  or 
business  of  an  eating-house  keeper,  or  any  matter  or 
thing  whatsoever  in  anywise  relating  thereto,  within  the 
distance  of  one  mile  from  the  said  messuage  or  tenement. 
No.  13  Oracechurch'Street  aforesaid ;  and  that  in  case  be 
Lake  should  act  contrary  to  or  in  infringement  of  that 
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i^greement^  he  would  immediately  thereupon  pay  to  HiU,  l^^- 
his  eocecutora  or  administrators,  the  sum  of  ^1500  as  liqui-  Bibd 
dited  damage&  Lxke. 

By  another  indenture  of  the  same  date  Hill  mortgaged      Statemau. 
the  premises  to  Lake  to  secure  ^000,  part  of  the  said  sum 
of  dPI  5,000 ;  but  this  sum  was  paid  to  Lake  and  a  release  of 
the  mortgage  executed  on  the  30th  September,  1860. 

By  a  memorandum  of  agreement^  dated  11th  May,  1861, 
HiU  sold  the  house  in  Cheapaide  to  the  Plaintifis  for  a  sum 
of  £10,000;  and  amongst  the  covenants  contained  in  the 
sasignment  then  executed,  was  one  that  HUl  would  not  at 
any  time,  directly  or  indirectly,  by  himself  or  in  partner- 
JUp  with  any  person  whomsoever,  or  in  any  other  manner^ 
cury  on  or  be  engaged  in  carrying  on  the  trade  or  busi- 
ness of  an  eating-house  keeper,  or  retailer  of  wine  or 
spirits  or  beer,  or  any  branch  thereof,  within  the  distance  of 
half  a  mile  measured  in  a  direct  line  from  No.  49  Ckeapaide 
i&fesaid,  except  as  theretofore  at  No.  13  Oracechurchr 
dreet,  and  also,  (but  without  prejudice  to  the  right  of  ob- 
taining an  injunction  against  any  breach  of  this  covenant), 
would  in  case  of  any  breach  thereof  pay  a  sum  of  J*2500  as 
and  for  liquidated  damages ;  and  there  was  also  a  covenant, 
that  i£Lake  should  act  contrary  to  or  in  infringement  of  the 
covenant  contained  in  the  said  indenture  of  SIst  December, 
]8d8,  then  and  in  such-  case  Hill  would,  at  the  request  of 
the  Plaintifis,  and  at  the  joint  expense  of  HiU  and  the 
Flaintiflb,  institute  and  prosecute  with  all  due  despatch 
a  suit  for  an  injunction  against  Lake  restraining  him  from 
so  acting,  or  institute  and  prosecute  with  the  like  despatch 
on  the  like  termH  an  action  at  law  against  Lake  on  the 
said  covenant  for  the  recovery  of  tlie  sum  agreed  to  be  paid 
by  him  af  aforesaid ;  and  that  if  and  when  that  sum  or  any 
other  sum  should  be  recovered  from  Lake,  such  sum  should 
be  apportioned  between  HiU  and  the  Plaintiffs  in  equal 
mmeties :   and  in  case  HiU  should  neglect  to  prosecute  such 
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2^^i,  suit  or  action  for  one  week  after  request  by  the  Plaintifib  to 
do  80,  then  and  in  such  case  the  FlaintifTs  were  to  be  at 
liberty  to  enforce  the  said  covenant  themselves,  on  indem- 

5/JJ^fi,^        ^^fy^°g  ^^^  ag^°St  C08t& 

In  the  month  of  March,  1863,  Lake  agreed  to  purchase 
two  houses,  Nos.  66  and  67  Cheapside  (which  had  been  used 
by  one  Fisher  as  an  eating-house,  called  the  Anchor)  for  the 
sum  of  <£1600 ;  and  he  stated  to  his  vendor  as  a  reason  why 
he  could  not  give  more,  that,  if  he  carried  out  his  intention  of 
converting  the  said  houses  into  an  eating-house,  he  should 
have  to  pay  AtK£1500,  to  entitle  him  to  carry  on  the  business. 

Immediately  after  the  conclusion  of  this  agreement. 
Lake  entered  into  possession  of  the  houses,  and  he  caused 
bills  to  be  placed  on  the  premises,  announcing  that  the 
house  would  shortly  be  re-opened  as  an  eating-house  by 
"Lake,  late  of  No.  49  Cheapside,  and  of  No.  13  Grace- 
church-street" 

It  was  admitted  that  these  premises  were  within  one  mile 
of  No.  13  Oracechureh  Street. 

Immediately  aft^r  Lake  had  announced  his  intention  of 
opening  Nos.  66  and  67  Cheapside  as  an  eating-house, 
the  Plaintiffs  objected  to  his  doing  so ;  and  thereupon  Lake 
offered  to  pay  Hill  the  <£1500  in  satisfaction  of  his  in- 
tended breach  of  covenant  Hill  was  willing  to  accept  this 
offer ;  but  the  Plaintifib  refiised  to  acquiesce  in  this  arrange- 
ment^ and  told  Lake  that  they  required  him  specifically  to 
perform  his  covenant. 

Thereupon  iate,  on  the  2nd  April,  1863,  informed  the 
Plaintiffs  that  he  thought  his  opening  the  eating-house  in 
question  would  not  do  them  any  harm ;  and  that,  at  any 
rate,  such  eating-house  was  not  to  be  opened  by  him,  but 
by  his  nephew  the  Defendant  James  Lake.  The  Plaintiff 
Bird  replied  that  James  Lake  bad  no  means  of  carrying 
on  the  business;  whereto  George  Lake  replied,  "  Well,  then, 
to  tell  you  the  truth,  I  have  a  young  family,  and  must  do 
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the  best  I  can  for  them,"  or  words  to  that  effect  Bird 
leplied  that  he  thought  Lake  was  acting  very  ill  towards 
thePiamtifiB ;  and  Lake  then  iDtimated  that  he  intended  to 
pay  the  .^1500  in  satisfaction  of  his  covenant;  and  Bird 
thea  expressly  informed  Lake  that  the  Plaintiflb  would 
ttdeavour  to  enforce  specific  perfonnance  of  the  covenant^ 
and  wonld  not  accept  the  ^1500  in  lien  thereof. 

On  the  same  2nd  April,  1863,  Messrs  Vam,  Sandau  & 
Cumming,  the  Plain ti£b'  solicitors,  wrote  a  letter  to  Oeorge 
Lake  threatening  proceedings;  in  reply  to  which  Mr. 
Bchinson,  the  solicitor  for  the  Defendants  Oeorge  and 
James  LaJcs,  wrote  a  letter,  dated  7th  April,  1863,  in 
which  he  stated  that  he  was  instructed  '*  to  say  that  it  was 
ooi  Lake*8  intention  to  open  the  house  in  question,  or  any 
other  house  as  an  eating-house,  or  otherwise  to  infringe 
his  covenant" 

The  Plainti£b,  however,  treated  this  answer  as  unsatis- 
faetory;  and  in  consequence  of  this  Mr.  Robinson  (after 
aome  unimportant  negotiations)  wrote  to  Vam  Sandau  ^ 
Oumffdng  the  following  letter : — 

"13th  April,  1868. 
"Dear  Sirs, — I  did  not  in  my  letter  of  the  7th  instant 
*'euter  into  any  detail,  as  I  considered  the  assurance  that 
"  Mr.  Lake  did  not  intend  to  infringe  his  covenant  suflScient. 
"  The  fact  is,  that  he  purchased  the  '  Anchor  Tavern'  with 
"  aa  intention  of  fitting  it  up  as  an  eating-house,  and  again 
^  embarking  in  that  line  of  business.  This  accounts  for  the 
"  first  set  of  hand-bills  referred  to  in  your  letter.  All  this 
"  was  done  by  Mr.  Lake  on  the  notion  that  he  had  the  option 
"of  paying  to  your  clients  the  stated  damages  of  ^£^1500, 
"  and  putting  an  end  to  the  covenant.  On  being  further 
"  advised  on  the  matter,  he  finds  some  doubt  exists  as  to 
"  his  right  to  do  this,  and  he  has  therefore  re-sold  the  pre- 
"  mises  purchased  by  him  to  Mr.  James  Lake,  who  intends 
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1868.  '<  to  fit  up  and  open  the  same  as  an  eating-house ;  hence  the 
"  second  set  of  bills  to  which  you  refer.  My  client  has  no 
"  interest  whatever  in  the  intended  business,  either  directly 
"  or  indirectly,  either  alone  or  with  Mr.  James  Lake,  nor 
*'  does  he  intend  to  be  engaged  with  him  or  any  one  in  the 
'*  trade  or  business  of  an  eating-house  keeper^  or  in  any 
''  matter  or  thing  in  any  way  relating  thereto,  within  the 
"  distance  prescribed  by  his  covenant 

"  Yours  truly, 

"  James  Robinson.'' 

The  Plaintiffii  disbelieved  the  representations  so  made  to 
them ;  and  accordingly,  on  the  24th  April,  they  filed  this 
Bill  against  both  the  Lakes  and  EiU.  It  appeared  from 
the  affidavits  filed  by  the  LaJces  in  opposition  to  the 
motion,  that  Oeorge  Lake  had  originally  intended  opening 
the  premises  in  question  as  an  eating-house,  under  the  im- 
pression that  he  had  a  right  to  do  so  on  paying  HiU  ^1500 ; 
but  that,  on  being  advised  by  Counsel  that  such  was  not  the 
case,  he  had  abandoned  such  intention  and  caused  the  bills 
which  he  had  put  up  to  be  taken  down ;  and  that  thereupon 
James  Lake  had  ofiered  to  purchase  the  premises  and  the 
stock  and  goodwill  thereof  and  Oeorge  Lake's  improve- 
ments therein ;  and  that  on  the  9th  April  it  was  agreed  that 
Ja/mes  Lake  should  purchase  the  said  premises  stock  in 
trade  &c.,  for  the  sum  of  <£dOOO,  and  that  such  premises 
should  be  completed  by  «7am6«  Lake,  and  that  Oeorge  Lake 
should  pay  the  expense  of  such  completion  to  the  extent  of 
jP1500,  which  sum  should  be  considered  as  included  in  the 
purchase-money ;  and  that  the  purchase-money  should  be 
paid  by  quarterly  instalments ;  and  that  immediately  upon 
the  conclusion  of  this  agreement  fresh  bills  had  been  put 
up,  stating  that  the  premises  would  be  opened  as  an  eating- 
house  by  James  Lake :  and  both  these  Defendants  denied 
that  Oeorge  Lake  had  any  interest  whatever  in  the  pre- 
mises, except  as  mortgagee  thereof  to  secure  the  unpaid 
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instalments  of  the  purchase-money.  The  Defendants  were  1868. 
cross-examined  on  their  affidavits ;  and  in  the  course  of  this 
cross-examination  the  Defendant  Oeorge  Lake  refused  to 
produce  the  assignment  to  James  Lake,  on  the  ground  that 
he  had  not  had  proper  notice  to  do  so ;  and  he  acknowledged 
that  his  nephew  had  no  means  of  paying  him  his  purchase- 
money,  except  out  of  the  profits  of  the  business. 

In  answer  to  this  Mr.  Van  Sandau  filed  an  affidavit, 
from  which  it  appeared  that  he  had  on  the  8th  of  May, 
(after  the  cross-examination),  taken  out  the  usual  summons 
for  production  of  documents ;  but  that  he  found  that  he  could 
not  get  inspection  of  such  documents  in  time  for  the  motion  ; 
and  that  he  had  therefore  wiitten  a  letter  to  Mr.  Robinson, 
to  which  he  had  received  a  reply,  which  he  produced. 

He  then  stated,  that  he  disbelieved  the  representations 
made  by  the  Lakes  as  to  the  assignment  of  the  premises 
to  James  Lake  ;  and  that  he  therefore  called  upon  one  Mr. 
Hyde,  fit)m  whom  Ja/mes  Lake  had  sworn  that  he  had 
borrowed  jP200  towards  paying  for  this  assignment^  and 
that  Hyde  had,  untruly  as  he  believed,  corroborated  Lake's 
story  ;  and  that  he  then  saw  a  Mr.  Crau^ord  and  other  per- 
sons^  in  consequence  or  whose  representations  he  was  con- 
firmed in  his  disbelief  in  the  existence  of  any  bona  fide 
transfer  of  the  premises  or  business. 

The  affidavit  was  of  considerable  length,  and  described  the 
various  steps  taken  by  the  deponent  with  much  minute 
detidl. 

Mr.  Daniel,  Q.  C,  and  Mr.  Bagshawe,  for  the  Plaintiffii,  Aryumeni. 
now-  moved  for  an  injunction  to  restrain  the  Lakes  from 
opening  the  said  premises  as  an  eating  house,  aud  from 
carrying  od  in  any  other  premises  within  one  mile  from 
Na  13  Gracechurch  Street,  any  business  of  an  eating- 
house  keeper,  established  or  the  capital  whereof  should  be 
found  by  Oeorge  Lake,  or  wherein  or  in  any  matter  or  thing 
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18^  idating  to  which  the  said  George  Lake  was  or  diould  be 
engaged  either  alone  or  with  or  for  James  Lake;  and  also 
for  an  injunction  against  Oeorge  Lake  in  the  terms  of  the 
coTenant  When  the  motion  was  first  mentioned,  it  was 
proposed  that  -it  should  stand  over  for  production  of  the 
documents  required,  on  the  undertaking  of  the  Defendants 
not  to  open  the  house  in  the  interim  ;  but  the  Defendants 
refused  to  give  any  undertaking,  and  it  therefore  became 
necessary  to  bring  on  the  motion. 

The  admission  of  the  affidavit  of  Van  Sandau  before- 
mentioned  was  opposed,  on  the  ground  that  it  was  mere 
hearsay  from  persons  who  might  have  been  subpoenaed  to 
give  their  evidence  directly. 

[The  Yice-Chancellor. — I  have  always  understood  the 
rule  to  be  this — Evidence  of  belief  is,  at  the  Hearing  of  the 
cause,  of  no  value  whatever ;  but  on  an  interlocutory  appli- 
cation it  is  always  admitted  as  putting  the  other  side  to 
answer  it,  and  if  not  expressly  denied  is  to  be  assumed,  for 
the  purposes  of  the  application,  to  be  in  accordance  with  tbe 
facta] 

Mr.  Oiffard,  Q.  C,  and  Mr.  Napier  Higffins,  for  James 
Lake, — We  are  no  party  to  the  covenant,  and  no  relief  can 
be  had  against  us.  The  allegations  made  against  us  are  all 
disproved.  The  only  question  is,  whether  George  Lake's 
interest  as  mortgagee  of  these  premises  is  sufficient  to  make 
the  carrying  on  of  the  business  by  us  an  infringement  of  the 
coveuant ;  but  that  cannot  be  so,  as  the  very  same  covenant 
is  contained  in  HilVs  assignment  to  the  Plaintiffs,  and  yet 
Hill  was  permitted  to  remain  as  mortgagee  of  the  premises. 
There  is  therefore  no  breach  of  covenant  proved,  and  no 
case  for  injunction. 

Mr.  Rudall  (Sir  Hugh  Cairns^  Q.  C,  with  him)  for 
the  Defendant  George  Lake,  proposed  to  give  in  evidence 


CASES  IN  CHANCERY. 


119 


the  agreement  of  December,  1856,  between  Hill  and  Oeorge 
Lake,  and  the  assignment  from  Oeorge  Lake  to  James  Lake; 
and  for  that  purpose  to  call  the  attesting  witnesses  and 
prove  the  docaments  viva  voce  as  at  the  Hearing  of  the  causa 

[The  Vice.  Chancbllob.— You  have  yourself  forced  on 
this  motion  bj  refusing  the  imdertaking ;  and  that  being 
so,  you  cannot  complain  that  you  are  unprepared.  The 
rule  as  to  motions  is,  that  no  new  evidence  can  be  ofiered 
after  the  motion  is  opened ;  and  I  cannot  therefore  admit 
these  docimients  now.] 

Mr.  EtidaU. — At  any  rate,  the  Defendants  have  sworn 
to  the  hd  of  a  complete  bond  fide  assignment^  and  we 
tender  the  deeds  themselves  as  evidence  in  corroboration  of 
the  affidavits.  But,  moreover,  the  recitals  in  the  deed,  as 
they  appear  on  the  face  of  the  Bill,  show  that  what  was 
intended  was  that  LaJce  might  if  he  pleased  open  such 
a  house  as  this,  on  paying  £1500  for  the  privilege;  and 
that  sum  having  been  tendered  before  motion,  the  motion 
ought  to  be  refused. 

Mr.  £.  K.  Karelake,  for  the  Defendant  Hill,  tcok  no 
part  in  the  argument 

A  reply  was  not  heard. 


1868. 


Argument. 


Vicb-Chaitcellob  Sir  W.  Page  Wood  :— 

1  think  an  injunction  must  issue,  to  restrain  Oeorge  Lake 
till  the  Hearing  or  further  order  in  the  words  of  the  covenant ; 
and  to  restrain  James  Lake  in  similar  terms  from  carrying 
on  such  business  as  partner  of  Oeorge  Lake  or  otherwise  on 
his  behalf  so  long  as  Oeorge  Lake  has  any  interest  in  the 
profits  of  such  business.  I  do  not  feel  myself  at  liberty 
to  restrain  James  Lake,  if  he  has  bond  fide  purchased  thi . 
business  for  himself. 
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1868^  I  wish  to  say  o^e  word  with  regard  to  Mr.  Van  Sa/nr 

dau^a  affidavit  This  Court  is  constantly  in  the  habit^ 
on  interlocutory  applications,  of  allowing  statements  as  to 
belief; — of  course,  at  the  Hearing  of  the  cause,  evidence 
of  hearsay  would  be  inadmissible,  and  evidence  simply  of 
belief  would  be  in  general  perfectly  valueless: — but  on 
interlocutory  applications  the  practice  is  for  one  side  to 
swear  to  their  belief,  and  then  their  opponents  are  put 
to  answering  the  affidavits;  in  such  a  case  the  facts  so 
sworn  to  are  not  proved,  but,  if  not  denied  by  the  other 
side,  are  assumed  to  be  true  for  the  purposes  of  that 
application. 

Then  the  23rd  General  Order  of  the  5th  of  February, 
1861^  requires  every  affidavit  to  show  on  the  &oe  of  it 
the  means  of  knowledge  of  the  deponent,  (of  course  this 
does  not  alter  the  rule  of  the  Court  as  to  admissibility 
of  evidence). 

Then,  putting  these  two  things  together,  when  a  state- 
ment is  made  merely  on  belief,  it  seems  to  be  proper  to  state 
the  grounds  of  the  deponent's  belief,  so  as  to  show  that 
he  has  some  reasonable  and  probable  cause  for  making 
the  statement,  and  that  he  has  not  sworn  merely  to  raise 
an  issue ;  and  the  hearsay  evidence  in  question  in  this 
case  seems  properly  introduced  as  a  ground  of  belief, 
though  not  in  itself  evidence  of  any  fact. 

I  think  this  particular  affidavit  might  have  been  a  great 
deal  better  framed.  It  is  very  loose  and  unnecessarily 
prolix,  and  Mr.  Van  Sandau  in  some  parts  takes  it  upon 
him  to  swear  to  what  is  the  practice  of  this  Court ;  but 
the  main  facts  appear  to  stand  thus: — 

Oeorge  Lake  sold  to  Hill  a  very  valuable  business^ 
carried  on  in  two  different  houses,  one  in  Oracechurch 
Street  the  other  in  Cheapside;  and  on  the  occasion  of  the 
sale  he  entered  into  the  covenant  in  question,  which  was 
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clearly  intended  to  include  both  houses,  which  are  within  1868. 
one  mile  of  one  another.  George  Lake  appears  to  have 
mistaken  the  effect  of  the  covenant ;  and  upon  the  recitals 
of  the  deeds  there  certainly  is  some  ground  for  saying  that 
the  parties  were  looking  to  something  other  than  an  abso- 
lute covenant ;  it  might  well  be  that  George  Lake  believed 
that  he  could  escape  from  the  force  of  this  covenant  by 
paying  £1500 ;  but  that  is  not  so :  and  I  do  not  think  that 
I  can  on  this  Bill  control  the  covenant  by  any  presumption 
arising  out  of  the  recital,  at  least  so  far  as  that  recital 
appears  in  the  Bill — (I  have  already  given  my  reason  for 
refusing  further  evidence  as  to  this) — and  I  think  I  give 
this  gentleman  the  fullest  advantage  to  which  he  is  entitled, 
when  I  say  that  I  quite  believe  that  he  was  acting  bon& 
fide  when  he  bought  his  present  house  and  tendered  the 
JPISOO  to  the  Plaintiffi  and  HiU.  He  paid  large  sums  of 
money  on  the  faith  of  his  being  able  in  this  manner  to  get 
rid  of  the  covenant ;  and  HiU  was  willing  to  accept  the 
£1500^  or  his  share  of  it^  and  let  him  go  on ;  but  the  Plain- 
ti£EB  refused  the  tender,  and  determined  to  stand  upon  the 
covenant.  He  then  took  a  course,  which,  if  bon&  fide  com- 
pleted before  Bill  filed,  would  have  entitled  him  to 
say,  "  The  case  is  very  different  firom  that  raised  by  the 
Bill ;  I  am  doing  nothing,  and  have  no  power  to  hinder  the 
act  you  complain  of."  That  would  have  been  the  case  if 
the  transfer  had  been  bon&  fide  concluded  before  Bill  filed ; 
but  upon  the  £bm^  it  appears  that  he  had  not  really  parted 
with  his  interest  until  after  the  institution  of  the  suit,  and 
this  would  in  itself  entitle  the  Plainti&  to  an  injunction. 
It  appears  that  no  instrument  which  would  have  the  effect 
of  depriving  George  Lake  of  his  interest  in  this  business 
was  executed  till  four  days  after  the  filing  of  the  Bill 
Then,  has  the  right  of  the  Plaintiflb  to  insist  upon  an 
injunction  been  displaced  by  anything  that  has  occurred 
since  the  filing  of  the  Bill  ?  I  think  not.  I  should  not 
have  parted  with  this  case  without  much  further  inquiry, 
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^^  even  on  the  supposition  that  it  entirely  rested  on  the 
evidence  of  Oeorge  Lake  and  his  assignee.  Oearge  Lake 
says : — **  I  have  a  young  family,  and  I  must  do  my  best 
Ju^ment  ^^'  them."  How  does  he  do  that  by  buying  a  house  and  sell- 
ing it  again  immediately  afterwards  ?  He  clearly  in  the 
first  place  wants  the  business  for  himself;  then,  finding  that 
he  cannot  carry  out  that  intention,  he  goes  to  James  Lake, 
who  has  no  capital,  and  no  means  of  paying  any  mon^ 
except  out  of  the  profits  of  the  business.  Then  his 
solicitor  writes  a  letter,  in  which  he  says  that  Oearge 
Lake  has  no  interest  in  the  concern;  whereas  in  truth 
nothing  which  could  affect  his  interest  had  then  been 
done,  and  nothmg  was  done  imtil  the  parties  were  put 
under  the  pressure  of  this  suit  Then^  ag&in,  they  refused 
to  produce  this  deed  of  assignment  when  it  was  asked  for ; 
and  though  they  now  endeavour  to  use  that  deed  for  their 
own  purposes,  I  have  been  obliged  to  hold  it  inadmissible. 
In  this  state  of  things  the  Plaintiffs  offered  to  allow  the 
motion  to  stand  over  on  the  ordinary  undertaking ;  but  the 
Defendants,  no  doubt  imder  proper  advice,  refused  to  give 
any  undertaking,  and  therefore  the  motion  was  forced  on, 
and  I  am  obliged  to  dispose  of  the  question.  The  refusal 
of  such  an  undertaking  always  gives  rise  to  grave  sus- 
picion in  my  mind;  for  the  undertaking  prejudices 
nothing,  and  I  can  see  no  ground  for  such  refusal,  unless 
there  be  something  behindhand.  I  have  the  strongest  pos- 
sible suspicion  that  there  never  has  been  any  such  total 
assignment  as  is  necessary  to  support  the  case  o(  James 
Lake.  Can  be  have  paid  ^2000  merely  for  the  goodwill 
of  the  Anchor  t  I  do  not  think  that  Oeorge  Lake  has 
parted  with  this  property  without  retaining  some  hold  on 
the  profits.  I  must,  therefore,  grant  the  injunction,  but  it 
must  be  in  the  limited  form  which  I  have  pointed  out.  It  will 
have  the  disadvantage  of  raising  the  whole  question  at 
issue  in  the  cause  on  motion  for  committal ;  but  that 
cannot  be  avoided  :  it  will  be  for  James  Lake  to  see  that 
he  keeps  within  the  terms  of  the  injunction. 
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1868. 

SMITH  v.  LEVEAUX.  ju^t^U 

T  Account. 

HIS  was  a  Bill  for  an  account     The  Defendants  were  The  rule  that 
wine-merchants,  who  carried  on  business  at  Liverpool  for  aocoant  win 
-The  HungariomYmejaxd  Company,"  under  the  name  of  °°uof  anient 
"  Leveaux  &  Co."  •«?i°?^  ^'» 

'  prmcipal  ex- 

cept in  cases  of 

The  Defendants,  being  desirous  of  introducing  Hvmgarian  °^utu<^ 

wines  and  spirits  into  the  wine  trade  in  England^  made  an  great  compUca- 

mrrangement  with  the  Plaintiff  to  travel  for  them  over  extend  to  a 

a  considerable  district  in  EnglcmdL     This  arrangement  ^^  havrbeen 

was  stated   in   the   Bill   to  be   on  the  terms  that  the  receipts  by  the 

principal,  of 

naintiff  should  receive  a  commission  of  7^   per    cent  the  particniars 
upoa  all  orders  obtained  by  him  through  his  connection  TgenTis  i^no- 
(aad  executed  bj  the  Defendants)  for  the  wines  and  spirits  ^^^*  on  which 

\  ^  ^  jr  a  commission 

■old   by  them  to  any  of  the  Plaintiff's  connections  or  is  payable  to 
through  his  introducti(Hi.  Semble  a 

Plaintiff  will 

It  appeared  firom  the  evidence,  however,  that  this  state-  brXweYto^ 
ment  was  not  quite  accurate,  and  that  the  original  propo-  obtain  a  higher 

,  w  A      4        commission 

flition  on  the  part  of  the  Plaintiff  had  been  that  he  was  to  than  he  has 
receive  10  per  cent;  but  that  on  the  14th  of  January,  biu^even where 
1860,  the  Defendant  ^d^yarc^  Leveaux  had  written  him  leave  to  amend 

for  the  purpose 

a  letter,  in  which    he    explained   that   they  could   not  of  claiming  the 
pay  so   heavy  a   commission,  and    offered   him  7^  per  mfgsfon^ha^ 
cent     It  further  appeared,  that  in  an  account  which  the  ^^^  refused. 
Plaintiff  had  sent  in  in  the  month  of  July,  1860,   but 
which  the  Defendants  declared  they  had  never  seen,  the 
Plaintiff  had  charged  commission  at   the  rate  of  10  per 
cent   up  to   Ist  January,  1860,  and  at  the  rate  of  7^ 
per  cent,  for  the  rest  of  the  time,  and  it  appeared  by  such 
accoimt  that  the  sum  of  £227  :  5  :  10  was  then  due  to  the 
Pkuntiff  for  commission  calculated  as  aforesaid.     In  the 
said  letter  were  also  inclosed  two  bills  of  exchange  for  accep- 
tance by  the  Defendants,  in  liquidation  of  the  said  amount. 
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1868.  In  reply  to  the  last-mentioned  letter,  the   Defendant 

Smith        Edward  Leveaux  wrote  to  the  Plaintiff  a  letter   which 
2^]g^^^^      formed  the  basis  of  the  contract  in  question  in  the  suit 
Such  letter  was  (so  far  as  material)  as  follows  : — 


Statem§tU. 


"  Oariaw,  July  23/ 1860. 

"  Dear  Sir, — In  reply  to  yours  of  the  19th  July,  which 
"  has  been  forwarded  to  me  here,  I  beg  to  say  I  cannot 
'*  arrange  for  the  acceptance  of  the  bills  there  named,  as 
"  drawn  at  three  and  four  months,  until  I  know  the  state 
"  of  your  commission  balance  due,  as  I  fancy  when  the 
*'  goods  are  allowed  for  that  are  marked  down  as  arranged 
**  by  yourself  to  your  account  the  balance  will  be  very 
"  much  less  than  the  sum  named  in  your  favour  as  above/ 
"  as  there  have  been  several  coimtermanded  and  orders 
"  refused  that  I  think  you  do  not  include  in  your  state- 
"  ment.  However,  on  my  return,  this  will  be  quickly 
"  adjusted.  As  regards  the  towns  lately  traced  out  for 
"your  canvass,  I  beg  to  say,  in  submitting  that  list  of 
"  places  easily  worked  from  London,  I  quite  thought  that 
"  it  would  be  the  ground  most  likely  to  suit  your  views  of 
"  a  head-quarters  in  town  ;  and  if  I  remember  correctly, 
''  there  were  several  large  places  that  were  amongst  those 
"  towns  marked  before  by  yourself  for  our  joint  businessi 
"  and  several  that  had  been  already  worked,  such  as  Bvr- 
''  mingham,  Leamington,  Cheltenham,  Oloucester,  and 
•'  Brighton;  and  I  again  say  that  I  have  no  doubt,  if  you 
"  carry  out  your  London  plan  of  head-quarters,  that  district 
"  will  be  the  most  valuable  for  you  to  work. 

"  Now,  as  regards  the  commission,  I  am  most  anxious 
"  that  it  should  be  as  remunerative  as  possible  with  the 
"  successful  working  out  of  the  business.  To  keep  at  our 
"  present  prices  in  brandy,  port,  sherry,  &a,  I  find  it  will 
"  not  suit  to  allow  a  higher  commission  than  the  following; 
'<  and  particularly  as  I  have  had  to  give  up  a  highly  pro- 
''  fitSable  portion  of  our  business^  so  that  I  might  have  time 
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^  to  travel  entirely  in  the  HuTigwrian  wine  trade.  On  all 
"business  done  by  yourself^  either  in  London  or  your 
^  district,  7^  per  cent,  where  our  full  prices  and  ship- 
"  ping  arrangements  are  adhered  to,  and,  of  course, 
"only  on  good  debts,  and  an  allowance  of  3^  per 
"  cent  on  all  orders  received  from  your  friends  first  in- 
*trodaoed  by  you,  so  long  as  you  continue  to  exert 
**  yourself  in  the  working  out  of  the  business,  and  are 
**  engaged  in  the  selling  of  our  Ifungcman  wines  and 
"spirits;  but  of  course  we  could  not  bind  ourselves  in 
"  perpetuity  to  such  an  allowance,  as  you  might  cease  to 
represent  these  interests,  and  then,  of  course^  the  allow- 
''  anoe  would  cease  at  the  same  tima  Such  a  contingency 
^  I  hope,  however,  is  not  likely  to  occur.^ 

In  reply  to  the  last-mentioned  letter,  the  Plaintiff  on 
the  1st  of  Axigust^  1860,  wrote  to  the  Defendants  assenting 
to  the  terms  as  to  commission  contained  in  such  letter ; 
and  on  the  Srd  of  the  same  month  he  again  sent  them  two 
bills  for  acceptance  for  jPllS:12:ll  each,  making  to- 
gether the  said  sum  of  £ii7 :  5  :  10 ;  one  of  which  bills  was 
afterwards  accepted  by  the  Defendants,  and  paid. 

The  Bill  then  stated  that  the  Plaintiff,  not  being  satisfied 
with  the  extent  of  the  districts  to  which  his  agency  for  the 
Defendants  had  been  limited,  required  that  the  same  should 
be  extended ;  and  on  that  being  refused,  wrote  and  sent  to 
the  Defendants  a  letter  dated  27th  August^  I860,  declining 
their  agency  as  from  that  day ;  that  thereupon  the  Defen- 
dant Edward  Leveaux  had  an  interview  with  him  at 
HuU,  as  the  result  whereof  it  was  agreed  that  the  Plaintiff 
should  continue  his  agency,  and  that  upon  all  orders  for 
wines  and  spirits  obtained  by  the  Plaintiff  within  bis  dis- 
trict which  were  executed  by  the  Defendants,  the  Plaintiff 
should  receive  a  commission  of  7^  per  cent.,  and  that  he 
should  continue  to  receive  3  J  per  cent,  commission  upon 
other  orders  from  his  connection  not  within  such  district. 
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The  answer  sabsiantially  admitted  the  truth  of  these 
statements,  save  that  the  Defendants  asserted  that^  in  ac- 
cepting the  bill  of  exchange  in  question,  they  did  not  in- 
tend to  admit  the  accuracy  of  the  Plaintiff's  demand,  but 
that  such  bill  ¥ras  merely  accepted  as  a  fisivour  to  the 
Plainti£^  and  by  way  of  payment  on  account;  and  that 
what  had  been  really  agreed  to  at  the  Hull  meeting  was, 
that  the  Plaintiff  was  to  have  a  district  of  seventy  towns, 
chiefly  round  London,  and  was  to  receive  7i  per  cent 
upon  the  invoice  prices  of  all  orders  taken  there  by  him 
per8(»ially,  but  not  any  commission  upon  orders  not  tak«i  by 
him  personally,  nor  upon  orders  out  of  his  district,  although 
sent  by  persons  originally  introduced  by  him ;  and  that  in 
other  respects  the  terms  were  to  be  the  same  as  those  g£  the 
original  agreement,  as  modified  by  the  said  letter  of  the  23rd 
July,  1860;  and,  ''save  as  aforesaid,"  they  traversed  the 
Plaintiff's  account  of  the  agreement  come  to  at  that  meeting. 

Further  disputes  having  arisen,  the  Plaintifi^  in  the 
month  of  September,  1861,  ceased  to  travel  for  the  Defen- 
dants ;  and  on  the  l^th  of  January,  1862,  filed  this  Bill  for 
an  account  and  payment  of  what  was  due  to  him  fix>m  the 

Defendants. 

The  Answer  contained  the  following  charge :  ''  We  sub- 
mit that  this  Bill  should  not  haVe  been  filed,  and  that  the 
Plaintiff's  remedy,  if  any,  is  by  action  at  law/' 

The  evidence  waa  very  voluminous,  consisting  in  great 
part  of  the  correspondence  between  the  parties,  besides 
which  the  Plaintiff  had  been  examined  upon  a  concise 
statement,  and  all  the  parties  had  been  cross-examined,  but 
nothing  material  was  elicited,  save  as  above  stated. 


Argument.  Mr.  WiUcock,  Q.C.,  and  Mr.  Roooburgh,  for  the  Plaintiff : — 

Upon  the  £ftct8  of  this  case  it  is  clear  that  the  Plaintiff 


Argument. 
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is  entitled  to  an  acconDt ;  and  the  only  question  is  as  to  its         1888. 

fonn  and  extent.     The  acceptance  and  payment  of  the  bill 

for  £113  :  12  : 1 1  shows  that  the  account  sent  in  in  August, 

I860,  was  treated  as  a  settled  account,  for  no  one  ever 

heard  of  a  bill  for  an  odd  sum  of  money  being  drawn  on 

ftoooontb 

If  thai  account  is  to  be  opened,  then  we  are  entitled  to 
bave  our  commission  calculated  at  10  per  cent  for  the  year 
1859,  and  at  7^  per  cent,  for  the  rest  of  the  time  during 
which  the  agency  lasted.  Finally^  we  are  entitled  to  3^ 
per  cent,  on  all  orders  received  from  persons  whom  we  in* 
trodacedj  and  to  an  account  of  these  orders :  this  account 
could  not  have  been  had  at  law. 

Mr.  JesseU  for  the  Defendants : — 

Unless  your  Honour  is  prepared  to  reverse  everything 
that  has  been  done,  you  cannot  sustain  this  Bill. 

There  are  but  three  cases  in  which  a  Bill  will  lie  for  an 
account  of  this  nature : 

1.  By  principal  against  agent,  on  acooimt  of  the  trust 
leposed  in  him ; 

2.  Where  there  are  cross  accounts,  each  party  having 
both  received  and  paid  moneys  on  account  of  the  other ; 

3.  In  exceptional  cases  of  great  complexity,  like  that  of 
The  Taff  Vale  Company  v.  Nixon  (a). 

No  other  case  has  been  recognised. 

It  is  not  sufficient  that  there  should  be  entries  on  both 
rides  rf  the  account :  PadwicA  v.  Hurat  (b)  ;  nor  even  that 
the  Bill  should  charge  great  complication  in  the  accounts,  if 
it  appears  that  there  is  (as  here)  but  one  accounting  party : 
Padwici  v.  Stamley  (c),  where  Vice-Chancellor  Turner 
allowed  a  general  demurrer  to  such  a  Bill  in  spite  of  a 
charge  much  stronger  than  anything  which  appears  here. 

(a)  1  H.  L.  Cas.  111.        (>)  18  Beav.  575.        (c)  9 Hare,  628. 
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1868.  [He  also  referred  to  PhiUips  v.  Phillips  (a),  Dinwiddle 

Smith        V.  Bailey  (6),  North  Eastern  Railway  Company  v.  Mar- 
LktLux.      ^^^  W»  ^^«y  V-  ^^^  W>  -Piu^er  V.  Taylor  (4] 

Argument.  j^  ^  immaterial  that  we  have  to  account  for  the  3^  per 
cent,  received  on  orders  from  the  Plaintiff's  introduction  (if 
indeed  on  the  true  coostruction  of  the  agreement  we  have 
to  do  so),  as  at  most  that  could  only  entitle  the  Plaintiff  to 
file  a  bill  of  discovery,  or  exhibit  interrogatories  for  our 
examination  in  an  action  for  not  accounting ;  it  cannot  give 
this  Court  a  jurisdiction,  which  it  had  not  otherwise,  to  en- 
tertain such  a  Bill 

On  the  £Etcts  we  dispute : — 

1st  That  the  Plaintiff  ever  was  entitled  to  10  per 
cent.; 

Sndly.  The  times  at  which  the  3^  per  cent,  oommissioii 
was  to  begin  and  end  ; 

Srdly.  The  persons  in  respect  of  whose  orders  it  was  to 
be  paid. 

[The  Yice-Chakcellob. — ^I  do  not  see  how  the  Plaintiff 
can  possibly  get  10  per  cent.,  when  his  Bill  expressly  eays 
the  agreement  was  for  7i  only.] 

Mr.  WiUcock,  Q.C.,  in  reply. — The  Bill  is  in  error  on  that 
point;  it  was  prepared  from  the  instructions  given  by  a 
clerk  in  the  Plaintiff's  absence,  and  the  error  was  not  dis- 
covered till  the  answer  to  the  concise  statement  bad  been 
filed ;  leave  to  amend  was  then  applied  for,  but  refused  as 
coming  too  late.  On  the  evidence  the  matter  of  fact  is 
clear,  and  the  letter  of  l^th  January,  1860,  which  seems  at 
first  sight  to  controvert  it,  is  mere  argimient,  and  virtually 
admits  it 

(a)  9  Hare  471 .  (c)  2  Phil.  759. 

(b)  6  Ves.  136.  (^0  2  H.  L.  Cm.  28. 

(e)  8  Dr.  182. 
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Yice-Chancellob  Sir  W.  Page  Wood  :—  1868. 


I  do  not  think  that  under  the  circumstances  I  can 
assume  that  there  was  a  concluded  agreement  to  pay 
this  10  per  cent,  commission;  the  Bill  only  says  7i  Judgment. 
per  cent.;  and  I  must  take  it  that  the  Bill  was  filed 
after  deliberation  and  with  full  knowledge  on  the 
Plaintiffs  part  of  a  circumstance  which  must  have  been 
present  to  his  mind.  I  think  I  am  going  a  great  way  in 
his  iavour  when  I  allow  him  an  inquiry  about  this  10 
per  cent. :  not  only  he  does  not  claim  it  by  his  Bill,  but 
on  the  construction  of  the  letter  of  14th  January,  I860, 
which  has  been  relied  on,  my  impression  would  be^ 
that  they  had  originally  agreed  to'  7^  per  cent,  but  that 
afterwards,  on  pressure  by  the  Plaintiff,  they  had  consented 
to  raise  it  to  10  per  cent.  The  Bill  is  silent  as  to  this, 
and  the  Defendant  says  in  effect^  "I  gave  way  to  your 
pressure,  but  I  cannot  go  on  with  the  new  arrangement ;" 
and  a  question  may  arise  whether  tbe  Plaintiff  has  not 
acquiesced  in  that  view,  and  consented  to  take  7^  per 
cent  ab  initia 

[His  Honour  then  discussed  the  evidence,  on  which  he 
determined,  that  an  inquiry  should  be  directed,  whether, 
anterior  to  the  year  1860,  there  had  been  any  agreement 
that  the  commission  should  be  10  per  cent.,  and  if  so, 
whether  that  agreement  had  been  in  any  and  what  manner 
waived.] 

I  am  anxious  to  give  my  reason  for  not  acceding  to  Mr. 
Jesaefa  view  on  the  question  of  law:  I  should  be  most 
unwilling  to  do  anything  which  would  have  the  appearance 
or  effect  of  throwing  any  doubt  upon  the  decisions  in 
Dinwiddie  v.  Bailey  or  Phillips  v.  PhiUipay  that  where 
the  receipts  and  payments  are  wholly  on  one  side,  this 
Court  will  not  take  the  account  at  the  suit  of  an  agent : 
but  this  is  a  very  different  case  from  that ;  the  Defendants 
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have  agreed  that  for  everything  they  sold  to  any  person  on 
the  Plaintiffs  introduction,  not  on  his  order,  they  would 
pay  him  3^  per  cent. ;  the  Plaintiff  cannot  possibly  know 
anything  about  those  orders,  and  therefore  the  Defendants 
must  account  for  that  commission,  and  for  that  purpose 
they  are  properly  brought  here  ;  but  for  that,  I  should  have 
been  of  opinion  that  there  was  no  case  sufficient  to  sustain 
the  Bill. 

Direct  an  account  of  what  is  due  to  the  Plaintiff  for 
commission  on  all  orders  for  wines  and  brandies  obtained 
by  him  or  through  his  introduction,  leaving  the  account 
open,  and  not  treating  the  account  sent  in  July,  1860,  as  a 
settled  account ;  then  direct  the  inquiry  before  mentioned, 
and  an  inquiry  what  the  Plaintiff's  district  was ;  and  reserve 
further  consideration  and  costs. 


MAUNSELL  v,  MIDLAND  GREAT  WESTERN  (IRE- 
LAND) RAILWAY  COMPANY. 

A  HIS  was  a  Bill  by  certain  shareholders  in  the  Midland 
Great  Western  {Ireland)  Railway  Company,  on  behalf  of 
themselves  and  all  other  the  shareholders  in  the  Company, 
against  the    Company   and  the  directors  thereof  (other 
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Where  an 
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Companies 

nnder  their 

common  teals 

contains  clauses  which  are  beyond  the  powers  of  the  directors  of  one  of  the  Companies,  and 

daoFes  for  referring  to  arbitration  all  disputes  arising  under  the  agreement,  this  Court  will, 

at  the  suit  of  a  shareholder  of  that  Companj,  restrain  both  Companies  from  prooeeding  to 

arbitration  in  respect  of  alleged  breaches  of  those  clauses. 

But  no  such  injunction  will  be  granted  at  the  suit  of  a  shareholder  of  the  other  Compaoy, 
on  the  ground  that  the  stipulations  of  any  such  clause  are  beyond  the  powers  of  the  directors 
of  the  Company  in  which  the  Plaintiff  is  not  a  shareholder. 

An  agreement  by  a  Railway  Company  to  contribute  towards  the  parllaroontary  deposit 
required  for  bills  promoted  by  another  Company  is  ultra  vires. 

So  also  is  an  agreement  to  take  shares  in  future  extensions  of  another  Company. 

So  also  an  agreement  to  make  traffic  regulations  applicable  to  future  extensions. 

But  no  such  agreement  is  ultra  vires  if  its  validity  is  expressly  made  to  depend  on  the 
sanction  of  Parliament. 
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than  the  Plaintiff  Maunsdt)  and  the  Great  Northeim  and 
Western  (Ireland)  Railway  Company,  praying  for  an 
injunction  to  restrain  the  Defendants  from  acting  on  the 
agreement  mentioned  in  the  Bill,  so  far  as  regarded  the 
clauses  therein  specified,  and  in  particular  from  proceeding 
with  the  reference  hereinafter  mentioned,  and  from  in  any 
other  way  proceeding  upon  or  acting  under  the  notice  of 
the  ISth  January,  1863,  hereinafter  set  forth. 

The  material  circumstances  were  as  follows : — 

The  Midland  Great  Western  (Ireland)  Railway  Com- 
pany (hereinafter  called  the  Midland  Company)  were 
incorporated  by  Act  of  Parliament  in  1845,  for  the  purpose 
of  making  a  railway,  which,  on  the  Ist  August,  1859, 
extended  from  Dublvn  through  Athlone  to  Galway. 

The  Plaintifis  were  shareholders  in  this  Company,  hold- 
ing shares  to  the  value  of  «e37,000,  or  thereabouts. 

The  Cheai,  Ifortliem  and  Western  (Ireland)  Railway 
Company  (hereinafter  called  the  North  Western  Company) 
were  incorporated  by  Act  of  Parliament  in  1857,  for  the 
purpose  of  making  a  railway  commencing  by  a  junction 
with  the  MidlarA  Railway  at  Athlone,  and  terminating  at 
Roscom/mony  and  another  railway  thence  to  Castlereagh, 
to  be  called  "  The  Great  Northern  and  Western  (Ireland) 
Railway." 

Other  Acts  of  Parliament  were  subsequently  passed, 
empowering  the  said  North  Westei^n  Company  to  make 
other  railways  in  extension  of  and  in  connection  with  the 
said  North  Western  Company.  One  of  these  Acts  was 
passed  in  1858,  and  authorised  certain  deviations ;  another 
was  passed  in  1859,  and  authorised  an  extension  of  the 
ra'dway  to  Castlebar  ;  another  in  1860,  authorising  certain 
deviations;  another  in  1861,  authorising  an  extension  to 
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Westport;  and  finally,  another  in  1862,  authorising  an 
extension  to  Ballina.  The  Acts  of  1859,  1861,  and  1862 
are  hereinafter  referred  to  as  the  CasUebar,  Westport,  and 
Ballina  Extension  Acts,  respectively. 

By  the  46th  section  of  the  Act  of  1857,  it  is  enacted, 
that  it  should  be  lawful  for  the  North  Western  Company 
and  the  Midland  Company  from  time  to  time  to  enter  into 
and  make  such  contracts  and  agreements  as  should  be  deem- 
ed expedient  by  and  between  the  said  Companies,  for  and 
with  reference  to  the  working  of  the  trafl&c  upon  the  railway 
by  that  Act  authorised,  or  any  part  thereof,  with  the  engines 
and  carriages  of  the  Midland  Company,  and  for  the  inter- 
change and  forwarding  of  traffic  passing  to  and  from  the 
railway  of  the  Companies,  or  either  of  them,  from  or  to  the 
railway  of  the  other  of  them  ;  and  also  with  reference  to 
the  rates,  tolls,  or  charges  to  be  charged  by  or  between  the 
said  Companies  for  or  in  respect  of  any  traffic,  and  the 
division  and  apportionment  between  the  said  Companies  of 
such  rates,  tolls,  and  charges ;  and  such  contracts  and  agree- 
ments from  time  to  time  to  alter  and  vary  as  occasion 
might  require ;  and  also,  for  all  or  any  of  the  purposes 
aforesaid,  to  make  and  execute  all  such  deeds,  contracts^ 
instrumeuts,  and  assurances  as  might  be  deemed  requisite 
or  expedient  for  giving  to  the  matters  and  premises  afore- 
said full  effect 

Ajid  by  section  47  it  was  enacted,  that,  during  the  con- 
tinuance of  any  such  traffic  arrangements,  the  railways  of 
the  two  Companies  should,  for  the  purpose  of  calculating  the 
tolls  payable  thereon,  be  deemed  one  continuous  line  of 
railway. 

And  by  section  48  it  was  enacted,  that  no  such  agree- 
ment as  aforesaid  should  be  for  more  than  ten  years,  and  no 
such  agreement  should  have  any  operation  until  the  same 
should  have  been  approved  of  by  the  Board  of  Trade  ;  and 
that  no  such  agreement  should  in  any  manner  alter,  affect, 


CASES  IN  CHANCERY. 


133 


increase,  or  diminish  any  of  the  rates,  tolls,  or  charges 
which  the  said  Companies  shonld  for  the  time  being  be 
respectively  authorised  and  entitled  to  demand  and  receive 
from  any  person  or  any  other  Company ;  and  that  all  other 
persons  and  Companies  should,  notwithstanding  any  such 
agreement,  be  entitled  to  the  use  and  benefit  of  the  rail- 
ways to  which  the  said  agreement  might  relate,  upon  the 
same  terms  and  conditions,  and  on  payment  of  the  same 
tolls,  rates,  and  charges  as  they  would  have  been  in  case 
no  such  agreement  had  been  entered  into ;  and  it  was 
thereby  provided  that  the  Board  of  Trade  should  not 
approve  any  such  agreement  without  being  satisfied  that 
the  same  had  been  duly  assented  to  by  shareholders  of  the 
Companies  respectively  in  special  meetings  assembled  for 
thai  purpose,  and  holding  at  least  three-fifths  of  the  paid- 
up  capital  of  the  Companies  represented  at  such  meetings 
respectively,  personally  or  by  proxy,  such  shareholders 
bemg  qualified  to  vote  thereat  in  right  of  such  capital 

And  section  49  provided  for  the  renewal  of  the  said 
agreement  in  such  manner  as  therein  mentioned. 

By  the  13th  and  certain  following  clauses  of  the  North 
Western  Railway  Act  of  1858  the  JtficZtenrf  Company  were 
aathorised  to  become  shareholders  in  the  North  Western 
Company  to  any  extent  not  exceeding  ,£80,000  (being  one- 
third  of  the  then  authorised  capital  of  the  North  Western 
Company),  and  to  appoint  one-third  of  the  directors  of  the 
hist-mentioned  Company. 

And  by  the  21st  clause  of  this  Act  it  was  enacted,  that 
the  agreements  sanctioned  by  clause  46  of  the  Act  of  1857 
might  comprise  (amongst  other  things) : — 

The  user  and  working  by  the  Midland  Company  of  all 
or  any  part  of  the  railways  of  the  NoHh  Western  Company, 
and  the  works  and  conveniences  belonging  thereto. 

The  conveyance  by  the  Midland  Company  of  all  or  any 
part  of  the  traffic  upon  these  railways. 
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The  division  and  apportionment  between  the  two  Com- 
panies of  all  or  any  part  of  the  gross  or  net  receipts  from 
the  traflBc  upon  their  respective  railways. 

The  forwarding,  interchange,  and  transmission  upon  the 
respective  railways  of  the  two  Companies  of  any  traffia 

The  collection,  reception,  accommodation,  delivery,  and 
general  conduct  of  any  such  traffia 

By  the  22nd  section  of  this  Act  power  was  given  to  the 
two  Companies  to  appoint  a  joint  committee  of  directors 
for  carrying  any  such  traffic  arrangement  into  effect. 

And  by  section  23  it  was  enacted  that  such  contracts  might 
be  entered  into  for  such  period  as  the  two  "Companies  should 
think  fit ;  provided  that  if  at  the  end  of  ten  years  after  the 
date  of  any  such  contract  or  agreement,  or  after  the  time 
of  any  revision  thereof  under  that  provision,  the  Board  of 
Trade  should  think  that  any  of  the  terms  and  conditions 
thereof  injuriously  affected  public  interests,  they  might 
require  the  two  Companies  to  revise  the  contract  or  agree- 
ment accordingly. 

In  pursuance  of  the  powers  given  them  by  the  said 
Act,  the  Midland  Company  duly  took  up  one-third  of  the 
then  authorised  shares  of  the  JSorth  Western  Company. 

On  the  Ist  of  August,  1859,  an  agreement  was  come 
to  by  the  directors  of  the  two  Companies,  and  sealed 
in  duplicate  with  the  common  seals  of  both  Companies ; 
by  which,  after  reciting  various  mutual  oppositions  in 
Parliament,  and  that  such  oppositions  had  been  com- 
promised, and  that  the  arrangement  for  compromise 
had  been  up  to  that  time  duly  carried  out,  a  num- 
ber of  provisions  for  the  purpose  of  settling  the  through 
traffic  and  for  other  purposes  were  agreed  to  by  and  on 
behalf  of  both  Companies. 

The  material  clauses  of  this  agreement  were  the  fol- 
lowing ; — 
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"Article  1.  John  Hawkafiaw,  of  Oreat  George-street, 
Vestmnster,  civil  engineer^  or  if  he  dies  or  becomes  inca- 
pacitated, or  if  and  when  be  declines  or  by  reason  of  absence 
is  unable  to  act,  a  competent  and  impartial  civil  engineer 
to  be  from  time  to  time  named  by  the  respective  engineers 
of  the  two  Companies,  or  if  and  when  they  do  not  agree 
thereon,  then  a  competent  and  impartial  civil  engineer  to 
be,  on  the  application  of  the  two  Companies  or  either  of 
them,  named  by  the  Board  of  Trade,  shall  be  the  referee 
for  the  purpose  of  these  presents,  and  is  hereinafter  referred 
to  as  the  refereo. 

"Article  44.  At  any  time  or  times  before  Midsummer 
1862,  the  North  Western  Company  may  apply  to  Parlia- 
ment for  an  Act  to  authorise  them  to  extend  their  now 
authorised  line  of  railway  to  Boyle,  Castlebar,  Westport, 
and  BaUina  respectively,  or  to  any  of  those  places,  and  to 
authorise  them  to  raise  the  additional  capital  requisite  for 
that  purpose,  and  to  authorise  the  Midland  Company  to 
contribute  one-third  of  such  additional  capital,  and  to  raise 
additional  capital  of  the  Midland  Company  for  that  pur- 
pose, and,  according  to  Article  46,  to  nominate  additional 
directors  of  the  North  Western  Company. 

"Article  45.  The  Midland  Company  will  concur  in  and 
use  their  utmost  reasonable  endeavours  to  insure  the  suc- 
cess of  any  or  every  application  to  Parliament  made  ac- 
cording to  Article  44,  and  in  order  thereto  will,  in  any  or 
every  such  case,  provide  the  subscription  contract,  if  any, 
to  the  extent  of  one-third  of  the  requisite  amount,  and 
make  the  deposit  of  one-third  of  the  money,  if  any,  respec- 
tively required  by  Parliament  with  reference  to  the  appli- 
cation. 

'*  Article  46.  If  the  North  Western  Company  succeed 
before  the  end  of  the  year  1862  in  obtaining  from  Par- 
liament authority  to  make  these  extensions,  or  any  of 
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them,  and  authority  for  the  Midland  Company  to  oontrilmte 
towards  the  additional  capital  of  the  North  Western  Com- 
pany to  be  raised  for  that  purpose,  then,  if  the  number  of 
the  directors  of  the  North  Western  Company  be  increased 
above  nine,  being  the  number  prescribed  by  the  North 
Western  Company's  Act  of  1858,  the  Midland  Company 
shall,  in  respect  of  their  contribution  towards  that  addi- 
tional capital,  be  entitled  to  nominate  one-third  of  the 
additional  number  of  directors  of  the  North  Western 
Company. 

**  Article  47.  If  the  North  Western  Company  succeed 
before  the  end  of  the  year  1862  in  obtaining  from  Parlia- 
ment authority  to  make  these  extensions,  or  any  of  them, 
then  the  several  terms  and  conditions  of  Articles  1  to  48, 
both  inclusive,  except  Articles  33  and  34,  shall  apply  to 
and  in  respect  of  every  such  extension  in  like  manner  as 
they  apply  to  and  in  respect  of  the  North  Western  Com* 
pany*s  now-authorised  railway,  and  shall  accordingly,  from 
time  to  time,  be  read  and  have  effect  in  like  manner  as  if 
they  were  repeated  in  these  presents  with  reference  to 
every  such  extension,  and  in  every  case  with  the  modifica- 
tions thereof  requisite  for  making  them  applicable  to  the 
respective  extension ;  and  the  payments  to  be  made  by  the 
North  Western  Company  to  the  Midland  Company  in 
respect  of  the  matters  expressed  in  Articles  33  and  34,  and 
for  the  purposes  as  regards  the  respective  extension  of  these 
Articles,  shall  be  agreed  on  between  the  two  Companies, 
or,  failing  agreement  between  them,  shall  be  determined  by 
the  referee,  who  may  award  whatever  payments  he  thinks 
proper. 

"  Article  48.  If  and  whenever  any  diflFerence  shall  arise 
between  the  two  Companies  as  to  the  construction,  intent, 
effect,  incidents,  consequences,  performance,  or  observance 
of  any  of  these  articles,  or  as  to  any  breach  or  alleged  breach 
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thereof^  or  as  to  any  claim  in  respect  of  any  such  breach  or 
alleged  breach,  or  as  to  the  mode  in  which  any  such  breach 
or  the  consequences  thereof  shall  be  obviated  or  compen- 
sated for,  or  otherwise  touching  the  premises,  every  such 
difference  shall  be  referred  to  and  determined  by  arbitrar 
tion,  according  to  the  provisions '  With  respect  to  the  settle- 
xnent  of  disputes  by  arbitration  *  of  the  Companies  Clauses 
Consolidation  Act^  1845;  and  both  Companies  shall  be 
deemed  to  have  concurred  in  the  appointment  of  the  referee, 
"who  shall  be  the  single  arbitrator  accordingly. 

**  Article  49.  Each  of  the  two  Companies  will  in  good 
fsdth  use  their  respective  utmost  reasonable  endeavours  that 
full  effect  shall  be  given  to  these  presents,  according  to  the 
true  intent  thereof;  but  if  and  whensoever  it  shall  bo 
awarded  by  the  referee,  that  either  of  the  two  Companies 
Las  wilfully  failed  in  that  behalf,  the  other  Company  shall 
Lave  the  option  of  declining  to  fulfil  their  part  of  this 
agreement." 

This  agreement  was  sanctioned  by  the  Board  of  Trade. 

The  CasU^xx/r  Extension  Act  received  the  Royal  Assent 
on  the  same  1st  of  August,  1859,  and  contained  provisions 
authorisiDg  the  Midland  Company  to  subscribe  one-third 
of  the  requisite  additional  capital,  and  extending  the  enacts 
ments  of  the  Acts  of  1857  and  1858,  as  to  traffic  arrange- 
ments, to  the  line  of  railway  by  that  Act  authorised  to  be 
constructed. 

The  Westport  Extension  Act  (passed  in  1861)  contained 
similar  provisions  with  respect  to  the  railway  thereby  autho- 
rised. That  Act  also  expressly  recited  the  agreement  on  the 
part  of  the  Midland  Company  to  subscribe  one-third  of  the 
new  capital  of  the  North  Western  Company. 

The  Midland  Company  duly  subscribed  one-third  of  the 
additional  capital  authorised  by  the  Castlebar  Extension 
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Act,  but  did  Dot  subscribe  any  of  the  additional  capital 
authorised  by  the  Westport  Extension  Act 

In  the  year  1862,  the  bill  for  the  BaUi/na  Extension  waa 
introduced  into  the  Housd  of  Lords,  and  such  bill,  as  intro- 
duced, contained  clauses  similar  to  those  of  the  former 
Extension  Acts  hereinbefore  mentioned.  At  the  "  ]Vhamr 
diffe  meeting  "  (a)  of  the  Midlcmd  Company,  ho\i«ever,  this 
£il]  was  disapproved  of,  in  consequence  of  which  the  clauses 
empowering  the  Midland  Company  to  subscribe  additional 
capital  were  struck  out 


(a)  This  meeting  is  so  called  be- 
cause summoned  in  obedience  to 
the  Standing  Order  which  was 
originally  adopted  by  the  House 


of  Lords  upon  the  motion  of 
Lord  Whamcliffe^  and  which  is 
hence  commonly  known  as  '*  The 
Whamcliffe  Order/' 


This  Order  is  as  follows  : 

*'  That  no  bill  which  shall  have  been  brought  from  the  House  of 
Commons  to  empower  any  Company  already  constituted  by  Act  of 
Parliament  to  execute,  undertake,  or  contribute  towards  any  work 
other  than  that  for  which  it  was  originally  established,  or  to  sell  or 
lease  their  imdertaking  or  any  part  thereof,  or  to  amalgamate  the 
same  or  any  part  thereof  with  any  other  undertaking,  or  to  abandon 
their  undertaking  or  any  part  thereof,  or  to  dissolve  the  said  Com- 
pany, shall  be  allowed  to  proceed,  unless  the  Examiners  shall  haye 
reported — 

Ist,  That  the  bill  as  proposed  to  be  introduced  into  this  House 
was  submitted  to  a  meeting  of  the  proprietors  of  such  Company,  at  a 
meeting  held  specially  for  that  purpose. 

2nd,  That  such  meeting  was  called  by  advertisement  inserted  for 
two  consecutive  weeks  in  a  morning  newspaper,  published  in  London, 
Edinburgh,  or  Dublin,  as  the  case  may  be,  and  in  a  newspaper  of  the 
county  or  counties  in  which  the  principal  office  or  offices  of  the  Company 
is  or  arc  situate ;  and  also  by  a  circular  addressed  to  each  proprietor  at 
his  last  known  or  usual  address,  and  sent  by  post  or  delivered  at  such 
address  not  less  than  ten  days  before  the  holding  of  such  meeting, 
enclosing  a  blank  form  of  proxy,  with  proper  instructions  for  the  use 
of  the  same  ;  and  the  same  form  of  proxy  and  the  same  instructions, 
and  none  other,  shall  be  sent  to  every  such  proprietor ;  but  no  such 
form  of  proxy  shall  be  stamped,  nor  shall  the  funds  of  the  Company 
be  used  for  the  stamping  any  proxies,  except  the  Company  shall,  at  a 
general  meeting,  determine  otherwise,  in  which  case  a  stamped  proxy 
shall  be  sent  to  each  proprietor  with  such  instructions  as  aforesaid. 
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In  order  to  pass  the  Standing  Orders  of  the  House  of 
Commons,  it  was  necessary  that "  Whamcliffe  meetings"  of 
both  Companies  should  be  holden.  At  that  of  the  Midlarid 
Company  the  bill  was  unaDimousIy  disapproved  ;  and  at 
that  of  the  North  Western  Company  the  Midland  Com- 
pany attended  as  shareholders  and  opposed  the  bill,  and 
thereby  prevented  the  North  Wester^  Company  from  ob- 
tainmg  the  requisite  consent. 

Under  these  circumstances,  the  North  Western  Company 
appUed  to  the  Committee  on  Standing  Orders  to  dispense 

3rd,  That  such  meeting  was  held  at  a  period  not  earlier  than  seven 
days  afUr  the  last  insertion  of  such  advertisement. 

4th,  That  at  such  meeting  the  said  bill  was  submitted  to  the  proprie- 
tors aforesaid  then  present,  and  was  approved  of  bj  proprietors  present 
in  person  or  by  proxy,  holding  at  least  three-fourths  of  the  paid-up 
capital  of  the  Company  represented  at  such  meeting,  such  proprietors 
being  qualified  to  vote  at  the  meeting  in  right  of  such  capital.** — 
L.  S.  O.  clxxxv.  1. 

This  Order  was  afterwards  adopted  by  the  House  of  Com- 
mons, and  appears  among  their  Standing  Orders  as  follows: — 
"That  every  bill  to  empower  any  Company  already  constituted 
by  Act  of  Parliament  to  execute,  undertake,  or  contribute  towards 
any  work  other  than  that  for  which  it  was  originally  established^ 
or  to  sell  or  lease  their  undertaking  or  any  part  thereof^  or  to 
amalgamate  the  same  or  any  part  thereof  with  any  other  under- 
taking, or  to  abandon  their  undertaking  or  any  part  thereof,  or  to 
dissolve  the  said  Company,  brought  from  the  House  of  Lords,  shall, 
after  the  first  reading  thereof,  be  referred  to  the  Examiners  of  Peti- 
tions, who  shall  report  as  to  compliance  or  non-compliance  with  the 
following  Order.** 

[1.  2.  3.  4. —Exactly  similar  to  the  clauses  in  the  Order  of  the 
House  of  Lords.] 

^*  In  case  any  proprietor  shall,  by  himself  or  any  person  authorised 
to  act  for  him  in  that  behalf,  have  dissented  at  any  meeting  called  in 
pursuance  of  the  last- preceding  Standing  Order,  such  proprietor  shall 
be  permitted  to  be  heard  by  the  Examiners  of  Petitions  on  the  com- 
pliance with  such  Standing  Order,  by  himself  his  agents  and  wit- 
nesses, on  a  memorial  addressed  to  the  Examiners,  or  by  the  com- 
mittee on  the  proposed  bill,  by  himself  his  counsel  or  agents  and 
witnesses,  on  a  petition  presented  to  the  House,  such  memorial  or 
petition  having  been  duly  deposited  in  the  Private  Bill  Office.** — 
C.  S.  O.  162,  163. 
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with  the  "  Whamdij^e  Order  "  in  their  case ;  but  this  was 
refused.  Thereupon  the  North  Western  Company,  on  the 
27th  June,  1862,  served  the  Midland  Company  with  a 
requisition  under  their  common  seal,  requiring  them  to 
attend  Mr.  Haivkshaw  on  a  reference  as  for  breach  of  the 
agreement  of  1859 ;  and  indorsed  thereon  was  a  copy  of  a 
paper  signed  by  Mr.  'Hawkshaw,  appointing  Tuesday,  July 
1st,  for  the  reference.  On  the  said  1st  July,  the  agents  of 
the  Midland  Company  appeared  and  asked  for  an  adjourn- 
ment, to  consult  their  directors,  who  were  in  Ireland;  and 
an  adjournment  was  granted  till  the  following  morning, 
and  a  further  adjournment  refused. 

On  the  next  day,  Mr.  Hawkehaw  proceeded  to  hear  the 
reference,  and  awarded,  "  that,  as  regards  the  said  bill,*' 
(the  BaUina  Extension  Bill),  "the  Midland  Company 
ought,  under  their  agreement,  to  have  concurred  in  and 
used  their  utmost  reasonable  endeavours  to  ensure  the 
success  of  the  application  to  Parliament  for  such  bill,  and 
that  they  had  failed  to  do  so,  and  had  opposed  the  same ; 
and  that  they  had  not  proved  to  or  before  him,  or  sug- 
gested as  capable  of  proof,  anything  which  would  amount 
to  a  justification  of  that  course  of  proceeding  on  their 
part"  And  he  further  awarded  that  the  Midland  Company 
should  pay  £31  lOa.  Od,,  his  charges  for  the  arbitration. 

In  conseqiience  of  this  award,  the  House  of  Commons 
suspended  their  Standing  Orders,  and  the  bill  passed  into 
an  Act,  and,  as  passed,  contained  a  clause  extending  to  the 
new  line  the  provisions  of  the  Acts  of  1857  and  1858  as 
to  traffic  arrangements;  but  such  Act  did  not  contain  any 
clause  authorising  the  Midla/nd  Company  to  subscribe  to 
the  new  undertaking. 

On  the  14fth  of  January,  1863,  the  North  Western 
Company  served  the  Midland  Company  with  a  notice 
reciting  the  agreement^  and  then  proceeding  in  the  follow* 
ing    terms  : — "  Now   we    the  North  Western    Company 
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Hereby  give  you  notice,  that  we  complain  that  yon  have,  in 
Tarious  ways  and  on  various  occasions,  broken  the  said 
agreement^  and  more  particularly  in  the  several  matters 
and  instances  following,  that  is  to  say  : — 

Ist.  "That  whereas  we  the  North  Western  Company 
in  the  session  of  Parliament  held  in  the  year  1859  applied 
to  Parliament  for  an  Act  authorising  the  extension  of  our 
line  to  CasAebar,  and  you  the  Midland  Company  were 
requested  by  us,  in  accordance  with  the  said  agreement,  to 
provide  one-third  of  the  parliamentary  deposit  required  for 
such  Act,  you  refused  and  neglected  so  to  do. 

2nd.  "  That  whereas  we,  in  the  session  of  1861,  applied 
to  Parliament  for  an  Act  empowering  us  to  extend  our  then 
authorised  line  to  Westporty  and  you  were  requested  to 
provide  one-third  of  the  deposit  for  that  Act,  you  refused 
and  neglected  so  to  do. 

Srd.  **  That  when  it  became  requisite,  on  the  prosecution 
of  the  last-mentioned  application,  to  hold  a  Whamdiffe 
meeting  of  your  shareholders,  for  considering  and  if  ap- 
proved sanctioning  the  bill,  you  refused  and  neglected  to 
hold  such  meeting. 

4th.  "That  at  the  Whamdiffe  meeting  of  the  share- 
holders of  us  the  North  Western  Company,  called  and 
held  for  the  like  purpose,  you,  as  shareholders  of  the  North 
Western  Company,  gave  your  votes  against  the  bill. 

6th.  "That  when  we  the  North  Western  Company 
applied  in  that  same  session  to  the  Standing  Orders  Com- 
mittee of  the  House  of  Lords  for  a  dispensation  from  the 
Standing  Orders,  so  that  the  bill  might  nevertheless  be 
proceeded  with,  you  opposed  that  application. 

6th.  **  That  after  the  last-mentioned  bill  was  passed  into 
an  Act,  and  you  were  thereby  authorised  to  subscribe  for 
and  take  shares  to  the  extent  of  one-tiiird  of  the  capital 
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to  be  raised  for  the  purposes  of  that  Act,  yet  you  have 
hitherto  refused  to  subscribe  or  take  shares  in  that 
capital. 

7th.  "That  whereas  we  gave  you  notice,  that  in  the 
session  of  the  year  1862  we  intended  to  apply  to  Parlia- 
ment and  deposit  a  bill  for  a  farther  extension  of  our  then 
authorised  line  to  BaUina^  and  it  became  necessary,  in 
accordance  with  a  Standing  Order  of  Parliament,  that  you 
should  consent  to  the  subscription  which,  in  accordance 
with  the  said  agreement^  it  was  provided  by  the  bill  you 
should  be  authorised  to  make  towards  the  capital  to  be 
raised  for  that  extension,  you  refused  to  give  such  consent ; 
and  that  whereas  we  made  such  application  to  Parliament 
and  deposited  such  bill,  and  gave  you  notice  thereof,  you 
refused  to  provide  one-third  of  the  deposit  required  for  the 
purpose  of  that  Act. 

8th.  "  That^  in  the  same  session,  you  opposed  the  appli- 
cation of  us  the  North  Western  Company  to  the  Standing 
Orders  Committee  of  the  House  of  Lords  for  dispensation 
of  the  Standing  Order  requiring  your  consent  to  the  sub- 
scription before  mentioned. 

9th.  "  That  you  opposed  the  last-mentioned  bill  through 
Parliament. 

10th.  "  That  at  the  Wharndiffe  meeting  of  your  share- 
holders for  considering  and  approving  of  the  last-mentioned 
bill  you  rejected  it. 

11th.  "  That  at  the  Wharncliffe  meeting  of  the  share- 
holders of  the  North  Western  Company,  called  for  the  like 
purpose,  you,  as  shareholders  of  that  Company,  voted  for 
the  rejection  of  the  bill  and  procured  other  shareholders 
to  do  the  like. 

12th.  '^  That,  in  the  same  session,  you  opposed  the  appli- 
cation by  us  the  North  Western  Company  to  the  Standing 
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Orders  Committee  of  the  House  of  Commons,  for  diEpensa- 
iioniirom  the  Standing  Order  requiring  the  consent  of  your 
Company  at  a  Whamdiffe  meeting. 

13th.  **  That,  by  reason  of  the  several  premises  set  forth 
in  the  7th,  8th,  9th,  10th,  11th  and  12th  heads,  the  last- 
mentioned  bill,  when  passed  into  an  Act,  contained  no 
enactment  authorising  you  to  subscribe  for  and  take  shares 
in  the  capital  to  be  raised  for  the  purposes  of  that  Act, 
whereby  the  benefit  of  such  subscription  was  wholly  lost 
to  our  said  Company. 

"  And  we  further  give  you  notice,  that  for  these  breaches, 
severally  and  collectively,  and  the  injurious  consequences 
thereof  to  us  and  our  undertaking,  we  claim  damages  or 
compensation  to  the  amount  of  ,£100,000 ;  and  that  if  you 
dispute  this  claim,  or  any  of  the  matters  above  alleged,  we 
shall  ii;i  that  case  require  that  the  claim  or  matters  so 
disputed  shall  be  referred  to  the  arbitration  of  the  said 
John  HawhahaWj  in  accordance  with  the  provisions  of  the 
said  agreement.  And  further,  that  if,  within  seven  days 
from  the  service  of  this  notice  upon  you,  no  answer  or  no 
definite  answer  thereto  shall  be  received  from  you,  we  shall 
assume  that  you  dispute  the  said  claim  and  the  several 
matters  above  alleged,  and  shall  forthwith  apply  to  the 
said  John  Hawkshatu  to  appoint  a  time  for  proceeding 
with  the  reference  in  respect  of  the  same. — Dated  13th 
Januaiy,  1863.'' 

The  Plaintiffs  contended  that  the  44th,  46th,  46th,  47th, 
48th  and  49th  clauses  of  the  said  agreement  were  wholly 
beyond  the  power  of  the  Companies  to  make,  and  were  not 
binding  on  the  Plaintiffs  or  on  the  Midland  Company  ; 
and  they  charged  that  each  of  the  matters  complained  of 
in  the  notice  was  a  breach  of  some  one  of  these  clauses, 
and  not  of  any  other  clause  in  the  agreement. 
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Sir  Hugh  Cai/ms,  Q.C.,  and  Mr.  George  Lake  KuaseU 
now  moved  for  an  injunction  in  terms  of  the  prayer  of 
the  Bill  :— 


Midland 
Great 
Western  The   clauses   complained  of  are    clearly    ultra   vires: 

(Irbulnd)        ^  _ 

Railway      Cclmcm  V.  Eastern    Counties  liaUway   Company  (a). 
^^^'      If  so,  or  if  there  be  a  reasonable  question  to  be  argued  on 
F^ruary  27ih.  ^his  point,  the  Court  will  restrain  the  proceedings  before 
'^^'""^       the  arbitrator  till  that  point  is  determined  :  London  ^ 
North  Western  Railway  Company  v.  Smith  (6).     The 
balance  of  convenience  is  entirely  on  our  side,  as  the  De- 
fendants cannot  be  prejudiced  by  the  slight  delay  to  which 
they  will  have  been  subjected  if  it  should  eventually  be 
determined  that  they  are  right. 

Mn  RoU,  Q.C.,  and  Mr.  Osborne  Morgam,,  for  the  Midr- 
land  Company,  concurred. 

Mr.  Qiffcerd,  Q.C.,  and  Mr.  Martinjeau  in  opposition 
to  the  motion  : — 

This  Bill,  though  nominally  a  Shareholders'  Bill,  is  really 
the  Bill  of  the  Midland  Company ;  therefore  it  is  a  Bill 
by  one  party  to  a  legal  agreement  seeking  to  prevent  the 
other  from  proceeding  at  law  for  breach  of  the  agreement 
This  the  Court  will  not  do :  Simpson  v.  Lord  Howden  (c). 

The  clauses  complained  of  are  not  ultra  vires.  No  case 
has  ruled  that  a  Company  may  not  contract  to  assent  to 
parliamentary  action  ;  and,  till  sanctioned  by  Parliament, 
no  application  of  the  corporate  funds  is  required  by  the 
agreement. 

At  any  rate,  the  Court  will  not  interfere  by  interlocutory 
injunction,  but  would  leave  the  parties  to  determine  their 
rights  by  future  proceedings  to  enforce  the  award  when 
made.     Smith's  case  has  been  practically  overruled   by 

(fl)  10  Beav.  1.        (b)  1  Mac  &  O.  210.        («)  8  My.  &  Cr.  97. 
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Lord    Tniro  in    The  East    f    West   India  Docks    f 
Birmmgham  Junction  Railway  Company  v.  Oattke  (a). 

If  the  agreement  be  invalid,  neither  party  will  be  pre- 
judiced by  going  before  the  Examiner. 

This  is  one  entire  agreement,  and  the  Plaintifib  do  not 
seek  to  set  it  aside. 

[They  also  referred  to  Pennell  v.  Ray  (6),  Corporation 
of  Norwich  V.  Norfolk  Raihoay  Company  (c),  Eastern 
Counties  Railway  Company  v.  Hawkes  (d),  Bateman  ▼. 
Corporation  of  Ashton{e)\  17&18  Victc.l26,8S.ll— 17; 
8  &  9  Vict  c.  16,  ss.  128—135.] 

A  reply  was  not  heard. 
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Vice  Chancellob  Sir  W.  Page  Wood  : — 

I  cannot  think  that  this  case  ought  to  be  allowed  to 
proceed  before  the  arbitrator  as  the  matter  now  stands. 

An  agreement  has  been  entered  into  between  the  two 
Companies^  dated  Ist  August,  1859 — a  perfectly  l^al  and 
Talid  agreement  so  far  as  it  comes  within  the  powers  con- 
ferred by  the  48th  section  of  the  Act  of  1857>  and  which 
has  been  determined  on  at  a  meeting  of  the  shareholders, 
and  sanctioned  by  the  Board  of  Trade.  But  if  any  part  of 
this  agreement  be  beyond  the  powers  of  the  directors  to 
enter  into,  and  not  warranted  by  the  constitution  of  the 
Company,  of  course  it  can  have  no  effect :  not  three-fifths, 
nor  ninety-nine  one-hundredths,  nor  the  whole  body  of 
shareholders    except  one,  could  sanction  as  against  that 


(a)  3  Mac.  &  G.  155.  See 
alto  Lgmdon  ^  North  Western 
BaSwajf  Company  y.  Bradley^ 
Id.  336;  South  Staffordshire  Rail- 
way  Company  t.  ffaH,  Id.  853. 

YOU  I. 


(b)  8  D.  M.  G.  126. 
(<j)4E.&B.  397. 
(d)  6  H.  L.  Cas.  331. 
(tf)  3  H.  &  N.  S2S. 
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one  dissentient  any  agreement  or  stipulation  in  an  agree- 
ment which  is  ultra  vires. 

So  far,  then,  as  this  agreement  is  intra  vires  (and  the 
greater  part  of  it  is  unquestionably  so),  it  is  perfectly  unex- 
ceptionable ;  approved  by  the  Board  of  Trade,  and  sanc- 
tioned by  a  proper  meeting. 

That  really  reduces  the  question  to  the  effect  of  these 
three  clauses.  [His  Honour  read  clauses  45,  46,  and  47 
before  set  out]  So  far  as  the  ''reasonable  endeavours*' 
mentioned  in  clause  45  are  concerned^  that  expression 
seems  to  be  too  vague  and  general  to  rest  upon.  But  when 
we  find  an  agreement  to  make  one-third  of  the  necessary 
Parliamentary  deposit,  a  grave  question  arises.  For,  upon 
the  authorities  in  this  Court — at  least,  since  the  decision  of 
Colman  v.  The  Eastern  Counties  Railway  Company — 
it  must  be  taken  as  settled  law,  that  you  gannot  apply  the 
dividends  or  any  other  part  of  the  funds  of  the  Company 
towards  purposes  unconnected  with  the  undertaking.  And 
the  Court  has  taken  a  very  strict  view  of  the  necessary 
relation  between  the  purposes  of  the  Company  and  the 
application  of  the  corporate  funds ;  for  in  the  case  I  have 
mentioned  the  Company  were  prevented  from  applying 
their  funds  towards  developing  a  steam-boat  traffic  which 
would,  in  all  probability,  have  been  of  great  benefit  to  the 
railway. 

That  is  a  very  strong  case,  and  seems  to  me  to  supply 
a  sufficient  answer  to  Mr.  Martineau*s  argument  This 
Court  considers  it  ultra  vires  to  apply  any  part  of  the 
corporate  funds  to  any  purpose,  even  for  the  benefit  of  the 
Company,  which  is  not  within  the  four  comers  of  the  Act 
of  Parliament  by  which  the  Company  is  constituted  In 
this  case,  the  money  applied  to  making  the  deposit  in 
question  would  be  withdrawn  from  the  use  and  control  of 
the  Midla/nd  Company,  probably  for  some  months ;  and 
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during  all  that  time^  be  it  loiter  or  shorier,  tbe  Midland 
Company,  who  have  nothing  to  do  with  the  purpose  for 
which  it  is  to  be  deposited,  could  neither  make  use  of  nor 
lejdace  it. 

Then,  passing  over  the  46th  and  47th  clauses,  I  come  to 
the  48th,  which  provides,  in  effect,  that  Mr.  Hawkshaw 
shall  be  sole  judge  as  between  the  Companies  of  all  ques- 
tions and  differences  which  may  arise  under  the  agreement 

Now,  what  has  in  &ct  taken  place  is  this : — ^The  Midland 
Company  (that  is,  the  majority  of  the  shareholders)  have 
changed  their  minds  as  r^^ards  the  policy  of  this  agree- 
ment, and  have  opposed,  instead  of  furthering,  the  last 
application  to  Parliament  of  the  North  Western  Company  $ 
and  thereupon  the  Nortk  Western  Company  propose  to  refer 
to  Mr.  Hawkshaw  the  question  what  damages  they  are 
entitled  to  for  the  various  breaches  or  alleged  breaches  of 
the  agreement  set  out  in  this  paper,  and  they  claim 
£100,000. 

[His  Honour  read  the  breaches.] 

Now,  with  regard  to  every  one  of  these  breaches,  except 
possibly  the  6th,  it  seems  to  me  that  there  is  the  greatest 
doubt  as  to  the  legality  of  the  engagement  entered  into. 
A  Company,  existing  for  the  single  purpose  of  making  and 
working  the  Midland  Oreai  Western  Eailway,  enter  into 
an  engagement  with  another  Company,  incorporated  for 
the  purpose  of  making  a  different  railway,  and  thereby  the 
duectors  seek  to  bind  all  their  shareholders  not  only  to 
deposit  a  part  of  their  corporate  funds  (which  I  consider 
to  be  ultra  vires),  but  also  to  consent  to  a  clause  being 
inserted  in  any  Extension  Act  which  the  North  Western 
Company  might  thereafter  within  a  limited  time  obtain, 
authorising  the  Midland  Company  to  subscribe  towards 
the  proposed  extension. 

L  2 
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It  is  admitted  that  not  a  sixpence  of  the  funds  of  this 
Company  could  be  so  applied  without  parliamentary  au- 
thority ;  but  it  is  urged  that  there  is  no  objection  to  an 
agreement  not  to  oppose  any  application  to  Parliament  for 
such  authority,  that  is,  that  the  mouths  of  the  reluctant 
shareholders  are  to  be  stopped  by  the  agreement. 

Apply  that  argument  to  the  case  of  insurance.  K  you 
have  a  Fire  Insurance  Company,  it  is  well  known  that  you 
cannot  apply  any  portion  of  the  funds  to  purpcaes  of 
Marine  Insurance.  Are  you  then  to  say,  'Hhough  we 
cannot  do  that  directly,  yet  our  directors  can  affix  the 
common  seal  of  the  Company  to  an  agreement  wliich  shall 
shut  our  mouths  by  binding  us  not  to  oppose  any  bill  which 
may  be  brought  into  Parliament  for  the  formation  of  a 
Marine  Insurance  Company  to  which  we  shall  be  em- 
powered to  force  our  reluctant  shareholders  to  subscribe ;  '* 
I  cannot  think  it  probable  that  such  an  argument  could  be 
sustained.  But  if  that  be  so,  that  touches  every  clause  in 
the  notice  of  motion,  every  one  of  which  seems  to  have* 
directly  or  indirectly,  the  effect  of  superseding  or  suspend- 
iug  the  operation  of  the  Whamdife  order. 

Then  it  is  said,  that  this  is  really  the  Bill  of  the  Company ; 
but  that  rests  merely  on  the  fact  that,  at  present^  the  Com- 
pany by  their  Counsel  support  the  case  of  the  Plain ti£Es: 
to  morrow  that  may  be  different  A  company  is  a  fluctuat- 
ing body,  and  I  cannot  lay  any  stress  on  their  present 
action. 

The  principal  argument  of  Mr.  Gifard — and  a  very  able 
one  it  was — has  been  this :  the  Bill  is  altogether  novel  in 
its  attempt  to  interfere  with  a  person  trying  his  right  in 
this  way,  a  person  who  is  in  effect  saying,  '^  Let  me  get  an 
award,  valeat  quantum,  and  then  let  me  try  the  value  of 
that  award  by  action  at  law." 


In  the  first  place,  it  is  by  no  means  clear  that  the  fact. 
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that  the  oommon  seal  of  the  Company  has  been  affixed  to 
this  agreement^  may  not  have  a  larger  operation  at  law 
than  it  would  in  this  Court  Here,  at  least,  the  share- 
holders are  entitled  to  say,  "  We  have  not  chosen  Mr. 
Eawkakaw  as  the  tribunal  before  which  we  should  wish  to 
proceed.  So  far  as  our  directors  could  bind  us  to  do  so, 
they  have  done  it,  and  in  all  matters  intra  vires  we  have 
no  choice  left,  but  in  matters  ultra  vires  they  have  not  so 
bound  us,  because  they  could  not.do  anything  of  the  kind." 

Part  of  the  argument  went  so  far  as  to  contend  that  the 
referee  was  to  be  the  judge  whether  the  proposed  applica- 
tion of  the  Company's  funds  was  tdtra  or  intra  vires. 
Now  I  apprehend  it  would  be  impossible  for  the  directors 
to  say,  "we  will  bind  our  shareholders  to  spend  their 
money,  which  they  have  subscribed  for  the  purposes  of  a 
railway,  in  the  formation  of  a  Steam  Boat  Company,  if 
l[r.  Hoickshaw  shall  say  that  we  ought  to  do  so ;''  and  thus 
to  tie  down  their  shareholders  to  abide  by  the  decision  of  a 
private  tribunal,  not  chosen  by  them,— chosen  under  the 
common  seal  indeed,  but  not  by  them, — ^and  that  in  a  matter 
in  which  it  is  admitted  that  the  directors  could  not  bind 
them  proprio  vigore  by  agreement 

In  this  point  of  view  the  case  is  materially  different  from 
Simpson  v.  Lord  Howden,  which  was  an  action  brought  on 
an  instrument  alleged  to  be  invalid  on  the  face  of  it,  and 
an  application  made  to  stay  proceedings  merely  on  the 
ground  of  expense ;  not,  as  hero,  a  case  in  which  it  is  pro- 
posed to  obtain  an  award,  which,  when  gotten,  will  prove  a 
source  of  considerable  embarrassment  to  the  Plaintiffs,  and 
which,  if  they  be  right  in  their  contention,  will  nevertheless 
be  utterly  invalid.  And  here  I  cannot  wholly  pass  by  the 
authority  of  The  London  Jk  North  Western  Railway 
Company  v.  Smith,  shaken  as  that  case  is  by  Lord  Truro^s 
decision  in  GaUke'a  case,  though  his  Lordship  not  only 
does  not  overrule  the  former  case,  but  expressly  guards 
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against  the  supposition  that  he  intends  so  to  do.  [His 
Honour  read  the  passage  in  the  judgment  in  0attke*8 
case,  commencing  at  the  words,  "  It  was  strongly  argued 
on  the  part  of  the  Plaintiff"  (a),  and  ending  at  '^ over- 
rule that  decision."] 

Now,  in  Smith's  case,  the  question  was  this: — Smith 
claimed  compensation  not  for  a  direct  but  for  an  indirect 
injury,  as  to  which  it  was  said  that  by  one  of  the  clauses  in 
the  Act  he  might  go  before  a  jury  and  get  damages ;  and 
he  claimed  a  right  to  have  the  damages  assessed  before  it 
was  determined  whether  or  no  he  had  any  cause  of  action, 
leaving  that  point  to  be  decided  by  action  for  recovery  of 
the  sum  assessed  ;  but  Lord  CottenJki/m  said  **  No,  let  the 
right  be  tried  first."*  Of  course,  when  we  consider  that 
Smith  was  acting  under  the  supposed  authority  of  an  Act 
of  Parliament  which  appeared  to  give  a  right,  and  that 
therefore  he  might  safely  be  left  to  take  the  consequences  if 
he  selected  a  wrong  remedy,  that  decision  was  a  strong 
one. 

The  case  of  the  London  ^  South  Western  Railway  Com^ 
pany  v.  Coward  (b)  is  more  to  the  present  purpose,  because 
that  case  depended  upon  the  construction  of  an  equitable 
agreement.  In  that  case  there  was  some  doubt  what  was  the 
interest  of  the  tenant  who  gave  the  notice  for  a  jury ;  and  the 
question  was,  whether  he  should  be  allowed  to  go  before 
the  jury  in  the  first  instance,  or  be  restrained  until  the 
Court  had  determined  the  questions  of  right.  On  this  the 
Vice-Chancellor  of  England  remarked  : — **  It  has  strud: 
me  all  along  that  it  would  be  an  extremely  improper  thing 
to  allow  these  notices  to  go  before  a  jury,  and  to  be  treated 
by  a  jury,  when  it  appears  to  me  in  the  first  instance, 
that,  if  necessary,  a  Court  of  equity  itself  will  determine 
what  is  the  interest  of  the  Company,  and  what  is  the 
interest  which  the  tenant  is   entitled  to  have,  and  what 


(a)  3  Mac.  &  G.  167. 


(6)  5  Railw.  k  Canal  Cas.  70S. 
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18  the  rent  that  ought  properly  to  be  paid ;  and  if  I  were 
to  dissolve  the  injunction,  the  verj  case  which,  as  I  under- 
stand it,  the  Bill  seeks  to  have  decided  by  the  Court,  will 
be  thrown  in  a  sort  of  huddled  manner  before  the  jury ;  and 
I  have  no  reason  to  suppose  the  case  would  be  properly 
treated  before  a  jury  "  (a). 

Now,  with  every  respect  for  Mr.  Hawkshaw,  of  whom  I 
entertain  the  highest  opinion  as  an  engineer^  these  obser- 
vations are  applicable  to  the  present  case.  It  is  a  question 
of  agreement  between  the  parties,  a  question  on  this  very 
point,  how  far  the  agreement  under  which  alone  this  arbi* 
tration  can  be  resorted  to  is  or  is  not  a  valid  agreement ; 
and  I  think  it  would  not  be  right,  before  the  Court  has 
determined  that  question,  to  throw  these  matters  in  a 
huddled  manner  (to  use  the  words  of  the  Vice-Chancellor 
of  Englcmd)  before  Mr.  Hatvkahaw, — matters  some  of 
which  are  certainly  intra  vires,  some  of  which  appear  to  me 
to  be  ultra  vires,  and  as  to  which  he  can  have  nothing 
before  him  to  enable  him  to  come  to  a  correct  decision. 
I  think,  moreover,  that  the  shareholders  might  be  preju- 
diced in  a  Court  of  law  by  the  fact  that  the  Company  had 
jffotestedy  and  protested  ineffectually^  against  the  making 
of  the  award. 

On  the  question  of  convenience  or  inconvenience,  I  can 
have  BO  doubt  I  have  not  heard  one  single  word  to  show 
that  there  is  any  object  in  proceeding  with  this  reference 
on  the  Srd  of  March  rather  than  the  3rd  of  April,  or  of 
May,  or  of  June ;  and  if  the  Defendants  succeed  at  the 
Hearing  of  the  cause,  it  may  well  be  proceeded  with  by 
that  time.  Wherefore,  considering  the  strong  preponderance 
of  convenience  in  having  the  rights  ascertained  before 
this  reference,  and  that  no  practical  inconvenience  will 
arise  from  suspending  the  reference  until  it  is  determined 

(a)  It  appears  from  the  report  of  Oattke's  case  that  this  case  was 
affirmed  by  the  Lord  Chancellor.   • 
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what  the  agreement  really  is  on  which  the  referee  is  to 
act  in  assessing  compensation,  I  think  I  ought  to  grant 
an  injunction  to  this  extent, — that  the  Defendants  should 
be  restrained  from  proceeding  with  the  aforesaid  reference 
to  Mr.  Hawishaw,  or  otherwise  acting  under  the  notice 
of  the  I3th  of  January,  1863,  till  further  order  of  this 
Court. 


It  was  agreed,  that,  so  soon  as  the  cause  was  ready  for 
Hearing,  the  Defendants  might  apply  to  have  it  advanced, 
the  yice-Chancellor  remarking  : — "  In  cases  where  the 
injunction  is  granted,  that  may  be  done;  not  where  it  is 
refused." 


The  cause  now  came  on  for  Hearing. 

The  only  material  addition  to  the  evidence  consisted  in 
an  affidavit  made  by  the  Chairman  of  the  North  Western 
Company,  from  which  it  appeared,  that  in  1857  the 
Midland  and  North  Western  Companies  had  been  promot- 
ing rival  bills,  and  that  the  opposition  had  been  com- 
promised by  an  agreement  entered  into  between  three 
of  the  promoters  of  the  North  Western  on  the  one  hand, 
and  three  of  the  directors  of  the  Midland  on  the  other, 
of  which  the  material  articles  were  as  follows : — 

2a.  **  The  Midland  Company  are  to  submit  this  present 
agreement,  and  the  bill  as  amended  in  committee,  to  a 
Whamcliffe  meeting  of  their  shareholders,  to  be  held  on 
the  earliest  possible  day,  and  shall  obtain  the  consent  of 
the  necessary  iQajority  thereto.  And  in  the  event  of  their 
failure  so  to  do,  then  the  Midland  Company  shall  con- 
sent to  any  application  which  may  be  made  to  Parlia- 
ment within  two  years,  to  enable  the  North  Western 
Company  to  enter  into  working  and  traffic  arrangements 
with  the  Great  SoutJiern  and  Western  Company. 

4.  "  The  North  Western  Company  to  be  the  party  to 
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extend  Uie  North  Western  line  to  Boyle,  CasUebar,  WesU 
pori^  and  BaUina,  so  soon  as  they  shall  deem  it  prudent^ 
provided  the  applications  to  Parliament  are  at  any  period 
within  the  next  five  years;  and  in  the  event  of  the 
Midland  Company  failing  to  obtain  in  this  or  the  ensuing 
Kssion  powers  to  extend  their  line  from  Longford  to  Sligo, 
the  North  Western  Company  to  be  at  liberty  to  apply  to 
Parliament^  in  the  next  following  session,  for  powers  to 
extend  their  railway  to  Sligo. 

5.  '*  The  Midland  Company  to  provide  one-third  part  of 
the  capital  necessary  for  the  extensions  of  the  North 
Western  Company  to  Boyle,  CasUebcur,  Westport,  and 
BaUvaa,  and  to  nominate  one-third  of  the  directors,  pro- 
vided they  are  called  upon  so  to  do  within  the  said  period 
of  five  years. 

6.  ^In  the  next  session  of  Parliament  the  Midland 
Company  shall  concur  in  an  application  made  by  the 
Iforth  Western  Company,  to  enable  the  Midland  Com- 
pany to  subscribe  one-third  of  the  capital  required  for  the 
Forth  Western  line  of  this  session  from  AthUme  to  Castle- 
rea,  and  to  enable  the  Midland  Company  to  nominate  one- 
third  of  the  directors  of  the  North  Western  Company ;  the 
number  of  such  directors  to  be  increased  by  such  applica- 
tion, if  nece^ary.  Tlie  Midland  Company  to  provide  the 
necessary  subscription  contract  and  deposit  of  money  for 
the  application  to  Parliament  for  such  purpose/' 

And  the  deponent  alleged,  that  all  that  had  been  done 
was  in  pursuance  and  consequence  of  that  agreement ;  and 
that  no  consideration  had  ever  been  given  to  the  North 
Western  Company  for  having  thereby  bound  themselves 
irrevocably  to  the  Midland  Company,  rather  than  the 
Great  Southern  and  Western  Railway  Company,  other 
than  that  contained  in  the  4th,  5th,  and  6th  paragraphs  of 
that  agreement 
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The  Plaintiff,  Cfearge  Woods  MoMuaeU  filed  an  affi 
in  opposition  to  this,  traversing  some  of  the  allegf 
therein,  but  not  raising  any  point  which  appeared 
material  to  the  questions  in  the  cause. 


Sir  JJtegrA  Cai/ma,  Q.C.,  and  Mr.  G.  Lake  RusseU  fc 
Plaintiffi:— 

Mr.  Hawkahaw^s  award  was  void  upon  the  face  of  it 
was  only  intended  to  have  the  effect,  which  it  actually 
of  inducing  the  House  of  Commons  to  suspend  the  S 
ing  Order:  that  cannot^  therefore,  be  urged  agains 
Then  it  is  said  that  we  have  been  till  just  lately  a  mil 
of  our  own  Company  :  that  is  not  so  now  ;  and  if  it 
it  is  immaterial^  supposing  the  agreement  itself  to  be 
vires. 

It  will  be  urged  that  the  North  Western  Compan 
not  to  be  affected  by  this  consideration  ;  that  they  ha 
agreement  under  our  common  seal ;  and  that,  thei 
this  Court  ought  not  to  interfere,  but  leave  the  part 
their  legal  remediea  But  they,  with  their  eyes  open,  ei 
into  this  agreement  with  persons  whom  they  knew 
agents  who  were  outstepping  their  powers  ;  therefore 
as  well  as  the  Midland  Company,  ought  to  be  resti 
from  acting  on  these  clauses. 

Again,  it  will  be  said  the  whole  question  is  one  < 
sively  for  the  cognizance  of  a  Court  of  law  ;  "  let  the  i 
be  made,  valeat  quantum,  and  then  you  can  resi 
enforcement.*'  But  the  arbitrator  might  award  one  • 
sum  for  all  these  breaches,  and  we  might  find  our 
unable  to  resist  the  action,  or  to  apportion  the  dan 
if  the  Court  should  think  any  one  of  the  complaints 
stantiated. 

A  further  objection  will  be,  that  the  entire  agre< 
must  stand  or  fall  together,  and  that  we  cannot  trea 
of  it  as  valid  and  part  as  invalid ;  that  is  not  a  cons 
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tioD  for  the  PlaintifiEi.  If  \3ie  North  Western  Oompany  think 
tliat  our  8000688  m  this  cause  will  entitle  them  to  have  the 
whole  agreement  set  aside,  let  them  file  a  Kil  directed 
specifically  to  that  purpose. 

But  all  this  depends  on  the  question — ^Are  the  clauses 
complained  of  ultra  vires  or  not  ?  Let  us  consider  them  in 
.detail 

Clause  44  is  clearly  ultra  vires :  it  provides  that  for  all 
iuiure  time  we  are  to  assent  to  the  passing  of  Acts  autho* 
rising  us  to  subscribe  to  their  extensions — i.  e.  it  proposes 
to  do  away  with  the  effect  of  the  WhamcUffe  order ;  and 
in  &^t,  one  of  the  breaches  of  agreement  complained  of  is, 
that  at  their  Whamdiffe  meeting  we  voted  against  the 
project  in  our  capacity  of  shareholders  in  their  undeiv 
taking ;  if  we  were  not  entitled  to  do  so,  the  Whamdiffe 
meeting  is  a  nullity. 

Clause  45  provides  for  the  application  of  our  capital  to 
the  purposes  of  their  Company  in  a  manner  in  which, 
according  to  the  standing  clause  inserted  in  all  Acts  of 
this  kind  (a),  we  could  not  have  used  it  for  our  own  pur- 
poses. 

Clause  46  is  rather  a  covenant  on  their  pari  than  on 
oars  ;  but  it  is  objectionable,  as  it  professes  to  secure  to  us 
advantages  which  we  could  not  enforce  against  them. 

Clause  47  is  an  attempt,  so  far  as  regards  future  exten- 
aons  of  their  Company,  to  deprive  the  shareholders  for  the 
time  being  of  our  Company  of  that  right  which  the  law 
expressly  gives  them  of  judging  for  themselves  as  to  the 
propriety  of  their  running  agreements. 

(a)  ^A  clause  shall  be  inserted 
in  every  railway  bill,  prohibiting 
any  Railway  Company  from  pay- 
ing oat  of  the  capital  which  they 
have  been  aathorised  to  raise  for 
the  porpoees  of  any  existing  Act 
the    deposit    required    by    the 


Standing  Orders  to  be  made  for 
the  purposes  of  any  application 
to  Parliament  for  a  Bill  for  the 
construction  of  another  railway." 
— L.  S.  O.  clxxxix,  6.— C.  S.  O. 
141. 
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Clauses  48  and  49  are  not  ultra  vires  in  themselves,  save 
in  so  far  as  they  provide  or  attempt  to  provide  a  means  of 
enforcing  the  foregoing  invalid  stipulations. 

If,  tfaen^  we  have  established  that  these  provisions  are 
imauthorised  and  illegal  as  against  us,  it  necessarily  follows 
that  we  are  entitled  to  come  here  to  prevent  our  own  direc- 
tors from  carrying  out  this  arrangement  in  excess  of  their 
powers,  and  to  prevent  the  North  Weste^m  Company,  who, 
at  the  highest,  are  purchasers  with  the  fullest  notice  of  the 
invalidity  of  the  agreement,  from  endeavouring  either  to 
enforce  the  same,  or  to  assess  damages  for  non-performance 
thereo£ 

Mr.  RoUf  Q.C.,  and  Mr.  0.  Osborne  Morgan,  for  the 
Midlamd  Company,  supported  the  Plainti£&'  case,  but 
took  no  part  in  the  argument. 

Sir  RouTiddl  Palmer,  S.  G.,  Mr.  Oiffard,  Q.C.,  and  Mr. 
Ma/rtvneau,  for  the  North  Western  Company  and  the  De- 
fendants named  as  directors  thereof : — 

There  are  two  questions  to  be  considered  in  this  case : 
1st.  Is  there  in  reality  anything  ultra  vires  in  the  clauses 
complained  of?  2nd.  If  so,  is  this  a  case  in  which  the 
Court  will  interfere  by  injunction  to  prevent  the  parties 
from  completing  the  proceedings  before  the  arbitrator, 
whatever  his  award  may  be  worth  when  obtained  ? 

In  discussing  the  former  of  these  questions,  we  may  leave 
clauses  48  and  49  entirely  out  of  sight,  as  they  are  admit- 
tedly valid,  imless  invalidated  by  their  relation  to  the 
former  clauses,  44 — 47.  But  there  is  no  possible  objection 
to  the  44th  clause,  which  only  provides,  that,  if  Parliament 
authorise  it,  they  will  subscribe  additional  capital.  There 
is  nothing  objectionable  in  their  pledging  themselves  not  to 
oppose  our  applications. 


The  45th  clause  is  equally  harmless  ;  it  merely  contem- 
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plates  a  deposit  of  the  money  of  the  Company  (not  sajring 
"  capital")  for  a  temporary  purpose,  \vhich  money  will  be 
returned  to  them  intact  if  the  bill  does  not  pass,  and  the 
disposal  whereof  will  be  provided  for  by  the  Act  if  the  bill 
should  become  an  Act.  The  Standing  Order  referred  to 
by  the  other  side  shows  that  the  Legislature  contemplated 
luch  a  deposit  if  made  out  of  income. 

The  Court  will  not  interfere  with  applications  to  Par- 
liament for  such  a  purpose:  Wa/rt  v.  Grand  JvmO' 
ivm  WatenjBorka  Company  (a),  Stevens  v.  South 
Devon  Railway  Company  (b),  Hatteraley  y.  Lord  Shd- 
hme  (c). 

[The  Yicb-Chancellor. — ^You  cannot  apply  at  the  ex- 
pense of  the  Company^  nor  can  you  pay  any  expenses  out 
of  the  corporate  property  without  the  authority  of  Parlia- 
ment (d).  I  remember  that  this  question  was  discussed,  in 
1828,  before  a  committee  of  the  House  of  Commons,  and 
that  Lord  Eldon  was  consulted  by  the  committee,  and 
gave  it  as  his  opinion  that  the  case  of  a  Company  was 
different  firom  that  of  an  individual  trustee,  and  that 
there  was  no  power  to  restrain  them  from  assenting ;  and 
that  opinion  led  to  the  establishment  of  the  l/\fhamdiffe 
(»rder.] 

The  SoUeitor-Oeneral. — ^Well  then,  the  next  clause, 
which  applies  the  traffic  arrangements  to  future  extensions 
of  the  Company,  is  unexceptionable ;  none  of  these  clauses 
therefore  are  ultra  vires. 

Besides,  Parliament  has  already  twice  recognised  this  as 
a  valid  agreement ;  first,  when  it  passed  the  CaeOebar  Ex- 
tension Act  in  1860,  and  again  in  1861  when  the  West- 
part  Extension  Act  was  passed. 

(a)  2  R.  &  M.  470.  ration  of  Norwich,  16  Sim.  225; 

(h)  18  Beav.  48.  Att,'Gen.  v.  Corporation  of  TFi- 

(e)  10  W.  R.  881.  gtm,  Kay,  268. 
(</)  Conf.  Ati.-'Oen,  v.  Corpo- 
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These  Plaintiffii  do  not  come  into  Court  ''witib  cleAii 
hands.''  They  baye^bj  means  of  this  very  agreement^  secured 
to  themselves  substantially^he  control  of  the  working  of  our 
line,  which  we  might  have  given  to  the  Great  Sovihem  and 
Western  Railway  Company  instead  of  to  them ;  and  then  they 
ask  your  Honour  to  interf(H«  in  order  to  relieve  them  firom 
the  operation  of  that  part  of  the  agreement  which  consti- 
tutes the  sole  consideration  which  we  receive  for  all  we 
have  given  them.  Can  the  Court  say,  ^  There  are  certain 
parts  of  this  agreement  from  which  the  Midland  Com- 
pany should  be  relieved  and  yet  the  North  Western 
Company  must  be  bound  by  the  rest  of  the  agreement^ 
unless  they  are  willing  to  incur  further  litigation  and  ex- 
pense by  filing  a  cross  Bill  V 

This  case  is  ripe  for  decision ;  and  therefore  the  objec- 
tion which  in  Svmpaon  v.  Lord  Howden  (a)  was  held 
sufficient  ground  for  refusing  to  withdraw  the  case  from  the 
jurisdiction  of  a  Court  of  law,  applies  in  full  force. 

Finally,  the  Plaintifib  come  here  to  ask  the  Court  to 
restrain  an  act^  which,  if  illegal,  cannot  hurt  them ;  but  if 
legale  is  the  right  of  the  Defendants ;  and  the  circumstance, 
that  the  agreement  is  under  the  common  seal  of  the  Com- 
pany, makes  no  difference  in  this  respect:  Ociffe  v.  The 
Nevyraarket  RaUvxiy  Conpany  (6). 

[The  Vice-chancellor  asked,  whether,  if  the  Defendants 
were  right  in  respect  of  the  eleventh  alleged  breach,  it  would 
not  have  the  effect  of  getting  rid  of  the  operation  of  the 
Whoflmdiffe  order.] 

The  SolicUor-Oeneral, — ^That  refers  to  our  own  Whamr 
diffe  meeting.  Any  individual  shareholder,  and  therefore 
the  Midland  Company  in  the  capacity  of  a  shareholder  in 
the  North  Western  Company,  might  be  bound  by  agree- 


(a)  8  My.  &  Or.  97. 


{h)  18  Q.  B.  457. 
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ment  to  attend  the  WhamcUJi  meeting,  and  concur :  and 
it  was  because,  being  so  bound,  they  did  not  concur,  that 
the  House  of  Commons  suspended  the  Standing  Orders  in 
the  case  of  the  Westport  Extension  Act. 

We  have  a  right  to  have  the  legal  questions  tried  at  law. 
Lord  CoUenham  certainly  appears  to  have  held  otherwise ; 
but  that  case  and  those  which  followed  it  have  been  virtually 
overruled  by  Lord  Truro  in  QoJtihls  case  (a).  The  Bill 
must  therefore  be  dismiased. 
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Sir  Eugh  Caima,  Q.  C,  in  reply  :-^ 

There  is  very  considerable  reason  to  regret  that  Lord 
Cottenham*8  decisions  have  been  overruled  i  but  the  point 
does  not  govern  this  case. 

Each  of  these  shareholders  is  a  cestui  que  trust,  whose 
trustees,  the  directors,  are  acting  in  a  manner  which  he 
considers  to  be  a  breach  of  trust ;  and  he  therefore  has  a 
right  to  come  to  this  Court  to  have  the  question,  whether 
this  be  a  breach  of  trust  or  not^  decided :  and  if  it  be  so, 
then  he  is  entitled  to  an  injimction  not  only  against  his 
own  trustees,  but  also  against  all  persons  dealing  with  them 
with  notice  of  the  breach  of  trust 

It  is  not  here  material  that  Parliament  has  acted  on  the 
powers  given  by  this  agreement.  The  question  is,  what 
was  the  effect  of  the  agreement  when  entered  into :  and 
moreover,  all  that  Parliament  has  done  has  boon  to  confer 
these  powers  contingently  on  their  obtaining  the  consent  of 
a  WhamdiJ'e  meeting :    Westport  Extension  Act,  a  23. 

On  the  remaining  point :  This  is  not  the  agreement  of  the 

Plaintiffs,  but  of  the  Company ;  and  the  PJaintiflfe  have  no 

right  to  have  it  cancelled  or  modified  in  any  way — their 

right  solely  extends  to  preventing  their  own  trustees  from 

committing  a  breach  of  trust,  whether  they  have  agreed  to 

do  so  or  not. 

(a)  3  Mac.  &  G.  155. 
VOL.   I.  M 
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Vicb-Chancellor  Sib  W.  Page  Wood:— 

This  case  has  been  very  ably  and  fully  discussed,  and  I 
think  I  am  enabled  at  once  to  explain  clearly  the  view  I 
take  of  the  matter. 

I  must,  in  the  first  place,  consider  the  position  of  the 
Plaintiflfe.  They  are  not  the  Midland  GrecU  Western 
Company  coming  here  to  set  aside  their  own  agreement^ 
but  shareholders  who  desire  to  be  relieved  against  the  act 
of  their  directors,  by  which  they  (the  Plaintiffis)  are  bound, 
under  the  common  seal  of  the  Company,  to  an  arrange- 
ment, to  which,  as  they  say,  they  are  not  liabla  That  is  a 
very  diflFerent  position  from  that  of  a  Company  coming  here 
to  be  relieved  from  the  consequences  of  its  own  act. 

In  all  cases  of  this  description  the  point  to  be  regarded 
is,  whether  there  is  or  not  in  the  act  contemplated  by  the 
Company,  any  stipulation  or  engagement  to  which  it  exceeds 
the  power  of  the  directors  to  bind  their  shareholders.  In 
this  point  of  view  the  case  is  entirely  distinct  from  Oattie*8 
case;  and  the  reasoning  on  which  the  Lord  Chancellor  there 
decided  that  a  Court  of  law  was  the  proper  tribunal  has 
no  application  here.  That  was  a  question  between  the 
Company  and  a  stranger ;  this  is  a  case  in  which  share- 
holders, who  are  completely  out  of  the  purview  of  the 
Courts  of  law,  come  here  to  restrain  their  own  directors 
from  exceeding  their  legitimate  powers.  The  Court  of 
law  in  which  the  threatened  action  should  be  brought 
might  or  might  not  uphold  the  awards  the  directors  might 
confess  judgment,  or  might  submit  to  the  judgment  of  the 
arbitrator  without  litigation;  and  in  all  or  any  of  these 
cases  the  shareholders  would  be  powerless  except  through 
the  medium  of  this  Court.  Surely,  then,  the  shareholders 
have  a  right  to  come  here  to  have  it  ascertained  whether 
the  directors  have  or  not  exceeded  their  powers,  and,  if  they 
have  done  so,  to  restrain  them,  and  all  persons  who  have 
dealt  with  them,  from  taking  advantage  of  such  excesa 
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Looking  on  the  matter  in  this  lights  it  seems  clear  to  me 
that  the  two  substantial  articles  do  considerably  exceed  the 
powers  of  the  directors  of  the  Company.  [His  Honour 
read  Articles  44?  and  45.]  The  engagement  here  is  two- 
fold :  first,  actively  to  support  the  extension  bills  of  the 
North  Western  Company;  and,  secondly,  to  subscribe  a 
portion  of  the  Parliamentary  deposit  I  think  that  each 
of  these  stipulations  it  was  beyond  the  powers  of  the  direo-' 
tors  of  the  Midland  Company  to  agree  to.  The  extension 
bills  in  question  were  bills  whereby  the  Midland  Company 
were  to  be  authorised  to  subscribe  towards  the  proposed  et« 
tensions  of  the  undertaking  of  the  North  Western  Com- 
pany. Now.  Parliament  has  taken  care  to  shield  the  share- 
holders  in  Railway  Companies  from  having  the  corporate 
funds  diverted  from  the  original  purposes  of  the  under- 
taking without  the  consent  of  three-fourths  of  their  body, 
given  at  a  general  meeting  of  the  Company  convened  in 
compliance  with  the  Whamcliff'e  order ;  but  if  this  agree- 
ment were  to  stand,  it  would  be  possible  for  a  simple  majo- 
rity of  the  Company  to  force  a  reluctant  minority,  exceed* 
ing  one-fourth,  to  subscribe  to  the  undertaking  of  another 
Company ;  for  if  the  common  seal  of  the  Company  were  set 
to  an  agreement  of  this  sort,  and  that  agreement  were  to 
be  held  valid,  the  minority  would  be  placed  in  this 
dilemma : — either  they  must  sanction  the  proposed  Act  at 
the  Whamcliff'e  meeting,  in  which  case  a  simple  majority 
would  be  sufficient  to  bind  the  Company,  after  the  Act  had 
passed,  to  take  up  the  shares ;  or  «lse,  if  they  positively  re- 
fused to  sanction  the  proposed  bill,  then  they  would  have 
done  an  act  which  would  prevent  the  Legislature  from  giving 
effect  to  the  application,  and  which  would  thus  be  a  breach 
of  this  stipulation  in  the  agreement,  and  therefore  the 
other  Company  would  be  entitled  to  damages.  That  this 
is  the  view  taken  of  the  agreement  by  the  North  Western- 
Company  is  clear  from  the  10th  breach  which.  tJiey  have 

assigned.     [His  Honour  read  it]     But  it  is  dbvious  thai 
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this  would  be  an  entire  destruction  of  the  protection  which 
Parliament  designed  to  provide  for  shareholders,  and  of 
which  they  are  intended  to  have  an  opportunity  of  availing 
themselves  in  every  session  in  which  there  is  any  applica* 
tion  to  Parliament 

Then  the  Solicitor-General  asks,  "Is  there  anything 
to  prevent  a  Company  from  agreeing  to  apply  for  a 
bill  V  No  doubt  they  may  apply,  the  governing  body 
of  the  Company  are  competent  to  do  that,  though  ever 
so  influential  a  minority  or  even  a  majority  of  the  share- 
holders were  to  object;  that  is  the  very  reason  for  the 
Wharncliffe  order,  which  makes  such  an  application  fu- 
tile unless  made  with  the  consent  of  three-fotirths  of  the 
shareholders  at  a  special  meeting.  But  though  it  is  well 
settled  that  they  may  apply,  it  is  equally  certain  that  they 
cannot  expend  one  farthing  of  the  corporate  funds  in 
Airtherance  of  the  application.  Can  it  then  be  argued 
that  they  can  covenant  to  apply  ?  That  is  to  say,  can  it  be 
maintained,  that,  although  they  are  not  competent  to  spend 
a  single  sixpence  of  the  Company's  money  in  aid  of  the 
application  if  they  apply,  still  they  can  bind  that  very 
money  by  covenant  so  as  to  render  it  liable  to  pay  damages 
if  they  do  not  apply  ?  If  it  were  necessary  to  decide  the 
point  at  present,  I  should  be  of  opinion  that  the  Wham- 
cliffe  order  supplied  a  suflBcient  answer  to  the  question,  * 

Mr.  Oiffard  says,  "  There  is  no  objection  to  a  covenant 
not  to  oppose ;  "  that  may  be,  though  I  do  not  intend  to 
express  any  opinion  to  that  effect  {a)  :  but  here,  the  cove- 
nant is  to  assist  the  application ;  and  I  have  no  doubt  that 
that  is  ultra  vires. 


(a)  This  point  was  much  dis- 
cussed in  Parker  v.  The  River 
Dwm  Namgation  Company  (1 
De  G.  &  Sm.  192),  but  not  de- 
cided; theYice-Chancellor  hay- 
ing induced  the  parties  to  come 


to  an  arrangement  beneficial  to 
both  sides ;  but  His  Honour  ex- 
pressed a  strong  opinion  that  he 
had  no  power  to  restrain  the 
Company  from  entering  into  such 
an  agreement. 
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I  may  pass  by  the  covenant  as  to  the  subscription  con- 
tract ;  though,  if  such  a  thing  were  still  required,  I  think  the 
clause  would  be  ultra  vires  in  this  respect  also,  as^  if  the 
directors  could  not  find  a  person  to  provide  the  requisite 
funds,  the  Company  would  be  rendered  liable  in  damagea 

The  remaining  branch  of  this  clause  is  also,  I  think, 
ultra  vires.  The  principle  upon  which  it  is  held,  that  the 
corporate  funds  cannot  be  applied  to  any  purpose  other 
than  the  purposes  of  the  Company,  must  extend  to  the 
case  of  these  Plaintiffs.  They  say,  in  effect^  "we  will  not 
allow  any  portion  of  our  capital  or  earnings  to  be  used  in 
any  manner  as  a  deposit  for  the  benefit  of  a  company  to 
which  we  are  strangers ;  still  less  for  the  purpose  of  enabling 
that  company  to  carry  into  effect  a  measure  the  result  of 
which  would  be  that  a  reluctant  minority  of  more  than 
one-fourth  would  be  compellable  to  subscribe  to  another,  it 
might  be  to  a  rival,  undertaking."  It  is  not^  therefore, 
necessary  to  consider  the  clause  which  has  been  referred  to  as 
"  the  standing  clause,"  which  prohibits  the  Company  from 
making  the  parliamentary  deposit  out  of  its  capital;  for 
although  it  be  true  that  an  inference  might  arise,  that  such 
deposit  might  be  made  out  of  income,  that  can  only  apply 
to  the  case  of  a  company  which  is  minded  to  extend  its  own 
works,  and  not  to  a  deposit  for  the  benefit  of  the  under- 
takings of  a  different  company.  I  must  therefore  hold 
that  the  whole  of  clause  45  is  ultra  vires. 

As  to  clause  46, 1  do  not  think  the  Plaintiff  are  entitled 
to  complain  of  it.  It  comes  to  this,  that  the  North  Western 
Company  covenant,  that  if  they  obtain  any  extension  Acts 
they  will  securei  certain  privileges  to  the  Midland  Com- 
pany. This  may  be  a  proceeding  in  excess  of  the  powers 
of  the  directors  of  the  North  Western  Company  of  which 
their  own  shareholders  might  complain ;  but  I  do  not 
think  that  these  Plaintifis  can  come  here  to  set  aside  the 
agreement  merely  on  the  ground  that  they  would  probably 
find  themselves  unable  to  enforce  it. 
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The  Solicitor-General  says  that  Parliament  has  already 
twice  recogDised  and  ratified  this  agreement,  in  the  Exten- 
sion Acts  of  1860  and  1861 :  I  do  not  so  read  the  Acts. 
It  is  very  common  to  have  provisional  agreem^its  entered 
into   in  such   cases;    agreements  whose    validity   is  ex* 
pressly  made  contingent  upon  the  concurrence  of  Parlia- 
ment, and  therefore  to  which  no  objection  can  be  taken. 
When  the  Legislature  is  asked  to  give   effect  to  one  of 
these  agreements,  they  do  not  stop  to  consider  whether  it 
could  stand  per  se  as  an  agreement;  but  they  recite  it^ 
and  if  they  think  proper  so  to  do,  they  take  steps  to  carry 
it  into   effect,  not  by  ratifying  it,  nor  by  declaring  its 
validity  in  any  way,   but    by   conferring   the  necessary 
powers  on  the  parties.     No  advantage,  therefore,  can  be 
gained  by  the  supposed  parliamentary  sanction. 

The  vice  of  clause  47  is  this, — power  was  taken  from 
Parliament  to  make  traffic  arrangements,  to  be  binding  for 
not  more  than  ten  yeara    Then  the  agreement  of  which 
this  clause  forms  a  part  was  entered  into ;  and  so  far  as 
this  agreement  only  affects  the  traffic  on  the   existing 
lines,  it  is  right  and  proper  and  under  due  parliamentary 
authority  :  but  this  clause  seeks  to  extend  these  arrange^ 
ments  to  all  extensions  which  the  North  Western  Company 
might  at  any  time  within  three  years  be  permitted  to 
make.     It  might  be,  that  Parliament  might  not  think  fit 
to  grant  powers  to  make  traffic  arrangements  on  the  ex- 
tension lines  ;  and  then  the  effect  of  this  clause  would  be, 
that  although  such  arrangements  could  not  be  properly  made 
under  direct  parliamentary  authority,  they  would  be  ob- 
tained, without  such  authority  and  without  the  sanction  of 
the  Board  of  Trade,  under  this  agreement.     It  is,  in  fact, 
saying,  "  if  Parliament  does  one  thing  then  we  will  do 
another :  if  Parliament  authorises  the  extension  of  yoiur 
line,  then  we  will  apply  to  that  extended  line  provisions 
not  authorised   by   Parliament.''      This  is   clearly   ultra 
vires. 
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Clauses  48  and  49  are  only  objectionable  in  their  relation 
to  the  preceding  clauses  ;  and  all  I  can  do  in  reference  to 
them  is,  to  declare  that  they  shall  not  be  used  so  as  to  give 
effect  as  against  the  Midland  Company  to  any  of  the 
provisions  against  which  I  have  decided. 

I  must  now  come  to  clause  44,  which  I  have  intention- 
ally reserved  to  the  last.  This  clause  is  in  effect  a  covenant 
not  to  oppose  such  a  bill  as  is  there  described.  [His 
Honour  read  the  clause.]  Now^  as  a  general  rule,  any 
subject  whosoever,  be  he  individual  or  body  corporate, 
may  apply  to  Parliament  for  any  special  law  which  he 
thinks  he  can  induco  the  Legislature  to  pass  for  his  benefit; 
and  therefore^  if  this  Article  has  any  operation  at  all,  it 
must  take  effect  as  a  covenant  on  the  part  of  the  Midland 
Company  not  to  oppose  the  application.  On  the  effect  of 
such  a  covenant  generally,  I  express  no  opinion :  but  in 
this  case  it  would  be  a  covenant  not  to  oppose  a  bill 
which,  if  passed  into  an  Act,  would  compel  a  reluctant 
minority  to  subscribe  towards  the  capital  of  another  com* 
pany  without  having  had  the  protection  of  a  Whamelife 
meeting ;  and  I  think  that  such  a  covenant  is  open  to  the 
same  objection  which  runs  through  these  clauses  generally, 
that  it  is  an  attempt  to  stipulate  those  shareholders  out  of 
the  benefit  of  the  Whamcliffe  order.  I  am  told  that  it  is 
a  novelty  to  interfere  with  the  making  of  an  award ;  but  I 
should  have  taken  exactly  the  same  course  had  this  been  a 
Bill  to  restrain  an  action  on  the  award.  The  Plaintiffs 
could  not  be  obliged  to  trust  to  what  their  directors  might 
choose  to  do  by  way  of  defence  to  the  action,  but  would 
have  had  a  right  to  come  here  to  protect  themselves  from 
any  damage  which  might  flow  from  the  unauthorised  cove- 
nants of  their  directors. 

Then  Mr.  Oiffard  says,  *'  if  any  part  of  this  agree- 
ment is  touched,  it  must  be  cancelled  in  toto."  But  the 
Plaintiffs  have  nothing  to  do  with   the  agreement,  and 
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are  not  entitled  to  ask  me  to  pronounce  any  part  of 
it  Toid  to  which  their  directors  were  competent  to  bind 
them.  They  can  only  ask  me  to  release  them  from  the 
consequences  of  acts  of  their  directors  by  which  they  are 
not  bound;  and  they  are  not  excluded  from  this  relief 
because  the  same  instrument  which  contains  the  invalid 
provisions  also  contains  other  matters  and  things  over  which 
they  (the  Flainti&)  have  no  control  The  effect  of  this 
decree  upon  the  agreement  as  a  whole,  if  litigated  at  all, 
must  be  litigated  in  a  proper  proceeding  between  the  Ck>m- 
panieSy  to  which  the  Plaintiffs  will  not  be  parties. 

There  must  be  a  declaration  that  the  agreement  of 
August^  1859,  so  far  as  it  purports  to  bind  the  shareholders 
of  the  Midland  Great  Western  Company  to  clauses  44, 
45  and  47,  and  so  feur  as  by  clauses  48  and  49  it  purports 
to  subject  the  said  Company  to  any  arbitration^  &a,  or 
damages  in  respect  of  any  breach  or  non-performanoe  of 
the  stipulations  contained  in  the  above-mentioned  clauses^ 
is  void  as  against  the  Midland  Great  Western  Company; 
but  this  declaration  is  to  be  without  prejudice  to  any  ques- 
tion as  to  the  validity  or  invalidity  of  the  said  agreement 
further  or  otherwise  than  as  hereinbefore  declared.  Then 
restrain  both  Companies,  their  officers,  servants,  and  agents 
from  acting  on  the  agreement  in  respect  of  any  of  the 
covenants  hereby  declared  to  be  void.  I  think  it  is  not  a 
case  for  costs  against  the  North  Western  Company ;  but 
the  Flaintififs  may  have  their  costs  as  between  solicitor  and 
client  out  of  the  funds  of  their  own  Company. 
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XHIS  was  a  modoot  for   an  rajimctioii   to  restrain  the    mv.|«9mhi 
Defisndants  from  holding  or  permitting  to  be  held  any  sales        1^^^^ 
by  aoctiim  on  the  premises  mentioned  in  the  Bill  »  boow,  vlmt 


The  premises  in  question  irere,  by  an  indenture  dated  9th  S^JJ^J^J 

June,  1861,  demised  by  the  Plaintiff  to  the  Defendants  nonootnyoa 

Whyte  and  Adams,  for  the  term  of  2^  years ;  and  the  lease  mdo^  will  bs 


contained  a  covenant  on  the  part  of  those  Defendants  "that  ^|^u^ 
they  should  Dot  nor  would  permit  or  suffiar  any  sale  by  J^riThTioli 
auction  to  be  held  or  made  in  or  upon  the  said  premises  or  bit  1mm  witb- 
any  part  thereof,  ¥rithout  the  license  and  consent  in  writing  uw  eoYwan^ 


of  the  Plaintiff.-  ltip-»«k.t 

bemMeMTdAil 
Whyte  was  the  manager  of  the  Rhenish  Coal  Company,  *?^*^]J^,*^ 

and  Adams  was  the  agent  in  London   of  the  DutGh  his  1mm,  and 

Rhenish  Railway  Company,  and  the  premises  in  question  ^Stli^lIbMa? 

were  used  by  them  principally  for  offices.  The  premises  being  *^7,!X^^ 

larger  than  they  required,  a  portion  of  the  house  was  sublet  TenigatioiL 

by  them  to  one  Bammond,  who  was  secretary  to  the  Loft' 

don  General  Coal  Company  (Limited) ;  and  in  the  sub-lease 

no  covenant  of  the  nature  above  described  was  inserted. 

On  the  17th  of  September,  1862,  Hammond,  who  was 
the  person  ostensibly  in  occupation  of  the  house,  again  sub- 
let a  part  of  his  portion  to  the  Defendant  Sparks,  who 
swore,  that,  at  the  time  of  such  sub-letting,  Hammond  was 
aware  that  he  (Sjparks)  intended  to  use  the  premises  as  a 
shop  for  the  sale  of  Birmingham  jewellery. 

Sparks  expressly  denied  that  he  had  any  notioe  of  the 
covenant  in  the  original  lease;  and  he  said  that  he  had  not 
entered  into  any  such  covenant.  He,  however,  denied  any 
intention  of  holding  sales  by  auction. 

On  the  16th  April,  1863,  Sparks  sub-let  a  portion  of  the 
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premises  to  the  Defendant  Atkinson,  for  the  term  of  six 
months  from  that  day.  It  appeared  that  Atkinson  on  this 
occasion  had  asked  Sparks  whether  there  was  any  objection 
to  his  nsing  the  premises  for  the  purpose  of  holding  sales 
by  auction;  and  that  Sparks  had  replied  that  he  knew  of 
no  objection,  and  had  shown  him  (Atkmson)  the  agree- 
ment from  Hammond  under  which  he  {Sparks)  held,  which 
agreement  contained  no  trace  of  any  such  covenant  as  that 
now  relied  on. 

On  the  14th  of  May,  a  public  notice  was  affixed  to  the 
premises,  announcing  that  the  Defendant  SaJ/mon  had 
received  instructions  to  sell  by  public  auction  thereon  the 
stock  of  the  proprietor  (the  Defendant  Atkinson). 

Thereupon  the  Plaintiff  caused  the  Defendants  Whyte, 
Adorns,  and  Sal/mon  to  be  served  with  notices  threatening 
Chancery  proceedings  to  restrain  the  sale ;  but  these  Defend- 
ants declared  that  they  had  no  power  in  the  matter:  and 
the  Bill  was  then  filed 


ArffumenL         Mr.    Giffard,   Q.  C,   and    Mr.  Hetherington,  for    the 
Plaintiff:— 

This  is  a  mere  question  whether  a  lessor  is  to  lose  the 
benefit  of  the  stipulations  he  has  taken  care  to  insert  in 
his  lease,  by  reason  only  that  his  lessee  has  sub-let  to  other 
parties  who  propose  to  set  these  stipulations  at  defiance. 
That  question  was  finally  settled  in  favour  of  the  Plaintiff 
by  Ttdk  V.  Moxhay  (a). 

Mr.  Stiji  Everitt  for  the  Defendants  Sparks  and 
Atkinson : — 

When  covenants  run  with  the  land,  the  Court  will  re- 

(a)  2  Ph.  774. 
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strain  all  araigDees  of  the  lease  aud  sub^Iettees  from  breach 
of  the  covenant ;  but  when  that  is  not  so^  the  Court  will  only 
act  in  the  circumstances  pointed  out  in  Tulk  v.  Moxhay, 
ia,  when  notice  of  the  covenant  is  brought  home  to  the 
occupier.  We  are  sub-lessees  of  a  sub-lessee,  and  therefore 
cannot  be  held  liable  to  the  covenants  in  the  lease  :  Moore 
V.  Greg  (a). 

A  very  similar  case  to  this  was  lately  decided  by  Yioe- 
Chancellor  Kinderaley ;  Moses  v.  Taylor  (6).  Mor^ 
over,  Atkinson  actually  inquired  of  his  immediate  lessor 
whether  he  was  entitled  to  hold  such  an  auction  as  that 
complained  of,  and  was  assured  that  he  was  so.  That  puts 
anend  to  any  idea  of  constructive  notice  :  Jones  v.  Smith  (c). 
The  lessor  has  a  complete  remedy  by  ejectment,  and 
this  Court  will  only  deal  with  a  personal  equity  in  these 
cases :  Bodson  v.  Coppard  (d). 

[The  Vicr-Chancellor. — In  that  case,  the  tenants  were 
not  parties.] 

Mr.  Everitt, — If  this  were  a  matter  of  course,  they 
would  not  be  necessary  parties. 

[He  also  referred  to  Coles  v.  Sims  (e).] 

Mr.  Oiffardj  Q.C.,  in  reply  : — 

Moses  V.  Taylor  was  a  very  peculiar  and  doubtful  case. 
There  is  no  authority  for  saying  that  a  person  in  the  posi- 
tion of  the  Defendant  is  a  purchaser  for  value  without  notice; 
and  the  only  ground  on  which  the  Vice-Chancellor  could 
have  held  that  the  Plaintiff  had  mistaken  his  remedy  was, 
that  the  act  was  past  and  done,  and  there  was  no  longer 
anything  to  injoin  against :  that  is  not  so  here.  Is  the 
lessor  to  lose  the  benefit  of  a  valuable  lease,  because  his 
lessee  chooses  to  carry  on  a  noxious  trade  ? 

In  Hewitt  v.  Loosemore  (/),  and  that  class  of  caae^ 

(a)  2  Ph.  717.  id)  29  Beav.  4. 

ib)  11  W.  R.  81.  («)  Kay,  56  ;  S,  C.  5  D.  M.  G.  I. 

(c)  1  Hare,  43.  lo  9  Hare,  449. 
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parties  have  escaped  being  fixed  with  notice,  because  they 
made^easonable  inquiries,  and  answers  were  given  sufficient 
to  put  them  off;  but  no  man  can  shelter  himself  under  a 
plea  of  purchase  for  value^  unless  he  has  used  all  reasona- 
ble precaution. 


Judgmem.     Vice-Chancellor  Sir  W.  Page  Wood  :-- 

The  true  answer  to  the  difficulty  suggested  by  Mr. 
Everitt  I  take  to  be  this: — ^Will  the  Court  allow  a  person 
to  take  a  valuable  house  without  any  inquiry  and^  then  say, 
'  I  will  do  anything  I  please,  because  I  did  not  choose  to 
find  out^from  my  lessor  what  interest  he  had  in  the  pro^ 
perty ;  and  therefore  I  am  not  affected  with  notice?'  The 
least  inquiry  here  would  have  elicited  the  information  as 
to  the  covenant. 

The  question  is  of  the  largest  possible  description :  sup- 
pose a  letting  of  a  very  valuable  house  to  a  desirable  tenant^ 
with  the  usual  covenant  against  exercising  trades,  and  the 
lessee  sublets  to  a  person  who  opens  a  public  house— could 
it  be  argued  that  the  landlord  must  either  determine  the 
lease  by  entry  for  condition  broken,  or  submit  to  the 
nuisance  ?  No  person  is  entitled  to  take  property  of  this 
description  without  asking  a  single  question  on  the  subject : 
it  is  said,  indeed,  that  such  is  the  custom  in  the  case  of 
these  short  terms ;  but  that  cannot  be  recognised. 

If  you  simply  take  a  sub-lease  without  conditions,  you 
are  entitled,  and  bound,  to  examine  your  lessor's  tiUe :  if 
you  have  contracted  not  to  do  so,  there  may  be  a  question 
as  to  the  effect  of  that ;  but  if  you  do  neither  one  nor  the 
other,  but  enter  without  any  inquiry  of  any  sort,  you  must 
be  taken  to  know  that  the  property  is  holden  under  some  tiUe 
or  other ;  and  if  you  do  not  take  any  means  to  discover 
what  that  is^  you  cannot  be  looked  upon  as  a  purchaser 
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iritihoot  notice,  which  is  the  true  ground  of  exemption  in 
the  cases  cited. 


The  present  seems  to  be  a  hard  case  against  Atkimf 
Bon,  He  asked  his  immediate  lessor  whether  he  had 
power  to  let  the  premises  for  the  purpose  of  holding  an 
auction  there ;  and  Sparks  said  that  he  had.  I  assume 
that  he  shewed  him  the  agreement  from  Hammond  under 
which  he  himself  held,  and  it  is  admitted  that  that  agree- 
ment is  silent  on  this  point ;  but  then  it  appears  that  Ham- 
mond was  in  possession  merely  as  secretary  to  the  London 
General  Coal  Company  (Limited),  and  his  occupation  as 
secretary  would  not  imply  any  power  on  his  part  to  alter  the 
condition  of  the  premises :  now,  if  the  rule  be,  that  you  must 
inquire  into  the  title  of  your  lessor,  I  think  you  ought  not  to 
have  rested  content  with  seeing  an  agreement  from  Hamr- 
mond  merely,  without  going  back  to  some  one  who  would 
have  more  complete  title,  than  the  secretary  of  such  a  Com- 
pany could  have  merely  as  secretary.  It  is  impossible  to  allow 
a  person  to  shelter  himself  under  a  plea  of  purchase  for 
value  without  notice,  if  he  chooses  to  rest  satisfied  without 
knowledge  which  he  has  a  right  to  require. 

The  Bill  must  be  dismissed  as  against  Salmon  without 
costs ;  and  an  injunction  must  be  awarded  against  Atkinson 
and  his  agents,  in  the  terms  of  the  notice  of  motion.  Costs 
of  the  motion  to  be  costs  in  the  cause. 


1863. 
Fabkeb 

V. 

Whtte, 
Judgmeni, 
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— ^— ^  GRUNDY  V,  HEATHCOTE. 

February  17  th,    _ 

Mortgagor  and    £>Y  a  deed  dated  in  the  year  1810,  Maiien,  the  testator 

Mortgagee —      ... 

Purc/uuer  with   m  this  cause,   mortgaged  certain   real  estates  known  as 
mu  ^*^''  .    ^otea  Park  and    Wheatcroft,  to  one  Balguy,  to   secure 

The  trustee  of       _    ^^^         _  .  "^  if    if* 

a  sum  of  money  £5000  and  interest. 

charged  on  real 

aho^owner^of  Marten,  by  his  will,  bequeathed  an  annuity  of  £\S  per 

•e^t toth* *°^"  *^^"°^  ^^  **-™-  Gru'^^y  (^^^  mother  of  the  Plaintiffs)  for 

charge,  is  en-  her  life,  and  a  legacy  of  £300  to  her  children,  payable  after 

any  portion  of  ^^1^  death ;  and  he  charged  the  said  annuity  and  legacy 

chai^^^r^  ^°  ^^  ^^^  estate ;  and  subject  thereto  and  to  his  debts  he 

the  trust,  pro-  devised  all  his  real  and  personal  estate  to  the  trustees  of 

vided  he  re-         _       .,,       ,  ,     .  .  ,  ,  . 

serres  a  portion  his  Will,  whom  he  nominated  his  executors. 

sufficient  to 

char^;*andthe       ^y  indentures  of  lease  and  release,  dated  in  March,  1834, 

camiot'he'f  Y     ^^^^^^^  "^  Marten  and  A,  Marten  (the  trustees)  of  the  one 

lowed  into  the    part,   and   the   executors   of  Balguy  of  the   other  part* 
hands  of  a  pur-  ...  .  ,    ,  .        .«         ^ 

chaser  with        reciting  the  previous  mortgage  and  the  testator  s  will  and 

notice  of  the  ^^^^^^  ^^j  ^j^^^^  ^y^^  Martens  owed  £500  to  Balguy' a 
estate  over  and  above  the  ^5000,  the  estates  in  question 
were  conveyed  to  Balguy  8  executors,  with  a  power  of  sale 
at  any  time  after  the  29th  of  September,  1834 ;  and  it  was 
declared  that  the  produce  of  the  sale  should  be  applied, 
first,  in  payment  of  the  «£^5000  and  interest,  next  in 
providing  for  the  charge  of  ^6*300,  then  in  payment  of  the 
£500  and  interest,  and  the  surplus  (if  any)  for  the 
Mariena, 

By  an  indenture,  dated  July  1850,  and  made  between 
the  Martens  of  the  one  part,  and  Balguy' s  executors  of 
the  other  part,  it  was  agreed  that  the  mortgagees  should 
accept  Cotes  Park  in  full  of  all  demands  in  respect  of 
their  mortgage ;  and  Wheatcroft  was  thereupon  re-conveyed 
to  the  Martens  discharged  from  the  mortgage  debt^  but 
expressly  charged  with  the  payment  of  the  annuity  of 
£15  to  Mrs.  Grundy.  No  mention  of  the  legacy  of  ^300 
was  made  in  that  deed. 
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At  this  time  there  was  more  than  ^6000  due  to  Balgu^a        1B«8 
estate  ir.  respect  of  the  mortgagea  Gbuitdt 

V. 

Immediately  after  this  agreement  Balguy'a  executors     HaAxeooim 
sold  Cotes  Park  to  the  Defendant  Heathcote  for  £6000.  SuummL 

By  an  indenture  dated  in  June,  1854*,  and  made  between 
J.  Marten  of  the  one  part,  and  A,  Marten  of  the  other  part^ 
the  entirety  of  Wheatcrojl  was  vested  in  A.  Marten  in  fee. 

A.  Marten  died  in  1858,  having  by  his  will  devised 
Wheatcroft  to  two  of  the  Plaintifl&  in  fee. 

Mrs.  Grundy  died  in  1861,  and  thereupon  her  three 
children  (the  present  Flaintifis)  filed  their  Bill  against 
Heathcote  and  the  representatives  of  Balguy,  claiming  to 
have  the  legacy  of  jfSOO  paid  to  them  out  of  the  surplus 
of  j£*1000  which  Cotes  Park  had  realised  over  and  above 
the  <f  5000  charged  on  the  estates  by  the  testator ;  and  in 
default  of  such  payment  they  claimed  that  the  said  legacy 
was  a  still  subsisting  charge  on  Gates  Park. 


Mr.  Daniel,  Q.C.,  and  Mr.  Grenside,  for  the  Plaintiffs.      Argumeni. 

Mr.  Currey,  for  the  Defendant  Heathcote. 

Mr.  John  Pearson,  (Mr.  Giffard,  Q.  C,  with  him),  for 
the  representatives  of  Balguy : — 

This  is  a  case  of  a  mere  mortgage,  not  a  trust  at  all : 
tlie  sale  complained  of  was  only  a  mode  of  payment  ar- 
ranged between  debtor  and  creditor ;  there  was  then  more 
than  .^6000  due.  The  Plaintiflfe  do  not  represent  any 
party  to  the  deed,  and  are  mere  strangers  to  the  whole 
transaction. 

Mr.  Daniel,  Q.C.,  in  reply  : — 

This  was  not  a  transaction  between  debtor  and  credit<»r. 
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Arffument, 


The  Martens  had  a  duty  to  perform  as  to  the  debt  of 
£5000 ;  and  having  also  assets  in  their  hands,  and  being 
residuary  legatees,  they  arrange  viiiii  their  creditor  that  he 
should  take  the  trust  assets  charged  with  the  liabilities : 
had  they  not  stipulated  for  that,  the  arrangement  would 
have  been  a  breach  of  trusty  which  this  Court  will  not 
presume. 

The  special  arrangement  with  respect  to  the  annuity 
shews  that  the  annuity  and  that  alone  was  to  be  chaiged 
upon   Wheatcrofi. 


Judgment,       ViCB-CHANCELLOR  SiR  W.  PAOE  WOOD  : — 

This  is  a  very  singular  case,  but  the  true  contest  can 
be  readily  arrived  at.  The  Plaintiffs  are  entitled  to  a  sum 
of  jPSOO,  which  was  charged  on  all  the  testator's  real  estate. 
Fart  of  this  estate  two  of  the  Plaintiffs  are  in  possession  of; 
but  it  does  not  appear  that  there  has  been  any  sale  or  pur- 
chase of  the  estate.  There  has,  indeed,  been  a  sale  by  one  of 
the  executors  and  residuary  deviseesto  theother ;  but  that  will 
not  dispose  of  the  question.  The  remaining  Plaintiff  has  an 
obvious  right  to  come  against  the  two ;  but  then  they  say^ 
there  was  a  further  portion  of  the  estate  which  has  been  wAd, 
and  from  which  they  contend  this  charge  should  be  raised. 
It  is  clear  that,  unless  the  deed  of  1834*  gives  them  such 
right,  they  can  have  no  right  to  follow  the  sold  portion 
of  the  estate  so  long  as  there  is  unsold  estate  sufficient 
to  satisfy  their  claim.  Now,  at  the  date  of  this  deed,  the 
executors  were  themselves  owners  of  the  estate,  subject 
to  the  charge,  and  were  therefore  fairly  entitled  to  mort- 
gage the  fee  by  way  of  further  charge  to  secure  the  £500 
as  well  as  the  <£^5000,  and  there  does  not  appear  to  have 
been  any  attempt  to  conceal  the  legacy.  The  deed  was 
clearly  a  mortgage  deed,  [His  Honoiu:  read  the  deed,  as 
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above  stated  J  and  wa«  not  intended  to  impose  any  trust        ^®®- 
on  the  mortgageea     If  there  had  been  any  tender  of  this      Gbundt 
money  before  sale,  even  after  the  time  fixed  by  the  deed   HEAraoara. 
had  elapsed,   the  Court  would   obviously  have  oompelled     j^J"]jJ^ 
acceptance ;  but  if  so,  the  transaction  was  a  mortgage.     If 
it  had  not  been  for  the  fact  that  the  vendors  were  also 
the  trustees,    this   would    have    been  a  mere  case  of  a 
mortgage,  and  the  Flaintiffi  would  have  no  right  to  file 
a  Bill;   but  the  vendors  as   executors  were   entitled   to 
say  to  the  mortgagees,   ''If  you  sell,  you  must  pay  ih« 
£300    in   priority  to    the  £500,   because  as  trustees  of 
this  charge  we  are  entitled  to  be  discharged."     Gregory 
V.  W^iamsip)  shows  what,  in  such  a  case/are  the  rights  of  a 
person  not  a  party  to  the  contract,  and  that  the  Plainti£b 
would  in  this  respect  be  entitled  to  stand  in  the  place  of  the 
Ma/rtens,  on  the  ground  that  the  trustees  were  otherwise 
committing  a  breach  of  trust     If  therefore  there  had  been 
no  other  estate  it  seems  to  me  that  considerable  question 
would  have  arisen,  as  strangers  taking  tmder  these  circum- 
stances would  have  been  fixed  by  the  subsequent  facts. 

Then  comes  the  subsequent  transaction  by  which  these 
mortgagees  accepted  Cotes  Park  in  discharge  of  their  claims, 
and  reconveyed  Wheatoroft  to  the  n^ortgagors.  The  evi- 
dence as  to  this  transaction  is  to  be  foimd  in  Mr.  Barber^s 
affidavit  and  the  result  of  that  affidavit  is.  that  there  is  no 
evidence  of  any  express  contract  that  the  j^SOO  was  to  be 
charged  on  Wheatcrofi,  which  was  expressly  made  subject 
to  the  annuity ;  but  such  a  charge  is  not  inconsistent  with 
the  deed,  and  its  whole  scope  and  object  is  that  Wheat- 
crofi should  be  subject  to  the  entire  charge.  The  Martens, 
being  competent  to  do  so  (as  they  had  other  real  estate), 
release  Cotes  Park  from  the  charge  in  consideration  of  the 
release  of  the  rest  of  the  real  estate  from  the  mortgage. 
Why  should  the  mortgagees  give  up  £2Z4t  odd,  as  the  evi- 

3  Meriv.  582. 
VOL.  I.  N 
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^"^^  Jmm»  ih^vB  they  did,  and  further  agree  to  pay  a  sum 
^£X0  in  addition  7  I  do  not  think  that  the  mere  circum- 
s«aK«  that  the  annuity  of  £15  is  mentioned,  and  the 
chaige  of  JPSOO  is  not  mentioned,  has  any  operation  on 
th^  rights  of  the  parties,  particularly  when  we  consider 
Ihat  it  must  have  been  before  their  eyes  at  the  time. 

The  natural  effect  of  the  agreement  is,  that  WJieafcroft 
JM  still  liable  to  this  debt ;  the  result  of  which  is,  that  the  sup- 
posed presumption  of  a  breach  of  trust  is  rebutted  by  the 
existence  of  Wheatcrqft,  which  is  not  shown  not  to  be  suf- 
ficient to  answer  the  charge  in  question. 

I  dismiss  this  Bill  with  costs,  on  the  express  ground  that 
the  Plaintiffs  are  already  in  possession  of  the  property 
which  is  really  subject  to  this  charge. 


JforeASiid 

Pkadiitff^ 
Pariiet^MiH' 


WEST  MIDLAND  RAILWAY  COMPANY  v.  NIXON. 


Vendor  and     JL  HIS  case  came  on  upon  demurrer,  the  facts  stated  in 


Purchaur. 

Altboagh  a 
on  olaiiU' 


the  Bill  being  as  follows  : — 

person  olaim- 

Im  land  by  By  an  agreement  dated  the  21  st  of  July,  1 864,  Seymour 

monnt  is  not  Phillips  A  Uen  agreed  to  grant  a  lease  of  minerals,  with 

toatmtfor  certain  surfieice  rights,   to   Messrs  Nixon  ^  Co.   for  99 

loraance^  years,  containing  a  proviso  which  reserved  to  the  lessors 

person  who,  by  an  interest  in  any  compensation  which  Messrs.  Nixon  d'  Co. 

virtue  of  an  J  r  y 

antecedent 

agreement  with 

the  vendor,  claims  to  be  interested  in  the  pnrchase-money,  is  a  proper  party  to  a  suit  by  the 

purchaser  to  have  the  right  to  the  purchase-money  ascertained,  and  for  specific  pertorm- 

ance  against  the  vendor. 

Tasker  v.  Small,  3  My.  &  Cr.  63,  distinguished. 
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might  obtain   from  any  company  which  should  proceed         1863. 

with  a  certain  projected  railway  over  the  land.  west  Mid- 

land RlIL- 

In  1857,  a  company  since  merged  in  the  Plaintiffs'  Com-  watComfaiit 
pany,  obtained  powers  to  construct  a  railway  over  the  land,        Nixok. 
as  to  which  some  doubt  existed  whether  it  came  within  the      statemtnt 
description  of  the  projected  railway  referred  to  in  the  lease. 

By  an  agreement  dated  the  25thof  June,  1H57,  Seymour 
Phillips  Alien  agreed  to  sell  to  the  Company  such  land  as 
they  might  require  at  a  certain  price  per  acre. 

On  the  19th  of  November,  1861,  the  Company  entered 
into  an  agreement  with  Nixon  ^  Co.  for  the  purchase  of 
their  interest  in  the  lands  required  for  the  railway,  the 
compensation  to  be  fixed  by  arbitration.  This  agreement 
contained  a  proviso  that  the  compensation  was  not  to  be 
deemed  to  be  paid  in  respect  of  any  interest  which  Seymour 
PhUlips  AUen  might  lawfully  claim  to  have  in  the  said 
lands. 

Until  after  the  amount  of  compensation  to  Nixon  ^  Co. 
was  fixed  at  ^£12,560,  by  an  award  made  on  the  13th  of 
October,  1862,  Messra  Niason  ^  Co.  had  concealed  from 
the  Company  the  clause  as  to  compensation  contained  in 
their  leaaa 

On  investigating  the  leasehold  title,  this  clause  was  disco- 
vered ;  and  the  title  was  accepted,  and  the  draft  conveyance 
by  Nixon  ^  Co.  to  the  Company  settled,  subject  to  the  ques- 
tion arising  out  of  the  reservation  of  compensation  to  the 
lessors.  At  this  time  Seymour  PhiUi/pa  Allen  was  dead, 
and  the  reversion  had  descended  on  his  heir. 

In  reply  to  a  notice  served  by  the  Company  on  the  solicitors 
of  the  heir  and  also  of  the  executrix  of  Seymour  Phillipa 
AUen,  stating  that  the  purchase  of  Nixon  /*  Co.'8  interest 
would  be  completed,  and  the  compensation  paid  to  them 
unk*ss  claimed  by  the  heir  or  executrix,  an  answer  was 

N  2 
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V. 
NlXON. 


1 863.        BBDt,  to  the  effect  that  the  heir  (the  Defendant  H.  8.  Alien) 

West  Mid-     claimed  to  receive  the  Yfhole  of  the  compensation.    The 

tfAT  CompSit  «^wtrix  also  claimed   to  have  some  interest  under  the 

compensation  clause  in  the  lease.    The  Company  having 

refused  to  complete  under  these  circumstances,  Nixon  ^  Co. 

threatened  proceedings  at  law. 

A  further  dispute  had  also  arisen  between  Niocon  ^Co.  and 
the  Company,  as  to  the  amount  to  be  paid  for  interest  or  occu- 
pation rent  in  consequence  of  the  Company  having  taken 
possession  of  part  of  the  land  (without  the  formalities  re- 
quired by  the  Lands  Clauses  Act)  before  the  agreement 
for  the  purchase  of  Nixon  f"  Co.* a  interest  was  completed. 

This  Bill  was  filed  against  Messrs.  Nixon  ^  Co.  and  the 
heir  and  executrix  of  S.  P.  Alien,  praying  a  declaration 
what  parts  of  the  compensation  were  payable  to  the  De- 
fendants respectively ;  and  that^  on  payment  thereof  to  such 
Defendants,  Messrs.  Nixon  ^  Co.  might  be  ordered  to  exe- 
cute the  conveyance,  and  also  that  the  Plaintifis  might  be 
at  liberty  to  pay  into  ooturt  (without  prejudice)  a  sum 
sufficient  to  secure  any  sums  ultra  the  amount  awarded 
which  might  be  found  to  be  payable  by  them  in  respect  of 
their  occupation ;  and  that  thereupon  the  Flaintiffi  might 
be  let  into  immediate  possession  of  the  whole  land.  The 
Bill  also  prayed  an  injunction  against  Nixon  ^  Co.  to  re- 
strain proceedings  at  law,  and  that  the  costs  should  be  paid 
by  such  of  the  Defendants  as  the  Court  should  direct.  An 
afiSdavit  of  no  collusion  was  filed  with  the  Bill. 

To  this  Bill  the  heir  and  the  executrix  of  S.  P.  Alien 
put  in  a  joint  demurrer  for  want  of  equity  and  multi- 
fariousness. 


Argtmtnt         Mr.  Oiffo/rd,  Q*C.,  and  Mr.  Kay,  for  the  demurrer : — 

On  a  Bill  by  a  purchaser  asking  specific  performance^ 
(as  this  does  against  Nixon  in  Co.^  no  one  but  the  vendor 
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V. 
KlZOK. 

Argume»L 


can  be  made  a  Defendant :  Mch  ▼.  8mith  (a),  TctaA&r  v. 
Small  (b).  K  the  concurrence  of  any  one  else  is  required 
in  the  conveyanoe,  all  that  the  purchaser  can  do  is  to  call  ^^ooiI^aiit 
upon  the  Tendor  to  obtain  it.  The  reason  is  plain.  The 
stranger  to  the  contract  cannot  enforce  it  against  the  pur- 
chaser ;  and  if  the  purdiaser  could  make  him  a  Defendant^ 
^lere  would  be  no  mutuality. 

Forther,  the  Bill  as  against  us  is  a  bill  of  inteipleader  or 
nothing.  It  asks  nothing  against  us  but  interpleader  relief ; 
and  is  accompanied  by  an  affidavit  of  no  collusion.  As 
an  interpleader  bill,  it  is  clearly  bad,  because  the  Plain- 
tifi  daim  an  interest  for  themselves,  and  for  other  reasons : 
Bignold  vJLudUmd  (c). 

As  to  the  executrix,  the  only  allegation  as  to  her  is,  that 
the  daims  an  interest  under  the  clause  in  the  lease,  which 
is  not  suffident  to  save  a  demurrer,  where  the  other  fisicts 
stated  show  that  she  is  not  a  proper  party. 

Further,  the  Bill  is  multiEarious ;  as  a  great  part  of  the 
relief  asked  as  to  the  occupation  dispute,  and  otherwise,  in 
DO  way  concerns  us ;  and  we  ought  not  to  be  mixed  up 
withik 

Mr.  Damd,  Q.C.,  Sir  H.  Cai/ma,  Q.C.,  and  Mr.  Hemvmhig^ 
for  the  Flaintifib,  were  not  called  upoa 


Vice-chancellor  Sib  W.  Page  Wood  :— 
I  think  in  this  case  I  must  overrule  the  demurrer. 
I  have  always  understood  the  rule  in  Taaker  v.  SmaU 
to  apply  to  a  person  who  claims  an  interest  paramount 
to  the  contract^  and  not  to  one  who  mixes  himself 
up  with  the  contract,  and  makes  himself  a  direct  party 
to  it  by  setting  up  a  claim  to  some  benefit  resulting 
from  it  Ab  the  case  is  stated  in  the  Bill,  the  lessor 
(a)  Jac  490.  (6)  3  My.  &  Or.  63.  (c)  11  Sim.  23. 


March  2nd. 
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1863.       of  the  property,  in  dealing  with  his  lessee,  did  not  in  the 

West  Mid-    agreement  for  the  lease  reserve  all  the  mineral  rights,  or 

w't^ComfImt  cuiything  of  that  nature.     If  he  had  done  that,  simply  re- 

*'  serving  something  out  of  the  lease,  he  would  have  been 

entitled  to  insist  upon  his  rights  against  the  Plaintiffs,  and 

^^ '  the  Flaintiffii  could  not  have  brought  him  before  the  Court 
on  a  Bill  like  this.  He  could  have  stood  on  his  indepen- 
dent right&  But  instead  of  doing  that^  he  says  in  effect, 
'*  I  do  not  reserve  to  myself  any  description  of  property  what- 
ever, but  I  reserve  to  myself  a  share  in  all  the  moneys  to  be 
derived  by  way  of  damages,  compensation,  or  the  like,  that 
you,  the  lessees,  may  obtain  from  a  railway  company."  By 
doing  that,  the  lessor  elected  to  mix  himself  up  with  the  sub- 
ject matter  of  any  contract  which  might  be  made  between 
the  lessees  and  such  railway  company.  Then  the  lessor  is 
informed  that  the  compensation  is  about  to  be  paid  to  the 
lessee ;  and  he  does  not  say  that  the  lessee  had  been  bar- 
gaining without  authority  for  the  sale  of  anything  which 
was  reserved  out  of  the  lease,  but  he  adopts  the  bar- 
gain, and  claims  the  compensation  money.  A  claim  so 
made  is  entirely  different  from  claiming  anything  para- 
mount to  the  contract.  In  effect  it  is  an  adoption  of  the 
contract ;  and  he  is  brought  here,  not  because  specific  per- 
formance is  asked  against  him,  for  there  is  no  prayer  of 
that  kind  against  him,  but  because  he  claims  the  money 
payable  under  this  contract  which  has  been  entered  into 
with  the  lessees,  the  persons  who  had  been  authorised  to 
make  the  contract. 


The  Company  file  their  Bill,  stating  that  the  lessor  has 
given  notice  that  he  claims  the  whole  purchase-money ,  where- 
as the  vendor  says  that  he  is  entitled,  if  not  to  the  whole,  at 
least  to  a  part  of  it ;  and  they  add,  that  when  they  agreed 
to  purchase  they  were  ignorant  of  the  provisions  in  the 
lease.  In  that  state  of  things  the  case  appears  to  me  to  be 
just  that  which  is  hypotheticaJly  put  by  Vice-Chancellor 


CASES  IN  CHANCERY.  181 

Turner  in  Chadwick  v.  Maden  (a),  where,  ob  a  bill  filed        ksea. 

by  a  vendor  against  a  purchaser  and  a  person  for  whom     wbst  Mr>. 

the  purchaser    was  supposed   to  have    been  acting,   the  ^q^^^ 

Vice-chancellor  held  that  this  last  Defendant  having  repu-           ^' 
J.  .    ,              .                       1         *          .   .                              o      *             Nixon. 
diated  any  mterest  under  the  original  contract,  was  not         

a  pnqper  party^  but  added,  "  If  he  had  clamed  under  the  ^'^'^^^ 
contract  he  wo^d  have  been  a  proper  party  to  the  suit" 
In  this  case  the  lessor  might  have  insisted  on  any  rights 
which  were  reserved  to  him  over  the  land,  and  have  dis^ 
daimed  any  interest  under  the  contract  of  his  lessee ;  but 
instead  of  an  interest  in  the  estate,  what  he  has  claimed  is 
aa  interest  in  the  purchase-money.  That  demand  having 
been  put  for?rard,  I  do  not  see  how  it  could  be  determined 
without  bringing  before  the  Ck)urt  the  parties  who  gave 
notice  of  their  claims.  On  the  face  of  the  Bill,  no  one  ap- 
pears to  dispute  the  contract  but  each  party  claims  the 
whole  of  the  money.  I  apprehend  it  is  quite  competent 
for  persons,  after  a  contract  has  been  entered  into,  to  set  up 
a  claim  to  the  purchase-money,  on  the  ground  of  some 
agreement  with  the  vendor ;  but  if  they  do  so  it  is  the  pro- 
per course  to  bring  them  before  the  Court  when  the  con- 
tract in  which  they  claim  an  interest  has  to  be  adjudicated 
upon.  No  doubt  it  will  be  competent  for  the  Defendants 
to  disclaim  at  the  hearing,  and  if  that  is  done  the  whole 
difficulty  will  be  removed;  but  in  the  meantime  it  seems  to 
me  that  they  adopt  the  contract  by  claiming  an  interest 
in  the  purchase-money,  a  circumstance  which  takes  the 
case  out  of  the  rule  laid  down  in  Taaker  v.  Small.  I  must 
therefore  overrule  this  demurrer. 

(a)  9  Hare,  190. 
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— ^— '     OAKFORD  V.  EUROPEAN  &  AMERICAN  STEAM 

Mm/  12th, 

Partnershi  SHIPPING  COMPANY  (LIMITED). 


tietiring  Part'    rii 

'Swrtty.     ±HE  Defendants  were  a  Joint-Stock  Company,  oonsti-^ 


Where  a  mem*  tuted  under  the  Joint-Stock  Companies  Act  1856,  and 
which  IS  an-  ^^  the  date  of  the  next  stated  agreement  the  Plaintiff 
Sco'^^c?"    ^^  a  partner  with  J.  B.  Croskey  and  /.  H.  Wdff,  in  the 

reUreswithan    firm  of  Cvoskey  Jk    Co. 
indemnity,  the 

partners  are  The  Company  agreed  with  the  General  Screw  Steam 

cMT^g^n*^*^  Shipping  Ccmpany  for  the  purchase  of  eight  ships,  at  a 

*^d*S°h^  h  P"^  ^^  ^^^^  amounting  to  ^^6  :  12  :  6  per  share  on  all  the 

afternoticeof  shares  in  the  General  Screw  Company^    and  the  share- 

the  retiring  holders  in  the  latter  Company  had  the  option  offered  to 

SSlSlliJl^t^  them  of  taking  £6  :  12  :  6  per  share  on  the  amount  of 

^V^  ^/.P".°?^"  t^®""  shares  in  cash,  or  if  they  should  assent  to  take  pay- 
pie  of  Oakeley  .  ,.,»,  y   a  •  ^ 

T.  PiuhtUer)  ment  in  shares  of  the  European  and  American  Company^ 
^mw^^he^Z  tben  to  take  payment  at  the  rate  of  £9  of  new  shares  for 
a«to*di8ch"  every  share  held  by  them  in  the  General  Screw.  The 
him  from  the  difference  between  the  cash  payment  of  £6  :  12  :  6  and  the 
reason  of  actsof  share  payment  of  £9  was  the  bonus  oi  £2:1 :6,  hereinafter 
%^:tS  referred  to. 

I^'S°oftheir  On  the  8th  of  April,  1857,  an  agreement  waa  entered 
authority  in      jn^  between  the  Defendant  Company  and  the  firm  of 

carrymg  out  ^     "^ 

the  contract.      Croskey  Ss  Co,^  who  had  already  been  acting  on  behalf  of 

paSS^^^dfr   "^e  Company.  This  agreement  recited  that  the  Company  had 

such  a  contract  purchased  the  eight  ships,  and  had  agreed  with  Croskey  Jt 

(which  inter       *,  ^        ^      .  ^  ,  ,  , 

alia  gave  the      Co,  to  undertake  the  management  of  the  vessels  on  the  terms 

of"ppointing^   therein  set  forth ;  and  it  was  agreed,  among  other  stipu- 

an  arbitrator      lations,  as  follows:— 
m  case  of  dis- 

tcred  into  an  I-  "  That  such  sums  as  the  directors  may  think  fit  shall  be 

*?^h°th  ^  ^y     laid  out  and  expended  on  the  said  ships,  so  as  to  make 

waived  a  very  the  same  fit  for  the  purposes  of  the  undertaking ;  after 
doubtful  point 

of  construction  on  the  original  contract,  and  referred  differences  to  arbitrators,  one  of  whom 
was  selected  by  themselves  instead  of  by  the  firm  as  constituted  at  the  date  of  the  contract: 
— HeUif  that  this  was  not  such  a  variation  of  the  original  contract  as  to  discharge  the 
retired  partner. 
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which  an  aooouni  thdl  be  made  up,   induding  the  first        186S. 
oOBt  of  the  Teasels  and  the  cost  of  their  first  repair  and     oIxt^ 
tqoipment,   and  the  cost  of  taking  them  to  the  port  of     euxopbav 
thmr  first  outward  destination,  which  shall  be  considered  as   ^^  Ambu- 

.  CAN   STBAM 

the  c^>ital  aoooont  Shippwo 

CoMPAirr 

2 — 11.  These  clauses  provided  for  the  management  of     (a-^J™™*)- 

the  ships  by  Croskey  A  Co.,  who  were  to  receive  the  earn- 

iDgs  and  provide  for  the  expenses,  and  to  render  accounts 

of  their  outlay  and  receipt& 

12.  This  clause  provided  for  the  remuneration  of  Croekey 
f  Co.  as  follows : — Out  of  the  earnings  of  the  ships  was  to 
be  deducted,  firsts  working  and  other  ispecified  expenses,  costs 
of  repairs,  a  sum  of  £1000  per  annum  for  a  boiler  fund  for 
esch  ^hip,  insurance  expenses,  *'  together  with  the  sum  of 
£5  per  cent  per  annum  on  the  capital,  to  be  ascertained  as 
aforesaid,  less  the  boiler  fund  to  be  set  aside  as  a  deprecia- 
tion fund ;  and  in  case  the  balance  of  the  said  earnings 
ahall  be  insufficient  to  pay  the  said  Company  a  dividend 
after  the  rate  of  £6  per  cent  on  the  amount  of  capital 
embarked,  to  be  ascertained  as  aforesaid,"  then  Messrs* 
Croskey  were  not  to  receive  any  payment  out  of  the  eam- 
iogs,  except  an  allowance  of  £500  a  year  for  offices  and 
clerks^  and  the  brokerage  on  insurances;  ''but  if  the 
balance  of  such  earnings,  after  such  deductions  as  aforesaid, 
shall  be  more  than  sufficient  to  pay  the  said  Company  a 
dividend  after  the  rate  of  £6  per  cent  on  the  said  capital,'' 
then  the  said  Company  were  to  pay  or  allow  to  Croskey 
^  Co.  one  moiety  of  the  excess  in  each  year^  provided  that 
in  such  calculation  no  deduction  should  be  made  for  the 
said  allowance  of  £500  a  year,  nor  on  account  of  certain 
expenses  of  management  which  were  to  be  borne  and  paid 
by  the  Company. 

13.  This  clause  provided  that  Croskey  &  Co.  were  to 
make  all  repairs  which  the  directors  should  consider 
necessary. 


184 


CASES  IN  CHANCERY. 


1863. 
Oakfobd 

9, 

EUBOPBAN 

AND  AmbBI- 

CAN   StBAM 

Shippino 
Company 
(Limited). 


14.  This  clause  provided  that  the  agreement  should  oon^ 
tinue  in  force  for  three  years  from  the  date,  and  for  such 
farther  time  as  the  net  profits  sheuM  admit  of  a  dividend 
of  £6  per  cent,  calealated  as  aforesaid,  being  paid  to  the 
shareholders :  and  power  was  given  to  either  party  to  deter- 
mine the  agreement  on  six  months  notice  after  the  1st  of 
June,  1858 ;  but  if  the  notice  should  be  given  by  the  Com- 
pany while  the  £6  per  cent,  dividend  should  be  divisible, 
Croakey  Ji  Co.  were  to  be  paid  a  commission  of  £6  per 
cent,  on  the  gross  earnings  of  the  year  preceding  the  deter- 
mination of  the  agreement 

16.  This  clause  provided,  that^  in  the  event  of  a  determi- 
nation by  the  Ck)mpany  before  the  expiration  of  three  years, 
when  the  dividend  should  be  less  than  £6  per  cent,  it  was 
to  be  one  of  the  subjects  of  reference  imder  the  agreement, 
whether  Croakey  dk  Co.  were  entitled  to  any  and  what 
compensation. 

16, 17.  These  clauses  provided  for  the  event  of  an  increase 
of  capital  and  the  purchase  of  additional  ships,  and  also 
for  the  loss  of  ships  and  the  receipt  of  insurance  money, 
and  for  the  event  of  a  bankruptcy  of  Croakey  ^  Co. 

18.  ThiB  clause  saved  Croakey  /•  Co.  from  liability  for 
any  deviation  from  the  agreement  sanctioned  by  the  direc- 
tors, and  excluded  the  existence  of  a  partnership;  and  further 
provided  that  every  difference  should  be  referred  to  arbitra- 
tors, one  to  be  chosen  by  the  Company,  a  second  by  Croakey 
^  Co,,  their  executors,  administrators,  or  assigns,  and  the 
third  by  the  two  persons  so  chosen. 

Co  the  22nd  April,  1857,  a  report,  which  had  previously 
been  approved  by  Mr.  J.  R,  Croakey^  was  presented  at  a 
meeting  of  the  Company,  which,  after  setting  out  an  ex- 
penditure amounting  to  .^403, 380  :  7  :  7,  stated  that 
£227,661  :  10 : 0  was  provided  by  the  transfer  and  purchase 
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of  34,364  shares  in  the  old  Company,  leaving  j?175,719 
to  be  ndaed  in  cash,  ''to  i?hich/'  the  report  proceeded^ 
"  most  be  added  the  sum  of  £81,614  :  10  : 0  represented  by 
the  bonus  of  JP2  :  7  :  6  on  the  34,864  assentient  shares, 
making  the  capitid  amount  to  jE^484^94  :  7  :  7,  to  the 
whole  of  which,  under  the  agreement  with  Messrs.  Croakey 
i  Co,  the  preferential  dividend  of  £6  per  cent,  applies." 
.  .  "  The  terms  of  the  agreement  with  Messrs.  Croekey 
h;  Co,  having  been  modified,  so  as  to  make  the  preferential 
dividend  of  ^6  per  cent,  in  favour  of  the  shareholders 
extend  to  the  additional  capital,  your  directors  feel  that^ 
in  the  interests  of  the  Company,  they  have  adopted  the 
^is^t  and  safest  course." 

The  Plaintiff  personally  took  no  part  in  the  approval  of 
this  report 

On  the  11th  of  July.  1857,  the  Plaintiff  retired  from  the 
firm  of  Croskey  &  Co,,  and  ceded  all  his  interest  in  the 
agreement  to  the  continuing  partners,  who  covenanted  to 
indemnify  him  against  all  liabilities  in  respect  of  it. 

Differences  subsequently  arose  between  Croskey  8f  Co. 
and  the  Company,  as  to  the  accountiS,  the  main  dispute 
being,  whether  the  bonus  of  £2  :  7  :  6  was  to  be  included 
in  the  capital  on  which  the  £6  per  cent,  dividend  was  first 
to  be  paid.  These  disputes  were  settled  by  a  memorandum 
made  by  a  joint  committee  on  the  7th  of  September,  1858, 
which  provided  that  the  bonus  was  to  be  included  in  the 
capital*;  that  the  principle  of  certain  accounts  rendered  by 
Croskey  ^  Co,  was  to  be  admitted  ;  that  certain  other  dif- 
ferences were  to  be  submitted  to  Mr.  Brown,  as  arbitrator 
for  the  Company,  and  Mr.  Jay,  for  Croskey  <Sf  Co.,  who 
were  to  select  an  umpire,  as  provided  in  the  agreement; 
and  further,  that  the  agreement  between  the  Company  and 
Croskey  &  Co,,  was  to  be  reconsidered,  with  a  view  to 
prevent  the  occurrence  of  differences. 


EUBOPEAif 
AMD  AmBU- 

OAN  Steam 
Saippiifo 

COMPAllY 

(LnavBD). 
Sta^tmmL 
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The  memorandum  was  adopted  by  the  Board  of  the 
Company,  and  carried  out  by  an  agreement  between  the 
Company  and  Oroekiy  A  Co.,  dated  the  21st  of  September, 
1858.  This  agreement  recited,  that^  since  the  agreement 
of  the  8tli  of  April,  1857,  the  Plaintiff  had  retired  from 
the  firm,  and  ceded  his  interest  in  the  agreement  to  the 
continuing  partners;  and  also  recited  dififerences  in  respect 
of  the  accounts  rendered  up  to  the  1st  of  June  last,  and  that 
an  arrangement  had  been  come  to  on  the  7th  of  Sep- 
tember last,  ^for  the  settlement  thereof  by  arbitration,'* 
pursuant  to  the  provisions  of  the  agreement  of  the  8th  of 
April,  1857,  and  stipulated,  among  other  things,  to  the 
following  effect  :— 

1«  That  the  memorandum  of  September,  1858,  should 
be  recognised  as  binding. 

2.  That  the  disputes  as  to  the  accounts  should  be  referred, 
subject  to  the  stipulations  contained  in  the  memorandum,  to 
the  arbitrators  named  therein. 

8.  That  nothing  therein  contained  should  affect  the 
arbitration  clause  of  the  agreement  of  the  8th  of  April, 
1857,  for  reference  of  any  differences  other  than  those  now 
referred. 

On  the  26th  of  November,  1858,  the  Company  gave 
notice  to  terminate  the  agreement  of  the  8th  of  April, 
1857,  on  the  Ist  of  June,  1859. 

On  the  5th  of  April,  1859,  the  Company  was  ordered  to 
be  wound  up  by  the  Court  of  Bankruptcy. 

On  the  27th  of  January,  1840,  by  an  order  of  the  Court 
of  Common  Pleas,  Croakey  Ji  Co.  were  allowed  to  revoke 
the  submission  of  the  21st  of  September,  1858,  by  reason 
of  an  irregularity  in  the  appointment  of  an  umpire. 


On  the  10th  of  February,  1860,  an  action  was  com- 
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menoed  on  the  jpart  of  the  Company  against  Groakey, 
W6^,  and  the  PlaiDtifl^  was  subsequently  restrained  by 
injonction  on  a  Bill  filed  by  Groakey  ^  Wolff  against  the 
Company  (a),  on  which  an  account  was  subsequently 
decreed. 

The  present  Bill  had  been  filed  at  the  same  time  by 
Oakford,  and  charged  that  the  PUuntiff,  after  his  retire- 
ment^ was  a  mere  surety  for  the  performance  of  the  agree* 
ment  of  the  8th  of  April,  1857 ;  and  that,  by  the  subse- 
queut  acts  of  the  Company,  he  was  discharged  from  all 
liability. 

The  prayer  was  for  an  injunction  to  restrain  the  action 
or  any  proceedings  against  the  Plaintiff  under  the  agree- 
ment of  the  8th  of  April,  1857. 

The  cause  now  came  on  to  be  heard  ;  a  motion  for  in- 
junction having  been  previously  ordered  to  stand  over  to 
the  Hearing. 


1868. 
Oajkfobd 

9, 

EUBOPXAll 

▲NB  AMBKI- 

OAif  Steam 
Sbippxiio 
coicpaht 
(Lxmitsd). 

SiatmmtiU. 


Sir   H.   Gaims,    Q.C.,    and 
Plaintiff:— 


Mr.    SwavMon,    for   the       Argument. 


It  is  settled  law,  that,  when  a  partner  retires  from  a  firm 
and  takes  a  covenant  of  indemnity,  his  liability  for  the  en- 
gagements of  the  firm  becomes  that  of  a  surety  only ;  and 
aoy  dealing,  after  notice  of  the  retirement,  by  a  creditor  of 
the  firm  with  the  continuing  partners,  which  would  release 
an  ordinary  surety,  will  release  the  retired  partner:  Evans 
V.  DruTnmond  (5),  Hart  v.  Aleocand&r  (p),  Oakdey  v. 
PasheUer  (d). 

That  the  Company  in  this  case  had  notice  of  the  re- 
tirement before  the  agreement  by  which  they  modified  the 

(a)  IJ.  &  H.  108.  (c)  7Car.&P.746;  S.C.2  M. 

(P)  4  Esp.  89.  &  W.  484. 

(<Q  4  CI.  &  F.  207 ;  10  Bligh,  548. 
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original  contract  is  undeniable,  the  fact  being  recited  is 
the  agreement  itself;  and  the  only  question  is  whether 
there  has  been  such  a  modification  of  the  original  contract 
as  would  discharge  an  ordinary  surety. 

Not  to  mention  other  variations,  there  are  two  provi- 
sions in  the  agreement  of  September,  1858,  which  en- 
tirely alter  the  position  of  the  contracting  parties.  One 
of  these  is  the  admission  of  the  bonus  as  part  of  the  capital, 
which  had  always  been  resisted  by  Croakey  A  Co.  before 
the  retirement  of  the  Plaintiff  and  was  no  part  of  the 
contract  as  properly  construed.  The  other,  was  the  appoint- 
ment of  an  arbitrator,  not  by  the  three  partners  as  provided 
by  the  original  contract,  but  by  the  two  continuing  partners 
alona  Moreover,  there  is  the  express  bargain  that  the 
contract  should  be  remodelled. 

Each  of  these  variations  amounts  to  the  substitution  of 
a  new  contract,  and  therefore  discharges  the  surety : 
Oa/rdner  v.  WaUh  (a),  WhUcher  v.  Hall  (6),  Bonar  v. 
McDonald  (c),  OeneraZ  Steam  Navigation  Company  v. 
RoU  (d),  Daviea  v.  Stainbank  (e),  SmuU  v.  Currie  (/), 
PooUy  V.  Harradvne  (gr). 


Mr.  Daniel,  (i,C., and  Mr.  Cotton,  for  the  Defendants : — 

The  only  notice  we  had  was  that  the  Plaintiff  had  retir- 
ed We  did  not  know  that  he  had  been  indemnified,  and 
it  might  be  that  this  particular  continuing  contract  was 
carried  on  by  the  other  partners  as  agents  for  themselves 
and  the  Plaintiff;  and  this,  in  the  absence  of  further  in- 
formation, is  the  legitimate  effect  of  a  retirement  pending 
a  continuing  contract^  as  to  which  the  inferences  of  law 


(a)  24L.  J.,Q.B.,286. 
lb)  5  B.  &  C.  269. 
(c)  3  H.  L.  Cas.  226,  239. 
(rf)  6  C.  B.,  N.  S.,  550. 


(e)  6  D.  M.  G.  679. 
(/)  5  D.  M.  G.  141. 
(g)  7  EU.  &  B.  431. 
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are  very  diffi?rent  from  what  they  would  be  in  the  case  of 
liabilities  which  arose  without  any  such  continuing  con- 
tract 

The  aothority  of  Evans  v.  Drummond  is  entirely  dis- 
posed of  by  Bedford  v.  Deakin  (a) ;  and  Oakeley  v. 
PaahdUr  was  a  very  different  case  from  this.  It  is  clear 
that  no  transaction  between  the  partners  can  affect  a 
^^itor,  except  to  the  extent  to  which  he  has  notice ;  and 
we  had  no  notice  of  the  indemnity  which  made  the  Plain- 
tiff, as  he  says,  a  surety.  But  the  contract,  in  fact,  has  not 
been  varied.  The  stipulation  that  it  should  be  remodelled 
was  not  acted  upon.  The  arrangement  as  to  the  bonus 
was  merely  a  submission  by  the  continuing  partners  to  the 
true  construction  of  the  original  contract;  and  the  settle- 
ment of  matters  of  account  was  clearly  a  proceeding  under 
and  not  in  modification  of  the  original  agreement.  The 
arbitration  has  fallen  through,  and  is  clearly  no  hurt  to 
the  Plaintiff;  and  if  it  were,  it  must  be  within  the  functions 
of  the  partners  who  have  retained  their  interest  and  ac- 
quired that  of  the  retiring  member  of  the  firm  to  appoint 
an  arbitrator  under  the  clause  in  the  agreement  of  18.57, 
just  as  it  would  Ml  on  them  to  carry  out  all  the  other 
details  of  the  contract 

Even  if  the  Plaintiff  were  a  surety,  there  has  been 
nothing  done  to  discharge  him,  and  a  fortiori  this  is  so  when 
he  is  a  retiring  partner,  who  was  originally  a  principal  con- 
tracting party^  and  who  by  his  retirement  constituted  his 
partners  his  agents  for  carrying  the  contract  into  effect. 

Sir  Hugh  Cairns  in  reply. — ^We  have  not  contended 
that  mere  retirement  makes  a  partner  a  surety,  but 
Oakeley  v.  Pasheller  has  settled  that  retirement  on  a  cove- 
nant of  indemnify  does  so.  That  being  so,  notice  of  the 
retirement  is  notice  of  the  terms  of  it,  and,  among  other 
(a)  2  B.  &  Aid.  210. 
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stipulations,  of  the  covenant  for  indemnity.  It  was  for 
the  Company,  knowing  that  the  Pliuntiff  had  retired,  to 
ascertain  how  far  the  terms  of  the  retirement  might  affect 
their  position  ;  and  if  they  did  not  choose  to  do  so,  they  are 
bound  by  the  consequences  of  their  neglect  In  fact,  the 
notice  proved  here  is  fully  as  extensive  as  that  which  was 
held  sufficient  in  Oakdey  v.  Pasheller. 

Then  as  to  the  rariation  in  the  contract  If  the  addi- 
tion of  the  bonus  to  the  contract  was  not  a  variation,  why 
were  Croskey  If  Co.  required  to  assent  to  it  by  a  new 
agreement  The  report  which  they  rely  on  to  show  the 
construction  of  the  original  agreement  is  a  mere  matter 
between  the  directors  and  the  Company;  and  singularly 
enough,  the  report  itself  describes  the  allowance  of  the 
bonus  as  capital  a»  a  modification  of  the  contract 

Then,  again,  as  to  the  arbitration.  A  clause  directing 
that  A.,  B.,  and  C.  shall  appoint  an  arbitrator,  is  not  satisfied 
by  a  reference  under  which  the  appointment  is  made  by 
B.  and  C. ;  and  this  is  another  variation  sufficient  to  dis- 
charge the  surety. 

Mr.  Roll,  Q.C.,  Mr.  Oiffard,  Q.C.,  and  Mr.  E.  F.  SmUh, 
for  the  Defendant  Croskey,  took  no  part  in  the  argu- 
ment 


Judgment.        ViCE  CHANCELLOR  SiR  W.  PaGE  WOOD  : — 

In  order  to  sustain  the  Plaintiff's  contention,  it  would  be 
necessary  to  give  a  very  large  extension  to  the  doctrine  of 
Oakeley  v.  Pasheller.  That  case  determined  that  where 
a  creditor  had  two  joint  principal  debtors,  and  was  enti- 
tled, if  he  found  it  convenient,  to  give  time  to  the  one  and 
to  press  the  other,  an  agreement  between  the  debtors 
might  BO  affect  him  as  to  deprive  him  of  that  right  Tliat 
'  was  a  strong  decision,  and  it  went  upon  the  footing  that 
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the  creditor  having  notice  of  the  agreement  was  bound  to 
regard  it  The  circumstances  of  the  present  case,  how- 
ever, do  not  admit  of  any  comparison  with  those  of 
Oakdey  v.  PaskeUer. 

Three  persons,  members  of  a  firm,  bind  themselves 
by  a  contract,  which  is  to  run  over  a  period  of  three 
yeara  Before  the  date  of  this  agreement  there  had 
been  open  accounts  between  the  firm  and  the  other 
parties  to  the  contract.  After  a  year,  one  of  the  partners 
retires,  and  takes  a  covenant  of  indemnity  from  the  con- 
tinuing partners,  by  whom  the  business  is  carried  on. 
What  was  the  effect  of  this?  It  is  clear  that  the  con- 
tinuing partners  were  bound  to  go  on  with  the  performance 
of  the  contract,  and  that  the  partnership  qusl  that  par- 
ticular contract  was  still  subsisting.  What  then  was  the 
effect  of  the  retirement  ?  Only  this,  that  the  retiring  partner 
in  substance  constituted  the  continuing  partners  his  agents 
for  all  the  legitimate  purposes  of  the  contract,  under  which 
tbey  were  aU  liable  for  the  residue  of  the  term  during 
which  it  was  to  remain  in  operation.  That  being  so,  the 
retiring  partner  is  bound  by  every  act  done  under  the  con- 
tract in  conformity  with  it  This  subsisting  contract  was  in 
&ct  a  distinct  matter  by  itself,  and  none  of  the  authorities 
cited,  except  Oakdey  v.  PasheUer,  have  any  bearing  upon 
the  point.  All  those  cases  turned  upon  the  adoption  of 
a  new  debtor  in  place  of  the  firm  originally  liable,  whereas 
here  the  only  question  is  whether  any  new  contract  was  in 
fact  entered  into  by  the  two  continuing  partners  after  the 
Company  had  had  notice  of  the  retirement  of  the  third  from 
the  partnership  generally,  although,  as  I  have  said,  it  was 
not  in  his  power  to  withdraw  from  the  continuing  contract. 

What  took  place  was  this :  Disputes  having  arisen  as  to 
the  effect  of  the  contract  between  the  Company  and  the  three 
original  partners,  an  agreement  was  executed  for  the  purpose 
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of  adjasting  the  difference.  This  document  recited  that 
Odkford  had  retired  from  the  partnership  and  ceded  all  his 
interest  in  the  contract  to  Croakey  4f  Wolff,  and  then 
recited  that  an  agreement  had  been  come  to  for  settling 
certain  differences  by  arbitration  pursuant  to  the  pro- 
visions of  the  contract  of  the  8th  of  April,  1857.  This 
agreement  went  on  to  provide  that  Croakey  ^  Co.  should 
consent  to  the  bonus  being  included  in  the  capital,  that  the 
principle  of  their  accounts  should  be  admitted,  and  that  on 
this  footing  all  remaining  differences  should  be  submitted 
to  certain  arbitrators  named  by  the  Company  and  the  then 
firm  of  Croakey  &  Co,  It  is  clear  that  the  arrangement 
was  not  meant  as  a  new  agreement^  but  as  a  record  of  the 
consent  of  Croakey  A  Co.  to  the  Company's  view  of  the 
original  contract  on  the  disputed  question  as  to  the  addi- 
tion of  the  bonus  to  the  capital  bearing  the  preferential 
dividend  of  £6  per  cent.,  and  also  as  a  reference  under 
the  original  contract.  I  was  at  first  struck  with  the  argu- 
ment that  the  adoption  of  the  term  as  to  the  bonus  was  a 
new  engagement  on  the  part  of  the  contractors ;  but  when 
I  find  that  the  Company  throughout  insisted  on  this  con- 
struction of  the  original  contract,  and  that  Croakey  /•  Co., 
who  had  disputed  it,  ultimately  agreed  by  this  memoran- 
dum that  the  contract  should  be  read  in  the  sense  which 
the  Company  put  upon  it,  it  would  be  carrying  the  doctrine 
of  Oakeley  v.  PaaheUer  very  far  to  hold  that  such  a  con- 
cession of  a  disputed  point  of  construction  with  a  view  to 
avoid  litigation  amounted  to  a  variation  of  the  contract^ 
which  could  not  be  made  after  the  retirement  of  one  of 
the  members  of  the  firm.  Suppose  that  upon  some  trifling 
dispute  between  the  continuing  partners  and  the  Company 
one  party  were  to  say,  '*  We  agree  to  take  it  that  jou  are 
right  and  we  are  wrong,"  am  I  to  hold  that  the  retired 
partner  would  ipso  facto  be  discharged  because  a  point  in 
dispute  had  thus  been  settled,  it  might  be  in  his  favour? 
But  in  tnith,  when  the  facts  are  examined,  they  do  not 
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even  raise  this  point ;  for  I  think  that  the  chairman  of  the 
Company  was  right  in  his  view  of  the  contract,  and  that 
there  was  no  concession  at  all.  He  has  sworn  that  the 
intention  was  that  the  bonus  should  be  added  to  the  capital ; 
and  the  report  of  the  22nd  of  April,  1857,  to  which  he 
refers  to  assist  his  memory,  strongly  confirms  this  view. 
The  principle  of  the  agreement  was,  that  the  preferential 
dividend  should  be  paid  on  the  capital  to  be  expended  by 
the  directors,  including  the  first  cost  of  the  ships.  But 
these  ships  were  acquired  by  an  arrangement  with  the  old 
Company,  and  the  bonus  was  in  substance  part  of  the  cost. 
Accordingly,  in  the  report  referred  to  by  Mr.  Crawford  as 
having  received  the  assent  of  Mr.  Croskey,  it  is  ex- 
pressly stated  that  the  preferential  dividend  applies  to  the 
bonus  no  less  than  to  the  other  outlay.  The  next  clause, 
it  is  true,  speaks  of  the  agreement  having  been  modified  so 
as  to  make  the  preferential  dividend  extend  to  the  addi- 
tional ci^ital ;  but  taking  the  whole  report  together  it  is 
obvious  that  this  sentence  pointed  to  modifications  intro- 
duced pending  the  treaty  before  any  agreement  was  con- 
cluded, and  there  is  no  trace  of  any  subsequent  modifica- 
tions having  been  made  before  the  date  of  the  report. 
I  am  of  opinion^  therefore,  that  when  all  the  facts  are 
regarded,  this  additional  sum  does  properly  come  within 
the  designation  of  the  first  cost  of  the  vessels. 

Even,  therefore,  if  Odkdey  v.  PasheUer  could  be  strained 
so  far  as  to  say,  that  after  notice  of  a  retirement  the 
remaining  partners  cannot  waive  any  point  in  dispute  on  a 
continuing  contract  of  this  kind  without  the  retiring 
partner  being  released,  I  should  still  be  of  opinion  that 
nothing  has  been  waived  which  could  have  been  maintained 
with  success. 

Another  point  was  made  as  to  the  arbitration,  and  it  was 

said,  that  the  selection  of  an  arbitrator  by  the  continuing 

partners  alone   was  a  departure  from  the  terms  of  the 
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original  contract.  £ut  this  arbitration  was  only  a  mode 
of  giving  effect  to  the  terms  of  the  original  contract,  which 
it  was  quite  proper  for  the  continuing  partners  to  adopt ; 
and  without  saying  that  they  were  bound  to  refer  any 
question,  they  were  clearly  discharging  their  duty  properly 
in  doing  so. 

When  two  persons  are  of  necessity  left  to  work  out  a 
contract  on  which  another  is  jointly  liable  with  them,  can 
it  be  said  that  the  whole  contract  becomes  void  against  the 
third  partner,  because  those  who  are  left  to  act  in  the 
business  do,  by  referring  a  dispute,  act  in  the  very  way 
prescribed  by  the  original  contract  ?  It  is  clear  that  the 
retiring  partner  must  be  taken  to  have  handed  over  to  them, 
as  his  agents  for  carrying  out  the  contract,  the  power  of 
appointing  an  arbitrator  in  case  of  a  difference  arising. 

The  agreement  of  the  21st  of  September  is  said  to  have 
fettered  the  arbitrators  in  a  manner  not  in  accordance  with 
the  original  contract ;  and  it  amounts  no  doubt  to  this, 
that  the  arbitrators  would  be  bound  to  adopt  the  concession 
(if  concession  it  was)  on  the  subject  of  the  bonus ;  and  also 
the  concession  on  the  part  of  the  Company  as  to  admitting 
the  principle  of  Messrs.  Croakey  ^  Oo.'a  accounts. 

The  result,  however,  is,  that  the  so-called  variation  is 
nothing  more  than  an  agreement  in  pursuance  of  the 
original  contract  by  which  Oak  ford  is  bound.  I  cannot 
push  the  doctrine  of  Oakeley  v.  Paaheller  to  such  a  length 
as  to  relieve  the  Plaintiff  under  such  circumstances ;  and 
the  Bill  must  therefore  be  dismissed  with  costa 
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1862. 

T  December  9th. 

HIS  case,  reported  on  demurrer,  1  J.  &  H.  18,  now  came      ^\®?^-  ^ 

\     '^  Feb.  I3lh. 

on  upon  motion  for  decrea  Foreign  Judg- 

ment^How 

By  an  indenture  dated  September  25th,  1854,  Me<8rs.  J?T^^^P'  - 
KlingendeVy  carrying  on  business  at  Liverpool,  and  then     ^Comity  of  . 

the  sole  owners  of  the  British  ship  Warbler,  which  was  ^  Bntish  ilnp 

duly  registered  at  the  port  of  Liverpool  in  their  names,  wM^ulymort- 

mortgaged  the  ship  (then  at  sea)  and  all  freight  on  any  land,  and  re- 

-  _         -       _^      _        -  mained  in  the 

present   or  future  voyage,  to  a  trustee  for  the  Bank  of  posseuionof 

Liverpool,  for  a  balance  then  due  to  the  Bank,  and  for  J?ho"Su?wRHi 

future  advances.     This  mortgage  was   duly  registered  at  MnthertoiVe» 

°  °  i^        o  Orteatu.  There 

Liverpool  on  the  2nd  October,  1854.     On  December  4th,  she  was  at- 
1857,  the  mortgatrors  stopped  payment   The  ship  was  then  [fMn^oflolS.' 
on  a  voyage  to  New  Orleans,  where  she  arrived  about  the  ««»«i»  creditor 
21st  of  December,  1857,  then  being  in  charge  of  the  master  g«gor,in  an  ac- 

1  '     ^       ^r  T7-1*  7  tion  com- 

and  crew  put  m  by  Messrs.  Klingender.  menced  for  the 

recovery  of  his 

On  January  6th,  1858,  Messrs.  Hughes  &  Co.,  citizens  f'**^°^di^'"gj 
of  Louisiana,  and  creditors  of  Messrs.  Klingender,  who  rem.   The 
commenced  an   action  in  the  Fourth  District  Court    of  tervened  in  the 
New  Orleans  against  Messrs.  Klingender  for  the  recovery  ciaimed*poMo»- 
of  their  debt,  applied  for,  and  obtained  from  the  said  Court  li?**?,^  ***®  '^^P* 

*  ,  ,       T.he  Supreme 

upon  the  aflSdavit  and  bond  required  by  the  law  o{  Louis-  Coun  or  LouU- 

iana,  a  writ  of  attachment  dated  January  6th,  1858,  di-  recogMse'his 

rected  to  the  sheriff  of  the  parish  of  Orleans,  and  command-  **^^^'  ^^^^^ 

ing  him  to  seize  and  attach  according  to  law  and  take  into  law  o(  England, 

his  possession  the  goods,  chattels,  and  effects  of  the  Defen-  reison,  on  the 

face  of  the 
jadgment,  that  the  law  of  Txiuitiana  did  not  recognise  transfers  of  property  in  chattels  withoat 
delivery  of  possession,  that  to  admit  the  ciaim  would  be  pr^odioial  to  the  citizens  of  Louitiana, 
and  that  the  comity  of  nations  did  not  extend  to  the  case.  The  ship  was  then  sold,  under  a  writ 
in  the  nature  of  a  fi.  fa.  in  the  action,  to  the  Defendant  in  this  cause,  and  the  proceeds  were 
applied  in  favour  of  the  creditors  to  the  exclusion  of  the  mortf^ngee.  The  ship  having  beau 
brought  to  England,  the  mortgagee,  whose  debt  was  admitted  to  exceed  the  value  of  the  ship, 
filed  his  Bill  to  establish  his  claim. 

Heldt  that  the  judgment  of  the  Court  of  Louisiana  was  examinable  for  error  on  the  face  o^ 
it  by  reason  of  its  disregard  of  the  oomity  of  nations,  and  that  the  mortgagee  was  en  tilled  to 
the  ship. 

Held  also,  that  the  judgment  was  of  the  nature  of  a  judgment  inter  partes  as  regarded  tho 
intervener;  but 

SembUy  that  a  foreign  judgment  even  in  rem  maybe  examined  and  disregarded,  if  it  appears 
on  the  face  of  it  to  have  been  fouuded  on  a  perverse  disregard  of  Englith  law  in  a  case  pro- 
perly subject  to  that  law  by  the  comity  of  nations. 
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1862.         dants  in  the  action,  if  any^  in  the  said  parish,  to  an  amount 
sufficient  to  discharge  the  Flaintifis'  debt  and  costs. 

On  the  same  day  the  sheriff  seized  the  Warbler,  and 
Statement,      served  a  copy  of  a  notice  of  seizure,  addressed  to  the  cap- 
tain and  owners,  upon  the  master  of  the  ship. 

On  the  following  day  Hughes  A  Go,  filed  a  petition  in 
the  said  action,  stating  their  debt  at  14,520  dollars,  and 
prayed  that  the  Defendants  mi^ht  be  cited  and  condemned 
to  pay  the  amount,  and  that  in  consideration  of  the  said 
affidavit  and  bond  the  attachment  issued  as  aforesaid 
might  be  sustained  and  supported  for  a  privilege  on  the  pro- 
perty attached. 

On  January  11th  an  order  was  made  by  the  said  Court 
that  a  writ  of  attachment  should  issue  in  the  cause,  the 
Plaintiffs  therein  giving  bond  with  good  and  solvent  secu- 
rity according  to  law.  On  the  same  day  Messrs.  Hughes  ^ 
Co,  executed  a  bond  in  the  said  action  to  Messrs.  Khin- 
gender  in  the  sum  of  24,000  dollars,  to  secure  all  damages 
•  which  might  be  recovered  against  them  in  case  the  at- 
tachment should  prove  to  have  been  wrongfully  obtained ; 
and  a  second  writ  of  attachment  thereupon  issued,  under 
which  the  sheriff  levied  on  the  ship  already  in  his  posses- 
sion under  the  writ  of  January  6th. 

By  the  law  of  Louisiana  any  person  claiming  an  interest 
in  property  seized  under  any  legal  process  is  at  liberty  to 
intervene  in  the  suit  in  which  the  writ  has  issued ;  and  it 
appeared  from  the  evidence  of  Mr.  Bradfoi'd,  a  New 
Orleans  advocate,  that  in  the  absence  of  any  intervention 
by  a  third  party  in  a  suit  of  this  description,  any  rights  he 
might  have  would  be  unaffected  by  the  proceedings  therein  ; 
but  that  if  he  intervened,  his  rights  would  be  adjudicated 
upon,  and  he  would  (according  to  the  law  of  Louisiana)  be 
as  completely  bound  as  if  he  had  voluntarily  commenced 
the  suit  as  Plaintiff.     Mr.  Bradford  also  stated  in  effect, 
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that,  by  the  law  of  Louisioma,  persons  in  possession  of  a  ship 
as  owners  were  for  all  purposes  deemed  to  be  the  true  ownera 

The  Bank  of  Liverpool,  before  hearing  of  the  proceed- 
ings in  the  action  at  Ifew  Orleans,  had  sent  out  instruc- 
tions to  their  agent,  Mr,  Mure,  (who  was  the  British 
Consul  at  Neto  Orleans)  to  take  possession  of  the  ship 
by  virtue  of  their  mortgage. 

On  January  i5th,  1858,  Mure,  on  behalf  of  his  em- 
ployers, intervened  in  the  action.  His  petition  for  this 
purpose,  after  stating  the  title  of  the  mortgagees^  and  his 
own  authority  to  take  the  possession  and  control  of  the  ship, 
alleged  that  the  ship  had  been  wrongfully  seized,  traversed 
the  declarations  of  the  Plaintiffs  in  the  action,  and  prayed 
that  they  might  be  cited  to  appear  and  answer  the  peti- 
tion, that  their  petition  might  be  dismissed,  and  that  the 
possession  of  the  ship  might  be  ordered  to  be  given  up  to 
him  (Mure)  on  behalf  of  the  mortgagees,  with  costs  of 
suit,  and  reserving  the  right  to  sue  for  damages. 

Before  this  petition  came  on  to  be  heard  in  the  Fourth 
District  Court,  several  other  writs  of  attachment  had  been 
issued  against  the  ship  by  creditors  of  Messrs.  Elingender, 
some  of  whom  claimed  a  privilege  on  the  ship  by  reason  of 
the  character  of  their  debts ;  such  privilege,  according  to 
the  law  of  Louisiana,  signifying  a  right  of  satisfaction 
in  priority  to  all  mortgages  or  other  claims. 

By  i\ie  Louisiana  code,  creditors  holding  such  privileges 
are  entitled  to  follow  the  ship  in  the  hands  of  a  voluntary 
purchaser,  but  in  the  case  of  a  forced  sale  under  process  of 
law,  only  to  follow  the  purchase-money,  the  purchaser  in 
that  case  taking  an  irrevocable  title  to  the  ship. 

The  code  of  Louisiana  confers  such  privileges  in  the 
following  order  : — 1.  Legal  and  other  charges  in  and  about 
the  sale  of  a  ship  ;   2.  Debts  for  pilotage,  wharfage,  and 
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andionge ;  S.  Expenses  of  keeping  a  vessel  until  sale ; 
4.  Cost  of  frarehoasiDg  stores ;  5.  Maintenance  of  ship  ; 
6L  Wages  of  captain  and  crew  on  the  last  voyage ;  other 
diaiges  fbUowing  in  a  certain  prescribed  order. 

Bf  an  anmngement  between  all  parties  concerned,  it  was 
i^rsad  that  Mure  should  pay  certain  wages  which  were  due 
to  Uie  crew,  and  should  stand  in  the  shoes  of  the  crew  in 
faapeei  to  their  privilege  on  that  account,  Mure  acting  in 
this  matter  not  as  the  agent  of  the  Bank  but  as  British 
OonsuL 

On  January  18th,  Mure  made  an  interlocutory  applica- 
tion for  a  rule  to  show  cause  why  the  ship  should  not  be 
delivered  to  him  on  his  giving  a  bond  to  produce  the  ship 
or  the  value  thereof,  to  abide  the  final  determination  of  the 
litigation ;  and  on  January  18th,  1858,  a  rule  was  granted 
on  this  motion,  reciting  the  facts  as  they  were  stated  in  the 
petition,  and  reciting  that  Mure  had  intervened  in  the 
suit  on  behalf  of  the  Bank  of  Liverpool ;  that  the  detention 
of  the  ship  in  the  custody  of  the  law  caused  great  expense; 
and  that  it  was  for  the  interest  of  all  parties  concerned  that 
in  the  meantime  some  disposition  should  be  made  of  the 
ship,  so  as  to  save  expense,  without  prejudice  to  the  ulti- 
mate rights  of  the  contestants  ;  and  it  was  ordered  that  the 
parties  claiming  to  be  creditors  of  Messrs.  Klingender,  and 
their  curator  ad  hoc  (an  attorney  appointed  by  the  Court 
to  represent  the  Defendants  in  consequence  of  their  residing 
out  of  the  juripdiction,)  should  show  cause  why  the  ship 
should  not  be  appraised  and  delivered  to  Mure  in  his  capa- 
pity  aforesaid,  on  his  giving  a  bond  with  surety,  conditioned 
to  produce  the  ship  to  abide  the  decree  of  the  Court,  or 
be  responsible  for  the  value  thereof  upon  the  final  deter- 
mination of  the  litigation. 

On  January  21  st.  Mure  presented  another  petition  of 
intervention,  claiming  privilege  in  respect  of  the  sums  po 
paid,  as  before  stated,  for  wages. 
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On  January  22nd,  the  rule  of  the  18th  of  January  came 
on  for  argument,  when  it  was  made  absoUite  so  far  that 
the  parties  should,  within  twenty-four  hours,  name  the 
respective  appraisers  to  value  the  ship. 

On  the  5th  of  February,  1858,  the  rule  came  on  for  final 
hearing,  and  was  dismissed  with  costs.  The  written  opinion 
of  the  Court,  which  was  filed  with  the  judgment^  was  to 
the  following  eflfect : — 

**  This  is  a  rule  taken  by  WHliam  Mure,  agent  of  the 
Bank  of  Liverpool,  intervening  in  this  suit  and  claiming 
the  property,  to  shew  cause  why  he  should  not  be  permitted 
to  bond  the  property  herein  seized.  By  the  Act  of  1862, 
page  155,  amendatory  of  the  259th  of  C.  P.,  the  Defendant 
may,  in  every  stage  of  the  proceeding,  have  the  property 
released  upon  delivering  to  the  sheriff  his  obligation  for 
the  sura  exceeding  by  one-half  the  value  of  the  property 
attached,  &c.  There  is  no  law  authorising  an  intervener 
who  claims  the  property  attached  to  give  such  bond  as  the 
Defendant  can  under  Article  259,  C.  P.  The  case  of 
Park  V.  Poii;er,  2  Rob.  844,  presents  a  different  state 
of  facts  from  the  one  at  bar.  In  that  instance,  the  goods 
were  consigned  to  a  party  who  had  made  advances  on  them, 
and  was  in  possession  of  a  bill  of  lading,  which  is  prim& 
facie  evidence  of  ownership,  and  as  such  was  entitled  to 
the  possession  of  the  property  seized.  But  the  instrument 
by  which  the  Plaintiff  in  this  rule  has  offered  to  prove  title 
to  the  property  seized,  and  the  possession  thereof,  is  nothing 
more  than  a  mortgage.  The  mortgagee  is  not  entitled  to 
the  possession  of  the  property  mortgaged ;  his  right  is  to  be 
paid  by  preference  out  of  the  proceeds  of  the  sale  of  the 
mortgage  property.  For  the  reasons  assigned,  it  is  ordered, 
adjudged,  and  decreed,  that  the  rule  taken  herein  by 
William  Mure,  on  the  18th  of  January,  1858,  be  dismissed 
with  costs." 
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1802.  On  February  6th,  Mure  moved  for  a  new  trial  of  the 

rule,  but  the  motion  was  ultimately  dismissed  with  costs  by 
the  Fourth  District  Court,  on  April  26th. 

Skiummt,  Various  other  interventions  took  place  in  the  suit,  on  the 
petitions  of  the  captain,  the  crew,  stevedores,  and  other 
persons  who  claimed  privilege  in  respect  of  the  sums  due 
to  them  on  account  of  the  ship. 

On  July  16th,  the  Plaintiff  in  the  action  obtained  a 
rule  that  the  Defendants  and  the  interveners  should  shew 
cause  why  the  ship  should  not  be  sold,  on  the  ground  of  the 
deterioration  and  expense  occasioned  by  keeping  her  in 
the  custody  of  the  law ;  but  the  rule  was  dismissed  with 
costs,  on  June  S6th,  on  the  ground  that  an  appeal  was 
pending  from  the  judgment  refusing  permission  to  Mure 
to  bond  the  vessel 

On  September  Q\h^  judgment  was  given  in  the  action 
(Mure  appearing  on  the  hearing),  by  which  the  debt  of 
Messrs.  Hughes  ^  Co.  was  established ;  and  it  was  ordered 
"  that  the  rights  of  all  the  interveners  should  be  reserved 
ioj  further  adjudication  thereafter,  as  well  as  the  question  of 
privilege  and  rank  of  attachment  to  be  established  contra- 
dictorily in  a  concurso  between  the  parties  having  claims 
against  the  Defendants.'* 

On  January  4th,  1859,  the  cause  came  on  before  the 
Fourth  District  Court,  on  the  petition  of  intervention  of 
Mure,  of  the  15th  January,  1858  ;  and  on  January  26th, 
the  intervention  of  the  Bank  of  Liverpool  was  ordered  to 
be  dismissed  with  costs.  The  reasons  filed  with  this  judg- 
ment were  as  follows  : — 

"Reasons  filed  January  26th,  1859.— The  Bank  of 
Liverpool. — The  Bank  of  Liverpool  claimed  the  ownership 
and  possession  of  the  ship  Warbler,  attached  by  Flaintifils 
in  this  suit  as  the  property  of  Defendants.  I  regard  the 
document  relied  on  by  the  opponent  as  a  mortgage  for  the 
security  of  a  debt,  and  not  as  a  bill  of  sale  of  the  ship. 
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The  instrument  being  regarded  in  this  light,  it  follows  that         1^^- 
the  opponent  is  a  mortgage  creditor  and  not  an  owner.       Simpson 
The  able  and  ingenious  argument  of  opponent's  counsel        yoqo. 
is  fully  answered  by  the  cases  reported  in  7th  L.  R  490» 
17   L.    158,   2   Rob.  35,  4  Rob.  345,  6   Rob.   127,    U 
An.   702,  and,  1 2  An.   P.  521.     It  is  therefore  ordered, 
adjudged^  and  decreed,  that  the  petition  of  intervention 
and  third  opposition  of  the  Bank  of  Liverpool  be  dismissed 
with  costs." 

Mure's  appeal  from  the  order  of  the  Fourth  District 
Court  of  February  5th,  1858,  dismissing  the  rule  as  to 
bonding,  was  heard  on  appeal  by  the  Supreme  Court  of 
Louisiana,  before  the  Chief  Justice  and  three  associate 
Justices,  and  judgment  was  given  on  January  31st^  1859, 
as  follows : 

"  The  Plaintiffs  and  others  having  attached  the  ship 
Warbler,  of  Liverpool,  William  Mure,  as  agent  for  the 
Bank  of  Liverpool,  through  his  counsel,  has  taken  a  rule 
upon  all  parties  to  show  cause  why  he  should  not  be  au- 
thorised to  take  the  ship  into  his  possession  during  the 
pendency  of  this  litigation,  upon  giving  bond.  He 
bases  his  application  upon  the  allegation  that  during 
the  litigation  in  these  cases  great  expense  will  be  incurred 
by  the  detention  and  custody  of  the  ship,  and  produces  an 
instrument  executed  by  the  owners  in  Liverpool,  England, 
for  the  security  of  the  Bank,  by  which  the  ship  is  con- 
veyed to  Joseph  Langton  in  trust,  with  authority  to  sell 
and  pay  the  Bank.  The  intervener  relies  upon  the 
cases  of  Park  v.  PoHer,  2  Rob.  344,  The  Ohio  In- 
suramce  Go.  v,  Edmondaon,  5  L.  R  296,  and  Article 
21  C.  C.  in  support  of  the  motion.  The  instrument 
produced  by  the  Bank  of  Livei^ool  does  not  purport 
to  convey  the  ship  to  the  Bank,  but  to  a  trustee;  the 
Bank  is  therefore  not  the  owner.  At  common  law,  the 
instrument,  we  suppose,  would  be  considered  as  between  the 
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parties  at  least  to  convey  the  legal  title  in  the  ship  to 
Langton.  The  only  rights  the  Bank  of  Liverpool  could 
have  would  be  a  right  in  Chancery  to  enforce  the  execu- 
tion of  the  trust.  Hence  the  most  favourable  footing  on 
which  the  claim  of  the  intervener  can  be  placed  is  that 
of  a  creditor  with  a  privilege ;  he  has  therefore  no  right 
to  the  possession  of  the  property,  and  must  enforce  what- 
ever rights  he  may  have  upon  the  proceeds,  precisely  as 
the  attaching  creditors  are  compelled  to  do.  The  law 
confers  upon  the  Defendant  only,  the  right  to  set  aside 
the  attachment,  by  giving  bond :  C.  P.  259,  Art.  1852,  p. 
165 — ^it  is  not  conferred  upon  the  creditors.  It  is  true  the 
Courts  have  allowed,  under  an  equitable  construction  of 
the  article,  an  intervener  having  possession  and  claiming 
to  be  owner,  to  bond  in  order  to  avoid  the  great  injury 
which  third  persons  might  suffer  by  the  unjust  seizure 
of  their  property.  We  see  no  reason  to  adopt  a  construc- 
tion which  shall  confer  this  right  upon  creditors,  particu- 
larly as  the  legislature  has  recently  revised  the  article  of 
the  Code  of  Practice  without  extending  it  to  other  persons 
than  Defendants.  It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  judgment  of  the  Court  below  be  affirmed 
with  costs/' 

On  February  1 2th,  a  writ  of  li.  fa  was  issued  on  the  judg- 
ment in  the  cause,  by  which  the  sheriff  was  commanded 
•*  by  seizure  and  sale  of  the  property,  real  and  personal, 
rights  and  credits  "  of  Messra  Klingender,  to  levy  the 
Plaintiffs'  debt  and  costs. 

On  March  4th,  1859,  the  cause  came  on  for  distribution 
of  the  proceeds  {Mure  being  represented),  when,  it  appear- 
ing that  the  ship  had  not  been  sold,  the  cause  was  con- 
tinued indefinitely. 

The  vessel  was  put  up  for  sale  by  auction  under  the  writ, 
on  the  22nd  of  March,  1859,  when  the  present  Defendant, 
Fogo,  by  his  agent,  became  the  purchaser  for  6,100  dollars ; 
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and  on  the  same  day  a  bill  of  sale  was  executed  acoordicg 
to  the  law  o{  Louisiana,  and  the  purchase  money  paid. 

Mure,  as  the  British  Consul  at  the  port,  thereupon 
granted  his  certificate,  that  the  vessel  was  duly  sold  in  ac- 
cordance with  the  law  of  the  said  State. 

The  sheriff  having  made  his  return  to  the  writ,  the  cause 
came  on  again  before  the  Fourth  District  Court,  on  June 
17th  and  18th,  for  distribution  of  proceeds ;  and  Mure  was 
represented  at  the  hearing,  and  claimed  to  be  entitled  to 
the  proceeds  in  priority  to  the  Plaintiffs  in  the  action. 

On  January  13th,  1860,  the  appeal  of  Mure  firom  the 
decree  of  the  Fourth  District  Court,  of  January  26th, 
1859,  dismissing  his  petition  of  intervention,  was  heard 
and  dismissed  by  the  Supreme  Court  of  Louisiana,  The 
Chief  Justice  and  four  associate  Justices  were  present 
The  judgment  was  as  follows  : — 

"  This  cause  was  before  us  in  January  last,  on  the  question 
of  the  right  of  the  intervenor  to  bond  the  property  attached, 
14  Annual.  In  the  present  case,  the  Bank  of  Liverpool^  as 
vendee  and  trustee,  claims  the  legal  title  of  the  ship.  The 
petition  of  intervention  was  dismissed  on  the  trial  in  the  lower 
Court,  and  the  int^ervenor  appeals.  The  case  merits,  perhaps, 
a  synopsis  of  the  instrument  upon  which  the  intervention 
is  founded.  It  (the  instrument)  is  of  great  length,  and  is 
under  seal ;  it  is  signed  by  the  Defendants  alone,  and  pur- 
ports to  have  been  executed  on  25th  day  of  September, 
]  854,  in  consideration  of  5s. ;  and,  to  secure  the  Bank  of 
Liverpool,  Klingtnder  Brothers  nominally  sell  to  Joseph 
Langton,  Chief  Manager  of  said  Bank,  his  executors,  &c., 
the  ship  Warbler,  in  trust  that  the  same  may  be  a  continual 
security  to  the  Bank  for  the  payment  of  costs,  and  for  all 
sums  of  money  due  or  to  become  due  by  said  Klingender 
Brothers,  and  for  loans,  &c.  Another  clause  authorises 
Langton,  the  trustee,  to  sell  the  ship ;  and  directs  him  to 
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apply  the  proceeds  first  to  costs ;  second,  to  amount  due 
the  Bank ;  and  third,  remainder  to  Klingender  Brothers. 
Another  clause  obliges  the  trustee  on  satisfaction  of  the 
' —  trust  to  reconvey.  The  instrument  contains  other  covenants 
on  the  part  of  Klmgender  Brothers,  warranting  title,  rela- 
^  tive  to  Policies  of  Insurance,  &c.,  &a  The  instrument  is 
no  doubt  executed  in  conformity  to  the  Act  of  Parliament 
and  the  English  law — see  Abbott  on  Shipping,  pp.  29  and 
30,  ed.  1854.  Under  that  law,  the  intervener  would  have 
been  able  in  the  English  Courts  to  protect  himself  against 
subsequent  purchasers  and  creditors,  and  the  effects  of 
bankruptcy.  If  it  be  admitted  that  the  intervener  has 
such  rights  upon  the  ship  by  the  English  law,  the  question 
naturally  arises,  why  are  not  those  rights  entitled  to  be 
respected  in  Louisiana,  particularly  as  all  parties  to  this 
controversy  have  their  domicil  in  England,  &c.  It  is  not 
surprising  that  the  question  is  repeated,  and  that  the 
Courts  are  again  and  again  called  upon  to  answer  it.  The 
comity  of  nations  extends  only  to  enforce  obligations,  con- 
tracts, and  rights,  under  those  provisions  of  law  of  other 
countries  which  are  analogous  or  similar  to  those  of  the 
State  where  the  litigation  arises.  The  instrument  offered 
in  evidence  has  no  analogy  to  any  mode  known  to  our  law 
of  affecting  personal  property  for  the  security  of  debts. 
It  purports  to  sell  to  one  man  to  protect  the  rights  of  a 
third  person,  and  yet  the  vendor  is  to  retain  possession. 
The  contract  is  not  a  sale  nor  a  pledge ;  for  there  is  no 
delivery  which  our  law  deems  essential  in  order  to  perfect 
either  contract  as  to  third  persons.  As  our  law  would  not 
enforce  a  similar  contract  between  our  own  citizens,  if  made 
here,  it  will  not  enforce  it  to  defeat  rights  already  acquired 
by  the  attachment  under  our  own  laws.  In  the  case 
of  JMalcom  v.  The  Schooner  Henrietta,  this  Court  re- 
fused to  recognise  a  mortgage  upon  a  ship  executed  in  the 
form  of  a  conventional  mortgage  under  our  law,  and 
declaxed  that  our  law  only  admits  of  the  hypothecation  of 
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ships  according  to  the  laws  and  usages  of  commerce,  7  L. 
R.  488,  lb.  486.  In  the  case  of  Grant  v.  Fiol,  it  was  again 
declared  that  instruments  in  the  form  of  conventional 
mortgages  on  ships  or  vessels  conferred  no  right  or  privi- 
lege whatever:  17  L.  R  160,  The  same  doctrine  was 
reaffirmed  in  Hill  v.  Phceniz  Two  Boat  Company^  2nd 
Robinson,  35,  in  which  the  Court  mentions,  as  the  only 
valid  hypothecation,  that  made  to  secure  the  necessary 
supplies  for  ships  which  happened  to  be  in  distress  in 
foreign  ports,  where  the  masters  and  owners  are  without 
credit ;  if  assistance  could  not  be  procured  by  means  of  such 
instruments,  the  vessels  and  their  cargoes  must  perish. 
The  subject  was  again  fully  considered  in  the  case  of 
Earned  v.  Churchman,  4  Annual,  312 ;  and  it  was  there 
said,  '  It  is  the  duty  of  Courts  in  all  commercial  nations  to 
extend  the  rule  of  national  comity  to  bottomry  bonds  and 
such  other  maritime  hypothecations  as  are  recognised  by 
the  general  assent  of  the  commercial  world.  But  the  public 
policy  of  recognising  implied  hypothecations  or  liens,  as  fol- 
lowing property  from  foreign  countries,  may  well  be  ques- 
tioned. In  the  case  of  Wickham  v.  Leviatones  the  effect 
of  a  common  law  mortgage  executed  in  Cincinnati,  and 
registered  in  accordance  with  the  Acts  of  Congress,  was  con- 
sidered, and  this  Court  refused  to  give  it  effect  because 
such  a  mortgage  is  not  recognised  by  our  laws:'  11  An- 
nual, 702.  In  the  case  of  The  Siucceaaion  0/ Broderidk,  12 
Annual,  532,  we  refused  likewise  to  give  effect  to  an  act 
purporting  to  be  a  mortgage  of  a  steam-boat,  which  was 
executed  in  this  city,  and  recorded  in  the  office  of  the  Col- 
lector of  Customs,  under  the  Act  of  Congress  of  29th  July, 
1850  (9th  Statutes  at  Large,  p.  440).  In  the  case  of 
Swasey  &  Co.  v.  Steamer  Montgomery,  12  Annual,  800, 
we  refused  to  recognise  a  privilege  created  by  the  law  of 
Alabama  for  tolls  for  passing  a  certain  channel ;  and  we 
then  announced  the  general  doctrine  that  privileges  must 
be  regulated  by  the  law  of  the  forum,  and  that  none  can  be 
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claimed  except  such  as  are  given  by  the  civil  code  and 
statutes  amendatory  thereo£  See  also  on  this  subject 
Abbott  on  Shipping,  Edition  1854,  p.*  156^  and  note  2,  and 
authorities  there  cited ;  see  also  a  similar  case,  stated  by 
Savigny,  8  volume,  pp.  196,  197,  sea  368,  Berlin  edition, 
C.  C.  3,204.  No.  7;  19  Howard,  22  and  82.  It  may 
also  be  remarked  that  the  hardship  of  the  rule  adopted 
by  the  Courts  is  not  so  great,  \»hen  it  is  considered,  that, 
in  case  of  ships,  it  usually  happens  that  the  parties  hold- 
ing liens  and  mortgages  in  the  home  port  have  had  the 
opportunity  of  enforcing  the  same,  and  have  voluntarily 
permitted  the -ship  to  depart  without  so  doing.  It  may  be 
also  further  remarked,  that  the  statute  of  1858,  p.  Ill, 
bans  privileges  upon  ships  after  the  lapse  of  sis  months. 
But  in  this  case,  it  is  contended  by  the  intervener's  counsel 
that  the  instrument  is  assimilated  more  to  a  vente  &  r^m^r^ 
of  our  law  than  a  mortgage,  and  may  be  upheld  by  our 
Courts  in  this  form.  The  vente  k  Tkmkri,  like  any  other 
sale,  is  perfected  as  to  third  persons  in  the  case  of  movea- 
bles by  delivery^  (which  is  wanting  in  the  instrument  under 
consideration),  and  the  vendee  becomes  the  owner  of  the 
fruits  and  the  property  absolutely,  if  it  be  not  redeemed 
at  the  term  stipulated.  Here,  Langton,  so  far  from  being 
owner,  and  making  the  fruits  his  own,  had  only  authority 
as  an  agent  to  sell  for  the  payment  of  debts ;  KUngender 
Brothers  had  received  no  serious  price,  and  had  nothing  to 
return  as  such,  C.  C.  2,414  and  2,439.  The  instrument 
cannot  therefore  be  viewed  in  any  other  light  than  as  a 
security  for  money.  There  is  a  prayer  on  the  part  of  the 
appellees,  for  an  amendment  of  the  judgment  in  their 
favour  against  the  intervener,  so  that  the  same  shall  be 
considered  final  In  order  to  avoid  all  doubt  as  to  the 
effect  of  the  judgment  rendered,  we  will  make  the  amend- 
ment It  is  therefore  ordered,  adjudged,  and  decreed  by 
the  Court,  that  the  judgment  of  the  lower  Court  be  so 
amended  as  to  reject  and  bar  the  demand  in  intervention 
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And  third  opposition  of  the  said  Bank  of  Liverpool ;  and 
that  said  judgment  so  amended  be  affirmed,  the  appellants 
paying  the  costs  of  appeal/' 

There  is  no  further  appeal  in  Louisiana  from  the  judg- 
ments of  the  Supreme  Court 

On  March  7th,  1860,  judgment  was  given  by  the  Fourth 
District  Court  on  the  question  of  distribution  of  the  pro- 
ceeds of  the  sale,  and  thereby  the  claims  of  certain  inter- 
vening creditors  entitled  to  privilege  under  the  code  of 
Louisiana  (including  i/wre'a  claim  for  wages,)  were  allowed, 
tlie  intervention  of  Mure  as  agent  for  the  Bank  of  Liver^ 
pool  was  dismissed  with  costs,  and  the  balance  of  the 
proceeds  after  payment  of  the  privileged  debts  was  ordered 
to  be  paid  to  the  Plaintiffs  in  the  action  in  part  satisfac- 
tion of  their  debt»  which  was  of  greater  amount. 

The  proceeds  of  the  sale  were  applied  accordingly. 

The  Defendant  Fogo  sent  the  ship  with  a  cargo  of  cotton 
to  Liverpool,  where  she  arrived  on  March  22nd,  1860,  and 
on  that  day  the  ship  was  registered  at  Liverpool  in  his 
name  as  sole  owner. 

The  amount  due  on  the  mortgage  to  the  Bank  exceeded 
the  value  of  the  ship  and  freight  The  Bill  filed  by  the 
Public  Officer  of  the  Bank  alleged  that  the  Defendants, 
the  consignee  and  the  captain  of  the  ship,  intended  to  pay 
the  freight  already  accrued  to  the  Defendant  Fogo,  and 
that  Fogo  intended  to  dispose  of  the  ship  and  send  her 
away  from  Liverpool  without  regard  to  the  claims  of  the 
Bank,  and  prayed  an  injunction  to  restrain  the  Defendants 
from  allowing  the  ship  to  leave  Liverpool,  and  from  dealing 
with  her  without  the  consent  of  the  Bank,  and  also  from  col- 
lecting the  freight ;  and  that  a  receiver  might  be  appointed  to 
collect  the  freight.     Declarations  were  also  prayed  that  the 
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1862.  Bank  of  Liverpool  was  entitled  to  the  ship  and  freight, 
subject  only  to  any  disbursements  properly  payable 
thereout. 


Statement 


Argument.         Sir  Hugh  Caims,  Q.O.,  Mr.  G.  Hall,  and  Mr.  Miliuard 
(of  the  common  law  bar),  for  the  PlaintiflF: — 

The  sole  point  which  arises  now  is  that  which  was  de- 
cided on  the  demurrer,  whether  the  judgment  of  a  New 
Orleans  Court,  founded  upon  a  refusal  to  regard  the  lex 
loci  contractus,  under  which  the  Bank  had  acquired  a  valid 
title  in  England,  can  be  regarded  as  conclusive  in  this 
Court.  A  parallel  case  would  be  this : — If  the  judges  of 
Louisiana  chose  to  disregard  every  will  which  was  not 
holograph,  would  this  Court  consider  itself  bound  by  a 
judgment  rejecting  an  English  will  by  a  domiciled 
Englishman  executed  in  accordance  with  our  law?  Since 
the  decision  in  our  favour  upon  the  demurrer,  the  position 
of  the  authorities  has  been  changed,  but  not  so  as  to  affect 
the  conclusion  then  arrived  at 

Castrique  v.  Imrie  (a)  has  been  reversed,  and  I  shall  have 
occasion  presently  to  refer  to  the  decision  of  the  Exchequer 
Chamber.  But  before  doing  so  I  will  briefly  notice  some 
other  authorities,  and  I  will  first  consider  what  is  laid 
down  by  the  leading  America/a  jurist,  Mr.  Justice  Story, 
in  his  "  Conflict  of  Laws.*' 

In  section  1 02  he  states  the  well-known  rule,  that  con- 
tracts will  in  general  be  governed  by  the  lex  loci  contractus, 
and  cites  a  judgment  from  which  it  appears  that  at  that 
time  the  doctrine  was  accepted  by  the  Courts  of  Louis- 
ia/rui.  Then  in  the  following  sections  he  proceeds  to  dis- 
cuss exceptions  from  the  rule,  which  however  have  no 
application  to  a  case  like  the  present     For  instance,  he, 

(a)  8  C.  B.,  N.  S.,  l\  S.  a  on  app.,  Id.  405. 
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considers  the  influence  of  the  law  of  domicile,  which  need  not  - 
be  discussed  here,  inasmuch  as  both  the  mortgagors  and 
the  mortgagees  were  domiciled  in  England,  and  the  lex 
domicilii   was   therefore  identical  with  the  lex  lod  con- 
tractus. 

In  sections  322  and  323,  Sfory  discusses  the  validity 
and  priority  of  liens,  referring  the  validity  generally  to  the 
lex  loci  contractus,  but  leaving  the  question  of  priority 
to  be  governed  partly  by  the  lex  loci  rei  sitse  or  the  lex 
fori.  This  case,  however,  is  not  one  of  mere  priority 
attached  to  a  conventional  right,  but  a  question  of  validity 
simply,  because  the  bill  of  sale,  if  its  validity  is  admitted, 
gives  the  absolute  property,  and  therefore  excludes  any 
question  of  conflicting  priorities. 

Then  in  section  386,  Story  states  the  peculiar  rule  which 
the  Courts  of  Louisiana  have  adopted.  By  their  law, 
delivery  is  essential  to  pass  title  to  a  chattel  as  against 
creditors,  and  they  have  so  far  set  at  naught  the  comity 
of  nations  as  to  insist  on  applying  this  rule  to  foreign 
contracts,  to  the  exclusion  of  the  lex  loci ;  and  in  sections 
387,  390,  the  reasoning  by  which  this  course  is  attempted  to 
be  supported,  is  extracted  from  a  judgment  of  the  Supreme 
Court  of  Louisiana.  Mr.  Justice  Story  then  proceeds  to 
comment  on  this  doctrine,  and  pronounces  it  inconsistent 
with  the  universal  rule.  The  precise  point  raised  in  that  case 
does  not  occur  here,  because  there  the  contest  was  between 
the  law  of  the  foreign  domicile,  and  the  lex  loci  rei  sitae,  and 
this  does  not  touch  our  case,  inasmuch  as  the  ship  was 
not  in  Louisiana  at  the  date  of  the  bill  of  sala 

It  being  clear,  therefore,  according  to  Story's  view  that 
the  law  of  England  ought  to  have  been  applied  by  the 
Courts  of  Louisiana,  the  only  remaining  question  would 
be  as  to  the  effect  of  a  judgment  based  upon  rejection  of 
the  English  law   under  the   circumstances  of  this  case. 


1862. 


Arffument. 
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-  And  upon  this  it  is  clear,  in  the  first  place,  that  this  is  not 
a  judgment  in  rem,  and  that  in  cases  in  the  nature  of 
foreign  attachment  proceedings  in  personam  will  not  be 
binding  on  the  party  unless  the  Court  had  rightful  juris- 
diction  over  the  res  and  also  over  the  persona — sect.  592  a. 
These  being  the  doctrines  laid  down  by  Mr.  Justice  Story, 
let  us  now  see  what  are  the  principles  of  our  own  Courts. 

Upon  the  argument  on  the  demurrer  (a),  the  law  was 
fully  discussed,  and  your  Honour  stated  the  principles 
which  governed  the  case,  laying  it  down  that  if  the  aver- 
ments of  the  BiU  amounted  to  this,  that  the  Courts  of 
Lauisia/na  founded  their  judgment  on  a  total  disregard  of 
the  English  law — ^the  lex  loci  contractus — such  a  judgment, 
which  your  Honour  considered  as  not  being  a  judgment  in 
rem,  could  be  examined  here  for  error  on  the  face  of  it, 
and  would  not  be  binding  on  an  English  Court 

The  same  doctrine  has  been  laid  down  even  in  the  case 
of  a  judgment  in  rem:  Dalgleish  v.  Hodgson  (6);  though  it 
is  not  necessary  for  our  case  to  carry  it  so  high  as  to  say 
that  a  judgment  in  rem  may  be  disregarded  for  error  on 
the  &oe  of  it  To  the  same  effect  are  Revmers  v.  Druce{c)f 
and  Don  v.  Lippman  (d).  It  is  attempted  by  the  Defen- 
dants to  give  to  the  proceedings  the  colour  of  proceedings 
in  rem.  They  say  that  the  sale  was  at  the  instance  of 
persons  holding  liens.  But  this  was  not  so,  and  the  sale 
was  in  fact  under  a  fi.  fa.  equally  applicable  to  any  other 
goods  of  Messrs.  Klvngender,  and  in  a  suit  which  was  a 
mere  personal  proceeding  against  them.  It  is  true  in  a 
sense  that  we  intervened,  but  merely  to  protect  our  inter- 
ests, protesting  at  the  same  time  that  the  Court  had  no 
jurisdiction  to  meddle  with  the  ship.  The  judgment  there- 
fore cannot  be  put  so  high  against  us  as  a  judgment  inter 


fa)  IJ.  &  H.  18. 
{h)  7  Bing.  495. 


(e)  23  Beav.  145. 
(rf)  5  CI.  &  F.  1. 
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partes  in  a  suit  in  which  we  were  Flaintifib.  The  writ 
tinder  which  the  sale  took  place  did  not  differ  in  any  way 
from  a  fi.  fa.,  except  that  it  included  lands  as  well  as  goods, 
which  it  would  not  have  done  in  England.  That  the  pro- 
ceedings were  in  no  sense  in  rem  is  clear  from  all  the  autho* 
rities  collected  in  the  note  to  Duchess  of  KvrigstorCs  €ase(a) ; 
and  those  authorities  also  establish  the  proposition  that  a 
foreign  judgment  (even  in  rem  and  a  fortiori  inter  partes) 
is  examinable  for  error  on  the  face  of  it,  such  jts  repudia- 
tion of  the  lex  loci  contractus  in  the  present  case. 

In  Castrique  v.  Imrie{b)  the  proceeding  was  against 
the  ship,  and  clearly  in  rem ;  and  the  Court  of  Exchequer 
Chamber  was  of  opinion  that  there  had  been  no  intentional 
disregard  of  English  law.  In  Cammd  v.  8eweU(c)  the  Court 
of  Exchequer  intimated  that  the  proceedings  were  "  in  the 
nature  of  proceedings  in  rem  (whatever  that  may  mean) 
that  by  the  law  of  Norway  the  master  had  power  to  sell, 
and  that  the  purchaser  was  not  bound  to  see  to  the  pro* 
priety  of  the  sale.  In  the  Exchequer  Chamber  ((Q  the 
case  was  put  on  a  different  ground,  namely,  that  the  sale 
was  authorised  on  the  groimd  of  agency,  whereas  here  it 
cannot  be  said  that  the  sheriff  was  either  the  express  or 
implied  agent  of  the  Bank  of  Liverpool.  That  case  there- 
fore does  not  touch  the  old  established  principles  on  the 
subject     [They  also  cited  Surge's  Commentaries  (e).] 


1882. 


Argument. 


Mr.  Qiffard,  Q.  C,  Mr.  MeUish,  Q.  C,  and  Mr.  W.  F. 
Robinson,  for  the  Defendants : — 

Three  main  questions  present  themselves  for  considera- 
tion:— 1.  Is  the  law  o(  Louisiana,  as  it  appears  on  the 
face  of  the  judgments  in  this  case,  necessarily  absurd  ?  2. 
Did  the  property  in  the  ship  pass  by  the  sale  to  Fogo  t    3. 


(a)  2  Smith*8  Leading  Cases, 
6Sd. 

(6)  8  C.  B.,  N.  S.,  405. 


(c)  3  H.  &  N.  617. 
(rf)  5  H.  &  N.  728. 
(«)  VoL  3,  Part  2,  Ch.  20,  p.768 
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Are  the  Flaintiffs  bound  by  the  fact  of  their  intervention  in 
the  suit? 

On  the  first  point  it  is  clear  that  there  is  no  such  in- 
herent absurdity  in  the  rule  of  law  adopted  by  the  Courts 
of  liOuisiana  as  to  deprive  their  decisions  of  the  conclusive 
weight,  which,  according  to  the  comity  of  nations,  the 
Courts  of  this  country  allow  to  foreign  judgments.  Their 
principle  is,  that  a  mortgagor  suffered  to  retain  possession 
of  a  ship  or  other  chattel  shall,  as  between  himself  and 
his  creditors,  be  treated  as  the  true  owner.  Is  this  absurd  ? 
Why,  it  is  the  very  principle  adopted  by  our  Legislature  in 
the  Factors'  Act  and  in  the  Bill  of  Sales  Act^  and  in  the 
order  and  disposition  clauses  of  the  Bankruptcy  Statutes. 
The  characteristic  difference  between  English  and  foreign 
law  is,  that  we  have  applied  a  sound  principle  to  isolated 
cases,  while  in  Louisiana  and  elsewhere  the  principle  is 
consistently  applied  in  all  its  breadth.  Property  in  a  chattel, 
they  say,  shall  not  pass  without  delivery  of  possession,  and 
it  would  be  difficult  to  dispute  the  wisdom  of  the  rule. 
With  respect  to  ships  which  traverse  the  whole  globe,  the 
prudence  of  such  a  rule  is  especially  manifest.  It  was  the 
rule  in  England  until  the  passing  of  the  Merchant  Ship- 
ping Act,  because  a  mortgage  formerly  required  indorse- 
ment on  the  registry  to  give  it  validity.  Kow  this  is  not 
needful  in  the  case  of  a  ship  at  sea,  which  is  in  consequence 
allowed  to  sail  with  a  certificate,  which  describes  no  person 
as  owner,  when  the  property,  according  to  our  notions,  has 
passed  to  another.  The  doctrine,  however,  which  we  have 
repudiated,  is  still  the  rule  of  every  other  country  in  the 
world,  and  this  deserves  to  be  gravely  considered  before 
charging  the  law  oi  Louisiana  with  absurdity  because  it  has 
not  followed  our  law  in  departing  from  the  universal  practice. 

If  the  judgments  of  these  Courts  are  not  to  be  con- 
demned for  palpable  absurdity  on  the  face  of  them,  I 
come  to  another  question :  Is  there  anything  in  the  law  of 


CASES  IN  CHANCERY. 


21S 


natioDB  io  hisid  the  Cotirts  of  Louisiana  to  reject  their  own 
rule  and  to  follow  ours  ?  It  is  not  disputed  that  an  enact- 
ment on  the  principle  of  our  order  and  disposition  clause  is 
quite  OGosirtent  with  international  comity.  And  yet  what 
is  the  effect  of  that  ?  A  foreigner  acquires,  by  a  foreign 
contract^  a  good  title  to  chattels  remaining  in  the  hands  of 
an  Englishman.  The  Englishman  becomes  bankrupt,  and 
immediately  our  Courts  disregard  the  title  acquired  by  the 
foreigner,  though  by  an  act  valid  and  indefeasible  according 
to  the  law  of  his  domicile,  or,  it  may  be,  to  the  lex  loci  con- 
tractus, and  hand  over  the  property  to  the  bankrupt's 
assignees.  What  is  the  difference  between  this  and  the 
action  of  the  judicature  of  New  Orleans  t — ^None  whatever, 
except  that  we  proceed  on  an  isolated  rule,  and  they  on  a 
general  principle  of  which  that  rule  is  a  fragment  The 
maxim  that  every  sale  requires  delivery  to  complete  it, 
does  away  with  the  necessity  for  a  reputed  ownership 
enactment  in  the  special  case  of  bankruptcy,  because  it 
renders  all  secret  sales  impeachable,  just  as  some  secret 
sales  are  impeachable  here.  The  only  way  in  which 
Louisiana  can  protect  her  citizens  against  secret  dealings 
is  by  administering  to  foreigners  the  same  law  which  applies 
to  natives.  If  an  English  mortgagee  finds  himself  in  con- 
sequence in  a  worse  position  than  he  would  be  in  at  home,  it 
is  his  own  fault  for  allowing  his  ship  to  go  within  a  foreign 
jurisdiction.  And  it  is  material  to  observe,  that,  even  by 
English  law,  a  mortgagee  has  not  that  indefeasible  right 
which  the  Courts  of  Louisiana  are  charged  with  over- 
riding. He  may  be  defeated  by  maritime  liens  created  by 
the  servant  of  his  mortagagor,  as  in  the  case  of  bottomry, 
or  in  respect  of  damage  by  running  down  another  ship. 
So  there  was  the  common  law  lien  for  repairs  overriding 
the  claims  even  of  mortgagees :  WiUiams  Y.Allsup  (a).  In 
addition  to  these  various  risks,  he  also  runs  the  hazard  of 
finding  the  vessel  subjected  to  a  foreign  law,  which  may 
(a)  lOC.B.,  N.S.,  417. 


1862. 


Argitwunk 
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be  less  favourable  to  him  than  that  of  his  own  country. 
For  example,  the  ship  may  visit  a  port  where  the  law 
gives  a  maritime  lien  for  repairs.  So,  in  a  converse 
case,  the  Merchant  Shipping  Act  gives  a  right  against 
an  American  mortgagee  in  respect  of  supplies  procured, 
say  at  the  Cape  of  Oood  Hope,  and  we  do  not  consider 
that  this  provision  is  any  violation  of  the  comity  of  na- 
tions :  The  Wataga  (a).  It  is  a  mistake  to  say  that  the 
Courts  of  New  OrleaTia  refused  to  recognise  the  law  of 
England.  They  did  recognise  it,  but  they  applied  to  it  a 
universal  rule  of  their  own,  which,  as  between  a  secret 
mortgagee  and  an  attaching  creditor,  gives  priority  to  the 
latter,  just  as  our  law  gives  the  Uke  advantage  to  the 
assignees  of  a  bankrupt  in  reputed  ownership  of  the  goods 
of  a  foreigner.  Such  a  rule,  to  be  of  any  service,  must 
be  applied  equally  to  foreigners  and  natives,  for  the  mis- 
chief of  a  secret  sale  or  mortgage  is  the  same  whether  it 
be  made  abroad  or  at  home.  The  principle  of  these  judg- 
ments is  well  expounded  in  the  case  of  M'JS'eil  v.  Olaes  (by 

[The  Vice-Chancellor.— There  is  a  difference  between 
allowing  the  title  of  a  second  purchaser  to  prevail  in  certain 
cases  over  that  of  a  prior  secret  purchaser,  and  giving  to  a 
creditor  the  right  to  seize  goods  which  do  not  belong  to 
his  debtor.] 

Tlie  two  cases  are  very  analogous,  as  is  shewn  by  the 
two  statutes  of  Elizabeth,  in  which  the  principle  is  applied 
to  purchasers  and  creditors  on  the  same  footing.  Besides, 
the  question  is  not  whether  the  law  of  Louisiana  is  better 
or  worse  than  the  law  of  Engkmd,  but  whether  a  judgment 
applying  it  is  to  be  treated  as  so  absurd  as  to  forfeit  the 
weight  which  would  otherwise  belong  to  it. 

If  their  law  is  not  unreasonable  in  itself,  and  if  they 
find  a  transfer  sanctioned  by  a  foreign  law,  which  would 

(a)  1  Swab.  Ad.  165.  (6)  1  Mftrt.,  N.  S.,  261. 
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expose  their  subjects  to  the  very  evils  which  their  own  law 
was  intended  to  guard  against,  thej  are  not  bound  to  regard 
the  foreign  rule  which  is  thus  repugnant  to  the  policy  of 
their  own  law.  They  may  well  say,  "  If  we  admit  such 
mortgages,  a  foreign  mortgagor  may  resell  in  Louisiana, 
and  defraud  the  purchaser ;  and  if  we  reject  the  secret 
mortgage  in  favour  of  a  purchaser,  why  may  we  not  do  the 
same  in  favour  of  a  creditor  ? " 


ises. 


Argument 


To  turn  to  the  authorities :  CammeU  v.  SeweU  is  a  case 
in  point.  The  proceedings  there  were  not  in  rem,  so  &r  as 
the  ship  was  concerned.  The  sale  was  before  the  litigation, 
which  related  only  to  the  application  of  the  purchase 
money.  But  the  right  of  the  innocent  purchaser  was 
upheld ;  and  it  is  to  be  noticed,  that  by  innocent  purchaser 
is  not  meant  a  purchaser  without  notice.  The  judgment 
disposes  of  a  good  deal  that  is  erroneous  in  Story  with 
respect  to  the  law  of  domicile,  and  contains  several  illus- 
trations which  bear  strongly  on  this  case, — such  as  the  con- 
clusive effect  against  the  true  owner  of  a  sale  in  market 
overt,  and  the  seizure  of  the  goods  of  a  foreigner  for  rent 
due  from  another.  Caatrique  v.  Imrie,  again,  though  the 
judgment  there  was  in  rem,  was  a  still  stronger  case,  because 
the  French  judgment  which  was  upheld  was  founded  on  a 
blunder  as  to  English  law.  The  judgment  of  Baron  Bra/mr- 
well,  in  the  Exchequer  Chamber,  is  distinctly  in  our  favour, 
and  is  not  rested  on  the  fact  of  the  proceedings  being 
in  rem. 

[The  Vice-Chancellor. — Is  there  any  special  statute 
in  Louisiana  to  the  effect  that  creditors  shall  take  priority 
over  secret  mortgagees  ?] 

No ;  because  their  general  rule  rendered  this  unneces- 
sary: Story's  Conflict  (a),  Olivier  v.  Towties  (6). 


(a)  Sects.  88S,  389,  391. 


(b)  14  Mart.  93. 
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[The  Vicb-Chanckllok. — Suppose  they  had  a  law  that 
a  mortgage  should  not  be  valid  unless  attested  by  three 
witnesses,  do  you  say  they  could  reject  an  English  mortgage 
because  there  was  only  one  T  ] 

That  would  follow  the  analogy  of  the  Statute  of  Frauds. 

The  rule  is^  that  a  judgment  in  rem  is  conclusive,  not 
only  as  to  the  thing  decided,  but  as  to  the  facts  appearing 
on  the  face  of  the  judgment  as  the  groimds  of  the  decision ; 
and  as  between  the  parties — and  the  Plaintiffs  here  were,  to 
all  intents  and  purposes,  parties  to  the  litigation  at  New 
Orleana — the  same  principle  applies  to  judgments  in 
personam.  I  conclude,  therefore,  that  there  is  nothing  in 
the  judgment  so  absurd  as  to  justify  this  Court  in  setting 
it  at  nought 

Secondly,  I  ask,  would  this  Court  take  away  from  a 
purchaser  property  which  has  passed  to  him,  as  this  ship 
clearly  has,  by  the  law  of  the  country  where  he  bought  it 
Suppose  a  foreigner,  interested  in  property  here,  and 
deprived  of  it  by  a  blunder  of  our  Courts  as  to  foreign 
law,  he  would  be  bound  nevertheless. 

The  authority  dted  on  the  other  side,  of  Dcdgleish  v. 
Hodgson,  is  wholly  inapplicable.  That  was  an  action  by 
an  underwriter ;  and  the  question  of  neutrality,  which  had 
been  decided  in  a  foreign  Court,  was  a  mere  collateral 
matter,  which  the  judgment  *'  inter  alios  "  was  brought 
forward  to  prove.  No  one  could  doubt,  that  in  such  a 
case  the  judgment  being  neither  in  rem  nor  inter  partes, 
could  be  examined.  Jteimera  v.  Druce  is  equally  beside 
the  question.  It  is  said,  this  is  not  a  judgment  in  rem. 
Technically,  that  may  be  true;  but  it  is  nevertheless 
equally  conclusive,  and  for  the  same  reason,  that  it  alters 
the  status  of  the  subject  matter.     Stoiy  (a)  speaks  of 

(a)  Sects.  592,  593. 
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judgments  not  in  rem,  but  analogous  to  judgments  in  rem, 
as  in  cases  of  garnishment  and  the  like. 


1863. 


Simpson 
r. 

[The  Vice-Chancellor. — The  precept  to  the  sheriff*         -^ 
was  not  to  seize  this  ship,  but  any  property  of  the  debtors.]  rffument 

That  is  true ;  but  the  result  was  a  complete  divesting  of 
title  to  the  ship  according  to  the  law  of  the  country,  and 
this  by  the  sentence  of  a  competent  Court  in  the  presence 
of  all  parties  interested. 

All  the  authorities  on  the  general  subject  are  contained 
in  the  note  to  the  Duchess  of  Kingston's  case  in  Smith's 
Leading  Cases,  and  are  well  summed  up  in  Bowen  v. 
Evans  (a),  lliat  was  a  Bill  to  set  aside  a  sale  under  the 
decree  of  the  Court ;  and  after  noticing  Lloyd  v.  Johnss, 
Bennett  v.  EamiU,  Curtis  v.  Price,  Lightbv/me  v.  Smith, 
the  conclusion  arrived  at  was  in  effect  this,  that  a  decree 
in  presence  of  all  parties,  no  matter  how  erroneous  it  may 
be,  is  just  as  conclusive  as  a  judgment  in  rem.  The 
Defendant  Fo^o  is  an  innocent  purchaser,  who  cannot 
recover  his  purchase  money  if  he  loses  the  ship ;  and 
against  such  a  person  this  Court  gives  no  relief.  It  was  sug- 
gested, we  might  recover  against  Hughes  Jk  Co,,  but  there 
was  no  warranty  of  title,  and  the  law  oiLouisianxi  would  give 
no  such  remedy.  To  enable  us  to  do  that,  the  judgment 
must  be  shown  to  be  bad  in  Louisianay  which  it  certainly 
is  not,  whatever  may  be  thought  of  it  here.  Even  in 
Englandy  there  is  no  warranty  of  title  on  a  sheriff's  sale. 
It  is  to  be  observed,  also,  that  among  the  creditors  who 
shared  the  proceeds  of  the  sale,  several  of  the  earlier  held 
valid  maritime  liens ;  and  in  some  cases  their  interventions 
were  pointed  directly  against  the  ship,  just  as  much  as  in 
Castrique  v.  Imi*ie.  In  part,  therefore,  the  proceeding 
was  for  the  satisfaction  of  maritime  liens,  and  was  in  rem. 


(a)  1  Jo.  &  Lat.  178,  258. 
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[The  Vice  Chancellor. — ^There  were  claims  for  wages, 
but  our  Court  of  Admiralty  could  not  sell  the  ship  for 
wages.] 

That  can  be  done  in  Louisiana,  and  is  consistent  with 
the  general  law. 

It  is  clear,  moreover,  that  the  Bank  intervened  volun- 
tarily, and  was  in  the  same  position  as  if  Plaintiff  in  the 
cause,  so  fieo:  as  the  conclusive  effect  of  the  decision  goes. 

It  is  a  mistake  to  say  that  the  mortgage  was  disr^arded 
by  the  sale.  The  claim  of  the  mortgagees  was  not  finally 
rejected  until  the  hearing  as  to  the  distribution  of  the 
proceeds  ;  and  at  the  time  of  the  sale  the  purchaser  could 
not  know  that  the  proceeds  would  not  have  been  handed 
over  to  the  Bank.  The  only  prior  decisions  were,  first, 
that  the  right  of  a  mortgagee  was  not  a  right  to  possession, 
but  only  to  a  charge ;  and,  secondly,  that  the  question  of 
the  charge  should  be  transferred  to  the  proceeds,  and  decided 
after  the  sale.  According  to  the  expert  evidence,  the 
purchaser  took  a  perfect  title  under  the  law  of  Louia- 
%amja\  and  that  Court  was  as  much  justified  in  disr^ard- 
ing  a  mortgage  contrary  to  the  policy  of  its  own  law,  as 
this  Court  was  in  Hope  v.  Hope  in  disr^arding  the  action 
of  French  Courts  on  a  question  of  the  custody  of  children, 
which  the  policy  of  our  law  gives  to  the  fetther. 

That  there  is  nothing  unreasonable  in  the  rule  adopted 
in  Louisiana  as  to  possession,  even  according  to  EngliaA 
notions,  is  sufficiently  exemplified  by  Twine's  case  (a). 

The  rule,  moreover,  is  a  rule  of  administratiou,  like 
those  by  which  priorities  are  fixed,  and  in  such  matters  the 
lex  fori  prevails  according  to  the  law  of  nations:  The 
Union  (6). 


(a)  1  Smith  L  Gas.  1. 


(6)  Lush.  128. 
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[They  also  cited  Story's  Conflict  of  Laws  (a),  and 
Surge's  CJommentaries  (6).] 

Sir  Hugh  Cairns,  in  reply : — 

There  are  two  fallacies  in  the  arguments  on  behalf  of  the 
Defendants : — First,  it  is  said  that  the  l^vtoi Louisiana  is  not 
repugnant  to  reason,  and  therefore  must  be  respected.  We 
do  not  allege  that  it  is  unreasonable,  but  we  say  that  it  ought 
not  to  have  been  applied  to  a  case  governed,  according  to  the 
universal  principle,  by  the  lex  loci  contractus,  which  was 
the  law  of  England.  If  this  principle  is  rejected,  there  is 
an  end  of  all  international  law.  Then  the  second  fallacy  was 
this : — It  was  said  that  the  property  passed  by  the  sentence 
and  the  sale  and  that  the  case  was  analogous  to  Cam/rrveU 
v.  SeweU.  But  this  is  not  so.  The  sale  was  under  a  fi.  fa., 
and  the  Court  guaranteed  no  title  to  the  purchaser.  Fogo 
was  no  party  to  the  proceedings,  and  cannot  plead  them  by 
way  of  estoppel.  The  sheriff  only  purported  to  sell  KKn- 
genders'  interest  If  a  sheriff  sells  the  goods  of  A.  instead 
of  the  goods  of  B,,  the  purchaser  takes  no  title  ;  and  A. 
cannot  recover  against  the  sheriff  because  the  sale  passes 
no  title,  but  must  proceed  in  trover  against  the  purchaser. 

In  Ca/mmeU  v.  SeweU  there  was  this  marked  distinction, 
that  an  express  statute  gave  the  master  power  to  sell  for 
necessaries.  Here  it  is  not  pretended  that  the  sheriff  had 
power  to  sell  anything  more  than  Klvngenders'  interest 
It  is  a  fallacy,  therefore,  to  say  that  the  sale  passed  any 
property  except  subject  to  the  mortgage. 

Then  it  is  said  we  are  bound  by  our  intervention.  But 
it  is  clear  our  intervention  was  against  the  sale  of  the 
ship,  not  a  mere  claim  to  share  the  proceeds.  The  analogy 
insisted  on  of  a  sale  under  a  decree  does  not  touch  us,  for 
£o%ven  v.  Evans,  the  authority  relied  on,  went  merely  to 
(a)  Sects.  384,  385,  301,  550.  (b)  Sect  391. 


1862. 


Argument, 
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the  point  of  irregularities  in  the  sale,  and  not  to  a  total 
Simpson       want  of  jurisdiction  to  sell  :    Townsend  v.   Warren  (a) 


Fooo. 
Argument, 


illustrates  this. 

There  can  be  no  question  as  to  what  the  decision  of  the 
Court  of  Louisiana  went  upon.  On  the  face  of  the  judg- 
ments, and  from  the  evidence  on  the  part  of  the  Defendants, 
it  is  clear  that  the  Court  refused  altogether  to  recognise 
any  mortgage  which  was  not  accompanied  by  possession. 

It  is  scarcely  necessary  to  notice  the  suggestion  that  a 
submission  to  the  Louisianian  doctrine  would  only  add 
one  more  to  the  dangers  of  a  mortgagee.  If  true,  this 
would-be  no  argument ;  but  in  fact  the  risks  pointed  at — 
bottomry  and  respondentia — are  elements  not  of  danger 
but  of  safety,  and  take  their  priority  solely  on  that  account 


1863. 
Fthrvary  IZlh, 

.Mynunt. 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

In  this  case  the  Plaintiffs,  who  represent  the  Bank  of 
Liverpool,  had  in  the  year  1854?  acquired  a  title  to  the 
British  ship  Warbler,  then  at  sea,  by  an  assignment  in  the 
nature  of  a  mortgage^  duly  registered,  and  unquestionably 
valid  according  to  the  law  of  this  country.  The  mortga- 
gors, by  name  Messrs.  Klingender,  continued  to  navigate 
the  ship,  which,  according  to  the  law  of  this  country,  they 
might  do  without  any  impeachment  of  the  title  of  the  mort- 
gagees. In  the  course  of  that  navigation,  towards  the  close 
of  1857,  the  ship  was  sent  on  a  voyage  to  New  Orleans,  in 
Louisiana,  and  arrived  at  that  port  in  the  month  of 
December. 

In  January,  1858,  the  vessel  was  attached  by  a  creditor  of 
the  mortgagors,  at  first  by  way  of  process  to  found  jurisdic- 

(a)  1  Jo.  &  Lat.  221,  in  not. 
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tion,and  afterwards  in  amore  formal  manner,for  the  purpose  ^}^^ 
of  placing  it  in  the  hands  of  the  law,  with  a  view  to  that 
which  ultimately  took  place — a  sale  by  the  sheriff  The 
mortgagees  (the  Plaintiffs)  had  in  the  meantime,  and  -J — 
anterior  to  any  decision  with  reference  to  the  sale  of  the 
ship,  sent  out  a  power  to  their  agent,  Mr.  Mv/re,  the 
British  Consul  at  New  Orleana,  to  take  possession  of  the 
ship  on  their  behalf,  which  by  the  law  of  Englamd  he 
was  entitled  to  do.  Finding,  however,  the  ship  attached, 
Mr.  Mure  took  the  course  which  the  law  of  Lotdsiana 
points  out,  and  intervened  in  the  action,  presenting  to  the 
Court  his  title,  and  claiming  possession  of  the  ship.  The 
result  of  this  was,  that  several  hearings  took  place  with  re- 
ference to  this  intervention. 

After  presenting  his  petition,  in  which  he  claimed  the 
ship,  and  before  that  was  ripe  for  decision.  Mure  made  an 
interlocutory  application  by  way  of  motion,  that  on  giving 
a  bond  to  the  value  of  the  ship  to  abide  the  decision  of  the 
Court,  he  might  be  allowed  to  take  immediate  possession 
and  carry  the  ship  off,  leaving  the  question  ultimately  to  be 
determined  on  the  bond.  This  motion  was  distinct  from 
the  petition  of  intervention  by  which  he  claimed  the  ship 
by  virtue  of  his  title  as  representing  the  mortgagees.  The 
result  of  the  whole  case  was  this:  That  the  Court  of 
LouisiaTia,  having  heard  Mure,  declined  to  recognise  any 
title  whatever  in  him,  and  sold  the  ship,  but  sold  it  under 
process  exactly  analogous  to  our  fi.  fa.,  that  is  to  say,  they 
sold  all  the  right  and  interest  of  Messrs.  KUngender  in  the 
ship.  Apart  from  the  intervention,  there  can  be  no  doubt 
what  the  result  of  this  state  of  things  would  be,  nor  is  there 
any  contest  in  this  respect  upon  the  pleadings.  Of  course, 
a  sale  of  all  the  right  and  interest  of  the  mortgagors,  accord- 
ing to  our  law,  would  simply  pass  the  equity  of  redemption 
subject  to  the  mortgage  ;  and  if  the  ship  itself  was  sold  by 
any  arrangement  with  the  mortgagees,  the  creditors  would 
be  entitled  only  to  the  surplus  which  might  remaiji  after 
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paying  the  mortgage  debt.  That  point  is  not  unimportant 
to  be  kept  in  mincL  Both  from  the  form  of  the  proceedings 
and  from  the  evidence  of  Mr.  Bradjord,  it  is  cie<ir  that  the 
sheriff  was  to  sell  onl;  the  right  and  interest  of  the  debtor ; 
and  that  if  Mr.  Mure  had  not  intervened,  his  rights  would 
have  been  unaffected  by  the  sale.  Whenever,  therefore, 
the  ship  came  back  here,  the  Bank  would  have  been  recog- 
nised as  the  owners  to  the  extent  of  their  mortgage,  as  fully 
as  if  no  sale  had  taken  place.  In  fact,  however,  Mure  did 
intervene,  and  the  question  is  how  far  this  has  rendered  the 
sale  binding  against  the  Bank.  Smce  the  argument,  I 
have  considered  the  authorities  maturely,  in  order  to  extract 
the  principles  which  govern  the  action  of  our  Courts  with 
reference  to  a  foreign  judgment  of  this  character,  supposing 
the  conclusion  to  be  arrived  at,  that  it  is  erroneous  on  the 
face  of  it. 

Whether  this  judgment  does  so  err  or  not  against 
the  recognised  principles  of  what  has  been  commonly 
called  the  Comity  of  Nations,  by  refusing  to  regard  the 
law  of  the  country  where  the  title  to  the  ship  was  acquired, 
is  one  of  the  points  which  I  have  to  consider.  But 
I  will  first  discuss  the  general  question,  to  what  extent 
the  Courts  of  this  country  recognise  the  judgments  of 
foreign  tribunals  The  broad  principle  which  has  been  es- 
tablished is,  I  take  it,  this,  that  a  good  title  acquired  in 
one  country  shall  be  a  good  title  all  over  the  globe ;  that 
general  doctrine  being  qualified  by  special  rules  applicable 
to  different  classes  of  property.  As  to  real  estate,  the  legal 
title  to  property  throughout  the  globe  cannot  be  acquired 
except  according  to  the  laws  of  that  country  in  which  the 
real  estate  is  situated.  Every  transfer  of  real  property  is 
governed  by  the  lex  loci  rei  sitae.  As  regards  the  acquisi- 
tion of  title  to  property  of  a  moveable  nature,  questions 
sometimes  arise  whether  the  lex  loci  contractus  shall  pre- 
vail, or  the  law  of  the  domicile  of  the  parties.  In  this  case 
it  is  immaterial  to  consider  that  question,  because  the  two 
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circumstances  concur,  both  the  place  of  the  contract  and 
the  domicile  of  the  parties  having  been  BrUiah.     Some- 
times also  the  lex  loci  rei  sitae  has  been  thought  to  be  ap- 
plicable even  to  moveables ;  but  it  is  unnecessary  here  to 
consider  whether,  under  any  circumstances,  that  rule  can 
prevail,  because  there  can  be  no  doubt  that  if  any  special 
locality  is  to  be  ascribed  to  the  ship  at  the  time  of  the  con- 
tract, it  must  bo  regarded  as  situated  in  this  country.  There- 
fore, by  every  possible  rule  that  can  be  conceived  to  apply, 
the  Plaintiffs  acquired  a  title  to  the  ship,  which,  according 
to  ordinary  jurisprudence,  and  the  comity  of  nations  as  re- 
cognised throughout  the  civilised  world,  would  have  given 
them  a  title  in  every  part  of  the  globe.     However,  the  ship 
going  to  Louisiana,  the  question  has  arisen  how  far  this 
title  can  be  displaced  by  a  peculiar  doctiine  established  by 
the  Courts  of  that  State.  I  may  fairly  call  it  a  peculiar  doc- 
trine, for  it  is  disapproved  of  by  one  of  the  most  eminent 
jurists  of  America,  Mr.  Justice  Story:  it  is  referred  to  by 
Chancellor  Kent  or  his  editor  in  a  note  to  his  Commentaries 
as  being  so  disapproved  of,  without  any  particular  comment  of 
his  own  :  and  it  is  also  referred  to  unfavourably  by  an  emi- 
nent jurist  of  our  own  country,  the  late  Mr.  Burge,     The 
rule  amounts  to  this:  the  Courts  of  Louisiana  decline  to  re- 
cognise any  title  to  a  ship  or  any  other  chattel  which  is  not 
acquired  in  the  mode  pointed  out  by  their  own  law.     They 
say,  that  in  adjudicating  on  the  rights  of  creditors  attaching 
property  within  their  jurisdiction  they  will  be  governed 
solely  by  the  title  which  appears  to  be  acquired  according  to 
their  own  course  of  law,  and  will  disregard  all  other.     In 
this  state  of  circumstances  the  difficulty  becomes  very  great, 
in  saying  how  far  the  general  principle  of  law  which  I  have 
referred  to,  namely,  that  every  person  properly  and  righte- 
ously acquiring  a  title  to  property   in  one  country  shall 
hold  it  all  over  the  globe,  can  be  held  to  apply.     The  pre- 
sent Defendant,  the  purchaser  at  the  sale  in  New  Orleans, 
has  acquired  a  title  certainly  good  according  to  the  law  of 
VOU  I.  Q 
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Judgment. 


Louisiana  as  there  administered ;  and  it  comes  to  be  a 
contest  between  the  prior  title  acquired  in  England,  which 
in  every  country  except  Louisiana  would  be  recognised, 
and  the  title  acquired  by  the  law  of  Louisiana  in  defeasance 
of  that  prior  title,  a  contest  in  truth  whether  we  are  to  re- 
cognise the  higher  paramount  law  which  regulates  the  ac- 
quisition of  property  by  way  of  contract,  or  the  judgment 
of  the  Court  of  Louisiana,  which  has  conferred  title  in 
the  manner  I  am  about  to  describe.  And  in  the  first 
place  I  should  say,  that  in  speaking  of  title  having  been 
conferred  by  the  Court  oi  Louisiana,  I  do  not  mean  to  imply 
that  there  was  any  proceeding  in  rem.  There  was  nothing 
of  that  kind,  though  there  was  a  judgment  against  the 
claim  of  the  present  PlaintifiEs.  It  was  scarcely  argued  for  the 
Defendants,  that  there  was  a  judgment  in  rem.  What  the 
Court  did  was  simply  to  direct  a  sale  of  all  the  right  and 
interest  of  the  Klingenders ;  and  by  the  intervention  on 
behalf  of  the  PlaintiflFs,  by  their  claiming  the  ship  against 
the  creditors,  and  protesting  against  this  sale  in  due  legal 
form,  the  case  was  brought,  as  I  take  it,  to  a  judgment 
inter  partes,  or  at  least  it  is  brought  so  closely  within  the 
doctrines  applicable  to  a  judgment  inter  partes,  that  I  am 
bound  to  decide  this  case  on  the  assumption  that  there 
has  been  a  plain  and  clear  decision  as  between  the  Plaintiffs 
and  the  selling  creditor  adverse  to  the  present  Plaintiffs. 
The  Defendant,  the  purchaser,  therefore,  who  claims  through 
the  act  of  the  Court,  under  the  right  of  the  creditor  who 
set  the  Court  in  motion,  must  be  regarded  as  claiming 
under  the  decision  of  the  Court  between  adverse  parties, 
from  one  of  whom  he  derives  his  title. 


The  case  is  so  peculiar,  that  it  is  very  difficult  to  bring  it 
under  any  general  head  of  the  law  on  the  subject  of  foreign 
judgments.  1  he  law  of  foreign  judgments  is  now  so  well  set- 
tled, especially  since  the  case  oiRicardo  v.  Gardas,  in  the 
Houseof  Lords,  that  thegeneralquestion  presents  no  difficulty. 
It  is  now  quite  settled  that  a  decision  inter  partes  by  a  foreign 
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under  them,  in  any  other  country,  subject  only  to  the  question 
how  far  you  may  examine  the  judgment  for  error  appearing  on 
the  face  of  it.  In  the  absence  of  error  appearing  on  the  face 
of  the  judgment  itself,  with  which  aCourt  in  this  country  can 
deal  the  j  udgment  is  conclusive  upon  the  merits  of  the  mat- 
ter in  controversy  between  the  two  parties  to  the  litigation. 
The  latest  case  I  have  found  is  De  Coase  Briasao  v.  Rath- 
bone  (a),  in  which  the  Court  said,  the  point  was  too  clear 
for  argument,  and  that  a  foreign  judgment  could  now  be 
pleaded  in  bar  in  a  suit  in  this  country,  provided  it  was  })e- 
tween  the  same  parties  and  on  the  same  subject  matter.  But 
when  that  is  laid  down,  there  still  remains  the  question,  how 
far  the  Courts  can  ex  amine  a  foreign  j  udgment  with  reference 
to  anything  that  appears  on  the  face  of  it;  and  there  are  se- 
veral cases  in  which  it  has  been  held  that  the  Court  is  at  li- 
berty to  disregard  a  foreign  judgment  for  error  so  ap- 
parent. Without  enumerating  them  all,  it  is  enough  for 
the  present  purpose  to  say,  that  a  foreign  judgment  may 
be  disregarded  if  any  thing  manifestly  contrary  to  natural 
justice,  as  it  is  called,  is  found  on  the  face  of  the  record,  as 
in  Bvxihanan  v.  Rucker  (6),  where  it  appeared  that  process 
had  not  been  served,  except  by  a  notice  on  the  church  door, 
the  party  not  being  resident  on  the  spot  or  within  the 
jurisdiction.  There  it  was  held,  that  a  judgment  founded 
on  such  proceedings  was  not  conclusive. 

Again,  it  has  been  held  in  several  coses,  especially  on  the 
subject  of  prize,  (a  point  not  unimportant  in  the  present  liti- 
gation),that  any  peculiar  legislation  of  foreign  countries  which 
has  not  been  recognised  by  the  world  at  large,  any  peculiar 
legislation  of  their  own  with  regard  to  a  special  subject  mat- 
ter, may  destroy  the  conclusive  effect  of  a  judgment  if  it  ap- 
pears on  the  face  of  the  record  as  the  ground  of  decision.  For 
instance,  it  has  been  decided  in  an  action  on  a  policy  effected 
during  a  war,  on  the  footing  of  a  declaration  that  the  ship 
was  neutral,  that  where,  by  the  local  legislation  of  some 

(a)  6  H.  &  N.  301.  (h)  9  East,  192. 
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one  country  not  recognised  by  the  other  countries  of 
Europe,  ships  are  held  to  forfeit  their  neutrality  if  they 
contravene  particular  regulations  not  acquiesced  in  by  the 
world  in  general,  the  Courts  of  all  other  countries  are 
entitled  to  disregard  such  special  regulations,  and  to  treat 
even  a  judgment  in  rem  as  inoperative  on  the  question  of 
neutrality. 

Then  there  is  a  third  class  of  cases  of  which  NoveJli  v. 
Rossi  (a)  is  an  instance.  If  it  appears  on  the  face  of  the 
record  (the  judgment  not  being  in  rem  but  in  a  litigation 
inter  partes)  that  the  law  of  this  country  was  intended  to 
be  administered,  but  has  been  mistaken :  there  also  the 
Court  feels  itself  entitled  to  disregard  the  judgment.  The 
error,  however,  must  appear  on  the  face  of  the  judgment 
itself;  and,  subject  to  exceptions  of  this  kind,  the  Courts 
have  held  the  judgments  of  foreign  countries  to  be  con- 
clusive :  a  rule  which  has  been  considered  to  apply  with 
additional  force  to  judgments  in  colonies  of  our  own,  be- 
cause they  are  subject  to  a  special  appeal  to  the  Privy  Coun- 
cil. I  myself  have  always  felt  bound  to  adhere  as  strongly 
as  possible  to  that  doctrine ;  and  I  think  it  only  right 
to  mention  one  case  in  which  it  appears  that  I  transgressed 
from  adhering  to  it  too  rigidly.  That  was  in  Hunter  v. 
Stewart,  in  which  I  thought  the  Plaintiff  was  estopped 
from  further  proceedings  here,  he  having  filed  a  Bill  in 
respect  of  the  same  subject  matter,  and  praying  the  same 
relief,  but  on  a  different  ground,  in  one  of  the  colonies 
of  Australia.  The  Lord  Chancellor  was  of  opinion  that 
the  foundation  of  the  claim  being  new,  although  relat- 
ing to  the  same  subject  matter,  and  based  on  rights 
which  the  Plaintiff  possessed  and  knew  he  possessed  at 
the  time  he  instituted  the  original  proceedings,  he  might 
file  a  new  Bill  founded  on  that  equity  of  which  he  did 
not  avail  himself  in  the  former  suit.  I  only  find  a  re- 
port of  it  at  present  in  the  "  Law  Journal "  (6),  in  which 

(a)  2  B.  &  Ad.  757.  (b)  81  L.  J.,  N.  S.,  346. 
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the  Lord  Chancellor  observes,  that  one  test  of  the  Bill  being 
for  the  same  matter  would  be,  whether  an  answer  to  the 
allegations  in  the  first  suit  would  be  any  answer  to  the 
allegations  in  the  second,  and,  finding  it  would  not,  says  : 
"  It  may  be  admitted  that  the  case  made  by  the  first  Bill 
was  insuflScient  to  bind  the  Company  consistently  with 
holding  that  the  case  made  by  the  second  Bill  is  sufficient 
to  bind  the  Company ;  and  this  is  the  result  not  of  new 
evidence,  but  of  the  allegation  and  proof  in  the  second 
suit  of  an  entirely  different  series  of  acts  and  conduct  on 
the  part  of  the  Company.  It  is  a  different  equity.  It  is 
indeed  true  that  the  case  made  by  the  second  Bill  must  be 
taken  to  have  been  known  to  the  Plaintiff  at  the  time  of 
the  institution  of  the  first,  and  might  have  been  then 
brought  forward,  and  it  may  be  said,  therefore,  that  it 
ought  not  now  to  be  entertained  ;  but  I  find  no  authority 
for  this  position  in  civil  suits,  and  no  case  was  cited  at  the 
bar,  nor  have  I  been  able  to  find  any,  in  which  a  decree  of 
dismissal  of  a  former  Bill  has  been  treated  as  a  bar  to  a 
new  suit  asking  the  same  relief,  but  stating  a  different  case, 
giving  rise  to  a  different  equity."  Certainly,  I  had  supposed 
(erroneously,  no  doubt)  that  the  view  which  appears  to  be 
taken  by  Vice-Chancellor  Wigram  in  a  case  of  Henderson 
V.  Henderson  (a),  prevailed  in  reference  to  such  a  point, 
namely,  that  a  person  being  in  full  possession  of 'all  his 
rights,  is  not  entitled  to  keep  back  some  portion  of  them^ 
to  file  a  Bill  in  respect  of  one  portion  of  his  case,  and  after 
failing  in  that  to  file  another  Bill  with  the  same  object  in  re- 
spect of  the  other  portion,  upon  new  and  different  grounds. 
What  Vice-Chancellor  Wigram  says  is  this : — "  The  plea  of 
res  judicata  applies,  except  in  special  cases,  not  only  to 
points  upon  which  the  Court  was  actually  required  by  parties 
to  form  an  opinion  and  pronounce  judgment,  but  to  every 
point  which  properly  belonged  to  the  subject  of  litigation, 
and  which  the  parties  exercising  reasonable  diligence  might 
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have  brought  forward  at  the  time.''  Then  he  refers  to 
Bills  of  review,  and  the  principle  followed  in  that  respect. 
That  was  the  ground  on  which  I  thought  it  right  to  proceed. 
It  was  the  same  ground  which  was  taken  in  the  very  same 
case  of  Henderson  v.  Henderson  in  the  Queen's  Beoch 
by  Lord  Chief  Justice  Denman  (a);  and  the  opinion  of 
the  Lord  Chief  Justice  is  referred  to  with  approbation 
in  the  case  of  The  Bank  of  Australasia  v.  Nias  (6), 
where  Lord  Campbell  says: — ''In  the  absence  of  direct 
authority,  it  gives  us  great  satisfaction  to  think  that  Lord 
Den/man  seems  to  have  taken  the  same  view  of  the  sub- 
ject in  Ferguson  v.  Mahon,  and  still  more  distinctly  in 
Henderson  v.  Henderson,  where  he  intimates  a  clear  opinion 
that  a  plea  to  an  action  on  the  judgment  of  a  colonial 
Court  ought  to  steer  clear  of  an  inquiry  into  the  merits  of 
the  case,  for  whatever  constituted  a  defence  in  that  Court 
ought  to  have  been  pleaded  there."  That,  no  doubt,  is 
limited  to  defences  ;  and  the  Lord  Chancellor's  judgment 
has  determined  that  a  Plaintiff  may  subsequently  upon 
different  equities  file  two  or  three  Bills  for  the  same  subject 
matter.  I  have  thought  it  right  to  make  these  observa- 
tions, in  order  that  I  may  not  appear  to  overstate  the 
case  as  to  the  effect  of  a  foreign  judgment,  in  saying 
generally  that  a  foreign  judgment,  except  for  such  errors 
on  the  face  of  it  as  I  have  described,  must  be  held  to  be 
conclusive. 

But  then  occurs  the  peculiar  case  I  have  before  me, 
which  is  that  of  a  foreign  judgment  in  which  the  Court 
has  not  mistaken  our  law  at  all,  but,  after  distinctly  sta- 
ting it  on  the  face  of  the  judgment,  has  said  that  it  disre- 
gards it  for  reasons  which  no  doubt  are  entitled  to  great 
weight,  so  much  so  indeed  as  to  have  caused  me  some 
anxiety  as  to  the  decision  of  this  case.  For  these  reasons, 
the  Court  has  said  that  in  the  case  of  a  conflict  between 
the  policy  of  their  law  and  that  of  a  foreign  country,  they 
(a)  6  Q.B.  2S8.  (A)  16  Q.B.  737. 
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will,  where  the  interests  of  their  citizens  require  it,  disregard 
the  title  acquired  by  foreign  law  in  favour  of  their  own 
citizens,  who,  according  to  their  law,  would  be  entitled  to 
relief  I  ought  perhaps  first  to  notice  a  preliminary  question, 
whether  I  have  a  right  to  look  at  the  reasons  assigned  by 
the  judges  as  part  of  the  judgment.  I  apprehend  clearly 
that  I  have.  The  question  was  gone  into  by  the  Master 
of  the  Rolls  in  the  case  of  ReiTners  v.  Druce,  and 
having  before  me  a  transcript  of  the  record  which  con- 
tains those  reasons,  like  the  jugemens  motives  of  the 
French  Courts,  I  must  regard  the  reasons  as  forming  a 
portion  of  the  judgment  itself. 

Now  I  approach  the  facts,  which  do  not  require  to  be  stated 
much  more  at  length  than  in  the  summary  with  which  I  com- 
menced my  judgment  The  ship  was  attached  for  a  large 
debt,  being  at  that  time  undoubtedly  in  possession  of  the 
mortgagors  and  not  of  the  mortgagees.  Very  soon  after  that, 
but  still  after  it,  the  mortgagees  attempted  to  obtain  posses- 
sion through  the  medium  of  Mure  ;  and  it  is  quite  clear, 
according  to  the  American  law,  that  Mure  might  have 
abstained  altogether,  and  that,  if  he  had  abstained,  this  diffii- 
culty  would  not  have  arisen,  and  the  title  of  the  Plaintiffs  in 
this  Court  would  have  been  perfectly  clear.  But  he  did 
intervene  by  two  processes.  The  first  of  these  (though 
the  last  decided)  was  an  intervention  by  a  petition  set- 
ting forth  the  title  to  the  ship,  and  praying  that  the 
Plaintifis  in  the  action  might  be  decreed  to  answer  the 
petition,  and  that  it  might  be  declared  that  the  petitioner 
was  entitled,  as  creditor,  to  have  the  ship  delivered  up  to 
him  to  hold  and  dispose  of  the  same  for  the  purposes  of  the 
mortgage;  This  was  the  formal  intervention  in  the  suit^ 
and  was  followed  a  few  days  later  by  an  interlocutory 
proceeding  or  motion,  by  which  Mv/re  claimed  to  have  the 
ship  delivered  to  him  upon  bond,  without  waiting  for  the 
final  adjudication.     This  motion  came  on  to  be  heard  on 
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the  1 8th  January,  and  a  rule  to  shew  cause  was  granted, 
which  was  argued  and  dismissed  with  costs  on  the  5th  Feb- 
ruary. The  judges,  in  the  reasons  filed  with  this  judgment, 
say,  that  there  is  no  law  authorising  an  intervenor  who 
claims  the  property  attached  to  give  such  bond,  and  distin- 
guish the  case  from  one  where  goods  were  consigned  to  a 
person  who  had  made  advances  on  them,  and  was  in  posses- 
sion of  a  bill  of  lading,  and  as  such  entitled  to  possession. 
Then  they  proceed  thus : — "  But  the  instrument  by  which 
the  Plaintiff  in  this  rule  has  offered  to  prove  title  to  the  pro- 
perty seized,  and  the  possession  thereof,  is  nothing  more  than 
a  mortgage.  1  he  mortgagee  is  not  entitled  to  the  possession 
of  the  property  mortgaged ;  his  right  is  to  be  paid  by  pre- 
ference out  of  the  proceeds  of  the  sale  of  the  mortgage  pro- 
perty."    For  these  reasons  they  dismiss  the  rule  with  costs. 


I  will  pause  for  a  moment  on  that  judgment,  which 
seems  to  me  to  disclose  the  root  of  the  fallacy  which  runs 
through  the  whole  course  of  proceeding  of  the  Courts  of 
Louisiana.  I  find  the  same  reasoning  on  several  other  occa- 
sions when  the  case  was  brought  before  the  Court  The  Courts 
of  Louisiana  treat  this  moi-tgage  title,  which  according  to 
English  law  is  recognised  as  an  absolute  right  in  the  mort- 
gagee entitling  him  to  sell  and  not  authorising  any  one 
else  to  sell  without  his  consent,  as  amounting  to  nothing 
more  than  a  right  to  be  paid  out  of  the  proceeds  of  a  sale,* 
without  saying  by  whom  the  sale  is  to  be  conducted.  They 
assume,  in  fact,  that  the  Court  has  a  right,  as  against  the 
mortgagee  (which  according  to  English  law  the  Court 
would  not  have),  to  sell  the  chattel  itself,  leaving  him  to  be 
paid,  if  he  has  a  title  to  be  paid,  out  of  the  proceeds  of  the 
sale.  The  distinction  is  very  important;  for  this  reason, 
that  all  the  authorities  admit,  that^  with  reference  to 
the  priority  of  creditors,  in  the  administration  of  assets, 
the  lex  fori  prevails.  When  you  have  chattels  to  be  soLl, 
and  assets  of  a  testator  to  be  distributed  here  in  England, 
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they  will  be  applied  first  in  paying  Crown  debts,  then  judg- 
ment debts,  specialty  debts^  and  simple  contract  debts  in 
order,  and  the  property  would  in  any  case  be  administered 
and  the  priorities  settled  according  to  the  lex  fori;  but 
here  what  strikes  me  is  this,  that  it  was  not  a  question  of 
administering  assets  at  all,  but  a  question  of  property. 
The  mortgagee,  according  to  our  law,  is  entitled  to  hold  the 
ship  against  all  the  world ;  and  if  he  says  "  It  is  not  conve- 
vient  to  me  to  sell — I  shall  exercise  my  rights  as  I  think 
best/'  he  cannot  be  compelled  to  have  the  property  sold, 
and  come  in  and  make  title  to  such  portion  of  the  assets  as 
he  can  claim.  That  consideration  displaces  the  whole  line 
of  argument  adopted  by  the  Louisiana  Court.  The  view 
taken  by  the  Court  in  the  first  instance,  upon  the  claim  to 
give  bond  for  the  ship,  was  founded  partly  on  technical 
grounds,  and  partly  on  the  reason  which  I  have  mentioned. 
This  was  followed  by  several  other  proceedings,  not  very 
material  to  be  noticed  until  we  come  to  the  Hearing  of  the 
26th  of  January,  1859,  when  the  original  petition  of  inter- 
vention claiming  the  property  in  the  ship  was  adjudicated 
upon  by  the  Lower  Court  The  judge  on  this  occasion 
reiterates  the  fallacy  already  noticed.  He  says,  "  I  regard 
the  document  relied  on  by  the  opponent  as  a  mortgage  for 
the  security  of  a  debt,  and  not  as  a  bill  of  sale  of  the  ship. 
The  instrument  being  regarded  in  this  light,  it  follows  that 
the  opponent  is  a  mortgage  creditor,  and  not  an  owner." 
There,  again,  the  Court  totally  refuses  to  recognise  our  law 
by  which  the  Bank  were  owners,  though  owners  by  way  of 
mortgage ;  but  clearly  owners  in  the  sense  of  being  entitled 
to  say,  "  No  one  but  ourselves  shall  sell  the  ship ;  we  are 
not  bound  to  leave  the  ship  to  be  sold  by  others,  and  then 
to  claim  a  share  of  the  proceeds."  Those  were  the  decisions 
of  the  Fourth  District  Court,  and  in  both  cases  appeals 
were  lodged. 
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1868.  the  motion  to  bond  the  sbip^  as  it  is  termed.  The  Su- 
Simpson  preme  Court  of  Louisiana  gave  judgment  on  that  appeal 
Foao.  ^^  *^®  ^^^^  ^^  January,  1859,  and,  as  in  the  former  in- 
stances, the  reasons  of  the  judges  are  stated  on  the  record. 
They  say,  **  Mr.  W.  Mure  has  applied  for  possession  of  the 
ship  on  giving  a  bond,  and  bases  his  application  upon  the 
allegation,  that  during  the  litigation  great  expense  will  be 
incurred  by  the  detention  and  custody  of  the  ship,  and 
produces  an  instrument  executed  by  the  owners  in  Liver-- 
pool,  England,  for  the  security  of  the  Bank,  by  which 
the  ship  was  conveyed  to  Langton  as  trustee  for  the  Bank, 
with  authority  to  sell  and  pay  the  debt''  Then  they  notice 
that  the  bill  of  sale  does  not  purport  to  convey  the  ship  to 
the  Bank,  but  to  a  trustee,  and  add  this  observation : — 
"  The  Bank  is,  therefore,  not  the  owner.  At  common  law, 
the  instrument^  we  suppose,  would  be  considered,  as  between 
the  parties  at  least,  to  convey  the  legal  title  in  the  ship  to 
Langton.  The  only  rights  the  Bank  of  Livefipool  could 
have  would  be  a  right  in  Chancery  to  enforce  execu- 
tion of  the  trust.  Hence  the  most  favourable  footing  on 
which  the  claim  of  the  intervener  can  be  placed,  is  that 
of  a  creditor  with  a  privilege;  he  has,  therefore,  no 
right  to  the  possession  of  the  property,  and  must  en- 
force whatever  rights  he  may  have  upon  the  proceeds, 
precisely  as  the  attaching  creditors  are  compelled  io  do." 
Then  they  assume  that  their  law  confers  the  right  to  set 
aside  an  attachment  by  giving  bond  only  upon  owners  and 
not  upon  creditors. 

Now  there  again  the  Supreme  Court  seems  to  hold  what 
appears  to  me  to  be  the  fundamental  fallacy  which  per- 
vades the  whole  course  of  procedure.  They  do  not  look  to 
the  English  law  to  ascertain  what  the  rights  are  under  a 
conveyance  in  trust  to  sell  or  by  way  of  mortgage,  but  they 
treat  the  mortgagee  as  having  only  a  privilege  giving  him 
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a  oertain  degree  of  priority,  whatever  it  may  be,  which 
is  to  be  adjudged  and  settled  accodring  to  Louiaicma  law. 
If  they  were  right  in  denying  the  ownership,  the  question 
would  resolve  itself  into  one  of  priority,  merely  a  question 
of  the  distribution  of  assets,  in  which  case  the  Court  which 
has  the  jurisdiction  over  the  assets,  has  the  right  to  say  that 
they  shall  be  distributed  according  to  the  law  of  the  coun- 
try where  the  distribution  is  asked  for.  But  the  Bank 
were  claiming  as  owners,  and  utterly  disputing  the  right  of 
the  Court  to  deal  with  the  assets  in  any  way. 

Now  I  come  to  the  decision  of  the  main  case,  on  the  ap- 
peal from  the  order  dismissing  the  petition  of  intervention 
The  case  was  decided  by  the  Supreme  Court  on  the  13th 
January,  1 860,  and  seems  to  have  been  heard  by  a  full  Courts 
and  evidently  from  the  terms  of  the  judgment  was  argued 
at  length,  and  received  a  most  attentive  and  able  considera- 
tion. I  have  given  to  this  judgment  the  most  anxious  con- 
sideration. The  judges  state  the  case  thus : — ''  The  Bank 
of  Liverpool,  as  vendee  and  trustee,  claims  the  legal  title 
of  the  ship.  The  petition  of  intervention  was  dismissed  on 
the  trial  in  the  Lower  Court,  and  the  intervener  appeals. 
The  case  merits  perhaps  a  synopsis  of  the  instrument  up- 
on which  the  intervention  is  founded.''  Then  they  say, 
that  by  this  instrument  Klingender  Brothers  nominally 
sell  to  Lanffton,  chief  manager  of  the  Bank,  the  ship 
Wa/rbler,  in  trust  tliat  the  same  may  be  a  continual 
security  to  the  Bank  for  the  money  due  or  to  become  due  ; 
that  Lanffton,  the  trustee,  is  authorised  to  sell  the  ship, 
and  to  apply  the  proceeds,  first,  to  costs ;  secondly,  to  the 
debt  due  to  the  Bank ;  and  the  remainder  to  KUngender 
Brothers  ;  and  that  another  clause  obliges  the  trustee,  on 
satisfaction  of  the  trust,  to  re-convey.  After  this  descrip- 
tion of  the  deed,  they  proceed  thus  :— 

"  The  instrument  is  no  doubt  executed  in  conformity  to 
the  Act  of  Parliament  and  the  English  law.      Under 
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that  law  the  intervenor  would  have  been  able  in  the  En- 
ffUsh  Courts  to  protect  himself  against  subsequent  pur- 
chasers, creditors,  and  the  effects  of  bankruptcy.  If  it  be 
admitted  that  the  intervenor  has  such  rights  upon  the  ship 
by  the  English  law,  the  question  naturally  arises,  Why  are 
not  these  rights  entitled  to  be  respected  in  Louisiana, 
particularly  as  all  parties  to  this  controversy  have  their 
domicile  in  £ngla/nd  t  It  is  not  surprising  that  the  ques- 
tion is  repeated,  and  that  the  Courts  are  again  and  again 
called  upon  to  answer  it  The  comity  of  nations  extends 
only  to  enforce  obligations^  contracts,  and  rights,  under 
those  provisions  of  law  of  other  countries  which  are  ana- 
logous or  similar  to  those  of  the  State  where  the  litigation 
arises.  The  instrument  offered  in  evidence  has  no  analogy 
to  any  mode  known  to  our  law,  of  affecting  personal  pro- 
perty for  the  security  of  debts.  It  purports  to  sell  to  one 
man  to  protect  the  rights  of  a  third  person,  and  yet  the 
vendor  is  to  retain  possession.  The  contract  is  not  a  sale 
nor  a  pledge,  for  there  is  no  delivery  which  our  law  deems 
essential  in  order  to  perfect  either  contract  as  to  third  per- 
sons. As  our  law  would  not  enforce  a  similar  contract  be- 
tween our  own  citizens  if  made  here,  it  will  not  enforce  it 
to  defeat  rights  already  acquired  by  the  attachment  under 
our  own  laws." 


That  sentence  contains  the  whole  principle  of  the  judg- 
ment. There  are  some  other  reasons  added,  but  the  essence 
of  the  judgment  really  is  this :  "The  law  of  Louisiana  does 
not  allow  a  mortgi^e,  or  any  other  dealing  without  delivery, 
to  convey  a  right  of  property  as  between  citizens  of  Louis- 
iana, and  therefore  we  will  not  allow  any  such  right  as 
against  our  own  citizens  at  the  instance  of  foreigners,  al- 
though the  law  of  the  foreign  country  where  the  contract 
was  made  does  give  full  effect  to  the  transfer  of  ownership." 
After  laying  down  this  doctrine,  the  judges  discuss  the  autho- 
rities in  their  own  Courts,  and  remark  that  'Hhe  hardship  of 
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their  rale  is  not  k>  great  when  it  is  considered  that  in  case  of 
ships  it  usually  happens  that  the  parties  holding  liens  and 
mortgages  in  the  home  port  have  had  the  opportunity  of 
enforcing  the  same,  and  have  voluntarily  permitted  the  ship 
to  depart  without  so  doing.' '  They  also  notice  an  argument 
that  the  instrument  was  assimilated  more  to  a  vente  6,  rimM 
of  their  law  than  a  mortgage,  and  hold  that  it  could  not  be 
so  regarded,  and  could  be  viewed  in  no  other  light  than  as  a 
security  for  money.  In  conclusion  they  hold  that  the  inter- 
vener has  no  right  in  the  ship,  and  declare  their  judgment 
final 

Subsequently,  on  the  distribution  of  the  proceeds,  the 
Courts  gave  no  portion  of  the  assets  to  the  mortgageea 

That  being  the  course  of  the  litigation,  I  have  to  look  to 
the  evidence  of  what  the  law  of  Louiaia'na  is.  The  judg- 
ment supplies  it  to  a  great  extent,  and  we  have  also  in 
the  Answer  set  forth  certain  portions  of  the  law  of  Louia- 
iana — Acts  of  their  Legislature—  which  are  only  important 
on  a  minor  part  of  the  case,  relating  to  priorities  given  to 
certain  creditors  for  wharfage  and  anchorage,  sailors' 
wages,  &C.  Besides  this,  we  have  the  evidence  of  Mr. 
Bradford^  which  I  do  not  think  really  carries  the  law 
further  than  the  judgment  of  the  Court  itself  would 
do.  His  evidence  goes  first  to  the  point  I  have  already 
considered,  as  to  the  effect  of  the  intervention  accord*? 
ing  to  the  law  of  the  State  of  Xoumaria,  and  the  rest 
amounts  to  this,  that^  according  to  the  law  of  that  State 
relating  to  shipping,  the  persons  who  have  possession  of 
a  ship  as  owners,  are  for  all  purposes  deemed  to  be  the 
true  owners.  That  really  does  not  go  a  step  beyond  the 
law  laid  down  on  the  face  of  the  judgment.  The  whole 
question  is,  whether  the  mortgagors  were  in  possession  as 
owners.  According  to  English  law,  the  mortgagors  have 
not  possession  of  the  ship  as  ownors,  they  have  only  posses- 
sion subject  to  the  mortgage;  and  I  do  not  apprehend  the 
witness  means  to  include  persons  who  are  merely  apparent 
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owners,  because  that  would  extend  to  possession  by  factors, 
a  subject  with  which  he  is  evidently  not  dealing.  The  law 
of  Louisiana,  therefore,  as  laid  down  in  this  case,  says, 
that  a  mortgagee  who  has  a  perfectly  good  title,  a 
complet'C  owner  according  to  the  law  of  the  country  to 
which  the  contract  belongs^  ceases  to  be  the  owner  the  mo- 
ment the  vessel  arrives  at  Louisiana,  as  against  any  credi- 
tor of  his  mortgagor  who  may  attach  the  ship. 

The  case  was  most  ably  argued  for  the  Defendants,  and 
I  was  pressed  very  strongly  with  the  contention  that  when  a 
person  is  allowed  to  be  in  the  management  and  control  of 
property,  which  he  holds  not  as  absolute  owner,  but  subject 
to  a  mortgage,  there  is  nothing  contrary  to  natural  justice 
in  saying,  that,  as  regards  creditors  and  third  parties,  he 
shall  be  deemed  owner  to  all  intents  and  purposes.  Refer- 
ence was  made  to  cases  of  reputed  ownership,  distresses  by 
landlords,  and  a  variety  of  other  illustrations ;  but  I  appre- 
hend that  the  whole  of  this  argument  is  beside  the  contro- 
versy here.  If  the  State  of  Louisiana  had  been  minded 
to  pass  a  special  Act,  and  to  give  all  the  world  notice  (as 
we  have  done  in  respect  to  reputed  ownership  by  passing 
our  Bankruptcy  Act),  that,  as  regards  property  coming 
within  their  jurisdiction,  the  apparent  owner  should  (in  the 
interest  of  their  citizens)  be  treated  as  owner  to  all  intents 
and  purposes,  so  far  at  any  rate  as  to  pass  the  property  to 
creditors,  a  very  different  case  would  be  presented  from 
that  which  I  have  to  consider.  This  distinction  is  what 
appears  to  be  pointed  at  by  Mr.  Justice  Story,  when  he 
comments  on  the  decisions  of  the  Courts  of  Louisiana 
with  great  dissatisfaction.  He  says,  it  might  be  very 
well  for  the  legislature  to  lay  down  some  such  rule,  but 
he  thinks  it  contrary  to  sound  jurisprudence  for  a  Court 
(in  the  absence  of  positive  enactment)  to  say,  that  who- 
ever brings  a  chattel  within  their  jurisdiction  as  apparent 
owner,  shall  be  deemed  to  be  the  true  owner — a  sweeping 
doctrine  which  would  embrace  the  case  of  factors  and 
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others  of  that  description.  He  adds,  that  a  judge  so  decid-  1888. 
ing  displaces  the  title  of  the  owner  of  the  ship  altogether  SntPEov 
by  saying  "  that  is  an  ownership  I  will  not  regard." 
That  is  exactly  the  course  which  the  judges  have  taken 
here.  On  the  face  of  their  judgment  they  treat  the  mort- 
gagee as  absolute  owner  according  to  the  law  of  Engla/ad; 
and  then  they  say  that  coming  into  their  State  he  is  not 
to  be  treated  as  owner  by  their  Courta 

Although  this  is  the  prevailing  doctrine  in  Louisia/aa, 
the  judges  do  seem  to  have  had  some  misgivings  about  it 
I  shall  presently  notice  one  remarkable  exception  to  the 
general  current  of  their  decisions,  Thuret  v.  JenAins  (a), 
where  the  judgment  seems  originally  to  have  proceeded  on 
a  class  of  authorities  more  in  consonance  with  the  general 
administration  of  the  law  as  between  the  subjects  of  foreign 
countries.     The  history  of  the  doctrine  which  has  been 
applied  in  this  case  may  be  traced  in  the  reported  decisions 
of  the  Courts  of  Louisiana.     The  first  class  of  cases  they 
had  to  deal  with  was  that  of  ships  actually  in  their  own 
ports  belonging  to  foreigners,  and  properly  sold  according  to 
the  foreign  law  while  lying  in  the  ports  of  Louisiana,  That 
seems  to  have  been  the  first  class  of  cases  in  which  the  rule  of 
disregarding  ownership  without  possession  was  established, 
and  it  was  afterwards  extended  to  other  cases  similar  to 
the  one  I  have  before  me.  I  have  had  the  Reports  before  me, 
and  it  was  with  reference  to  them  that  I  remarked  that  some 
question  had  been  raised,  whether  the  lex  loci  rei  sitse  might 
not  in  certain  cases  be  held  to  apply  even  to  moveables  Cer- 
tainly, it  has  been  so  held  in  Louisiana,  in  cases  where,  at  the 
time  of  the  transfer,  the  chattel  has  been  within  the  actual 
dominion  of  their  own  State.    I  am  not  aware  that  any  other 
Courts  have  gone  so  far  as  this ;  but  in  the  present  case,  the 
chattel  was  not  brought  within  their  dominion  until  the  con- 
tract  title  had  been  acquired.    There  can  be  no  question  that 
the  ship  belonged  to  the  Plaintiffs,  to  all  intents  and  pur- 
poses, until  she  entered  the  waters  of  Louisiana;  and  to 
(a)  7  Mart.  31S  ;  Story's  Conflict,  sect.  391. 
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apply  the  local  law  to  such  a  case,  would  be  an  immense 
extension  of  the  principle  laid  down  in  the  first  instance 
in  LouimLTia. 

The  principle  itself  is  considered  at  length  in  Story's 
Conflict  of  Laws  (a) ;  he  introduces  the  subject  by 
the  observation,  that  the  question  has  been  much  dis- 
cussed in  the  Courts  of  Louisiana,  from  a  supposed  differ- 
ence between  the  rule  of  the  common  law  and  that  of 
the  civil  law.  By  the  common  law^  a  sale  of  goods  is 
or  may  be  complete  without  delivery ;  but  by  the  law  of 
Louisiana,  delivery  is  necessary  to  complete  the  transfer 
according  to  the  well-known  rule  of  the  civil  law,  "Tra- 
ditionibus  et  usucapionibus  dominia  rerum  nonnudis  pactis 
transferuntur/"  and  says,  that  on  the  fullest  examination, 
and  after  repeated  arguments,  the  Supreme  Court  of  Louis- 
iaaia  have  held  the  doctrine,  that  the  transfer  of  personal 
property  in  that  State  is  not  complete,  so  as  to  pass  the 
title  against  creditors,  unless  a  delivery  is  made  in  confor- 
mity to  the  laws  of  that  State,  although  the  transfer  is 
made  by  the  owner  in  his  foreign  domicile,  and  would  be 
good  without  delivery  by  the  laws  of  that  domicile.  Then 
he  says,  that  the  reasoning  by  which  this  doctrine  is  main- 
tained, is  most  fully  developed  in  a  case  in  which  a  transfer  of 
a  part  of  a  ship  was  made  in  Virginia,  the  ship  at  the  time 
of  the  sale  being  locally  at  New  Orleans.  This  was  Olivier 
V.  Toiunes  (i).  The  reasons  given  in  that  case,  by  the  very 
able  judges,  are  explained  at  length,  and  will  be  found  to 
turn  principally  upon  the  view  (for  which  they  cite  Hu- 
hems),  that  in  applying  the  common  law  of  the  comity 
of  nations,  this  reservation  must  be  understood  "  Si  nullum 
indecivibus  alienis  creetur  prejudicium  injure  sibi  qusBsito," 
they  say  it  would  prejudice  their  citizens  if  the  general 
rule  of  law  were  adopted ;  and  they  put  it  thus :  "  This 
city  is  becoming  a  vast  storehouse  for  merchandise  sent 
from  abroad  owned  by  non-residents,  and  deposited  here 
for  sale ;  and  our  most  important  commercial  transactions 
(a)  Sects.  886  et  seq.  (6)  14  Mart.  93,  102. 
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are  in  relation  to  property  so  situated.  If  the  purchasers 
of  it  should  be  affected  by  all  the  previous  contracts  made 
at  the  owner's  domicile,  although  unaccompanied  by  delivery^ 
it  is  easy  to  see  to  what  impositions  such  a  doctrine  j^ZII^ 
would  lead,  to  what  incoDvenience  it  would  expose  us» 
and  how  severely  it  would  check  and  embarrass  our  dealings. 
However  anxious  we  may  be  to  extend  courtesy  and  afford 
protection  to  the  people  of  other  countries  who  come  them- 
selves or  send  their  property  within  our  jurisdiction,  we 
cannot  indulge  our  feelings  so  &r  as  to  give  a  decision  that 
would  let  in  such  consequences  as  we  have  just  spoken 
of.*'  It  must  be  borne  in  mind,  that^  in  applying  this 
reasoning  to  a  chattel  actually  within  the  jurisdiction,  and 
dealt  with  out  of  the  jurisdiction^  you  have  a  case  not 
nearly  so  strong  in  favour  of  the  foreign  owner  as  that 
before  me,  where  the  chattel  did  not  enter  the  jurisdiction 
until  long  after  the  title  had  been  acquired.  Mr.  Justice 
St<yi*y,  in  commenting  upon  that  case,  admits  the  force  of 
the  reasoning  upon  general  principles^  and  says  that  it  is 
competent  for  any  State  to  adopt  such  a  rule  in  its  own 
legislation ;  and  that,  being  made  for  the  benefit  of  innocent 
purchasers  or  creditors,  it  could  not  be  deemed  justly  open 
to  the  reproach  of  being  founded  on  a  narrow  or  selfish 
policy,  "But,"  he  adds,  "how  fex  any  Court  of  justice 
ought,  upon  its  own  general  authority,  to  interpose  such  a 
limitation^  independently  of  positive  legislation,  has  been 
thought  to  admit  of  more  serious  question,  since  the  doctrine 
which  it  involves  aims  a  direct  blow  at  the  soundness  of  the 
policy  on  which  the  general  rule  that  personal  property  has 
no  locality  is  itself  fotmded,"  and  goes  on  to  say  that  it  is 
not  easy  to  reconcile  such  a  rule  with  Lord  Loughborough* a 
doctrine  in  Sid  v.  Worswick  (a).  It  may  mdeed  be  said,  that 
as  we  may  make  in  our  country  a  law  about  the  apparent 
ownership  of  the  property  of  bankrupts,  they  may  make  a 
more  general  statute  law  in  Louisiama,  that  they  will  not 

(a)  1  H.  Bl.  665. 
VOL.  L  B 
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^SCT.         recognise  ownershipe  of  this  description;  but  in  the  absence 
of  such  a  law,  a  judge  being  required  to  say  whether  A  or  B 
IS  the  owner  of  a  chattel  would,  I  apprehend,  in  every  coun- 
Jydam  ^^  except  Louisiava,  give  the  same  answer.   Then  I  should 

add,  that  Mr.  Burge  takes  exactly  the  same  view  in  his  Com- 
mentaries (a),  in  which  he  mentions  these  decisions  of  Louir 
aicma.  He  says : — that  the  decisions  in  which  this  doctrine 
has  been  established,  proceeded  on  the  ground  that  to  have 
given  effect  to  the  lex  loci  contractus  would  have  prejudiced 
the  rights  of  the  creditors  in  New  Orleans,  and  on  the  as- 
sumption that  such  cases  came  within  the  alleged  exception  I 
have  before  refeerrd  to.  Mr.  Livermare  (6),  also  a  celebrated 
American  writer,  has  with  great  force  combated  the  doctrine 
deduced  from  these  decisions ;  and  Mr.  Justice  Story  strongly 
points  out  its  necessary  tendency  to  invaUdate  the  rule  that 
moveables  have  no  locality.  In  the  Commentaries  of  Chan- 
cellor Kent  (c)  is  a  note — I  am  not  quite  clear  whether  by 
the  learned  author  or  his  editor,  but  a  note  which  states  the 
rule  of  the  CourtB  of  Loumana,  and  the  comments  of 
Story  and  Livermore,  without  expressing  the  writer's  own 
opinion.  The  views  therefore  of  the  leading  American 
authorities  are  by  no  means  favourable  to  the  peculiar 
doctrine  of  the  Courts  of  Louisiana. 

Mr.  Justice  Story,  it  will  be  observed,  refers  to  the  case  of 
Sill  V.  Worswick,  before  Lord  Loughborough,  a  judgment  ex- 
tremely able,  though  we  must  remember  that  at  that  time 
the  doctrine  as  to  foreign  judgments  was  not  so  firmly  settled 
as  it  is  now.  This  perhaps  explains  an  expression  in  that 
judgment  which  made  me  pause  very  much  before  coming  to 
a  conclusion  in  the  case  now  before  me.  After  laying  down 
the  law  very  clearly  with  regard  to  the  domicile  of  the  con- 
tracting parties,  as  that  which  must  govern  the  right  to 
personal  effects — the  case  being  one  as  to  the  effect  of 
bankruptcy  in  this  country  in  vesting  the  whole  of  the 
trader's  property  in  his  assignees,  and  enabling  them  to 

(fl)  Vol.  3,  p.  764.        (b)  Dissert,  p.  137.         (c)  Vol.  2,  p.  538. 
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assert  a   claim  to   property  which   had  been  recovered         i^^* 

abroad  by  a  creditor  from  the  bankrupt — Lord  Loughr      SuiFioir 

bonmgh  held  that  the  title  of  the  assignee  ought  to        ^ ^^ 

be  recognised  all  over  the  world,  and  in  the  course  of  his 

judgment  made  these  observations  (a) : — ^"I  do  not  wish  to 

have  it  understood  that  it  follows  as  a  consequence  from 

the    opinion   I  am   now    giving:     I   rather   think   that 

the  contrary  would  be  the  consequence  of  the  reasoning 

I  am  now  using,  that  a  creditor  in  the  foreign  country^ 

not  subject  to  the  bankrupt  laws  nor  affected  by  them, 

obtaining  payment  of  his  debt,   and  afterwards   coming 

over   to   this  country,  would   be  liable    to   refund  that 

debt.    If  be  had  recovered  it    in    an   adverse  9uit  with 

the    assignees^    he    would  clearly  not    be    liable.     But 

if  the  law  of  that  country  preferred  him  to  the  aaaig- 

nee,  though  I  must  suppose  that  determination  wrong, 

yet  I  do  not  think  that  my  holding  a  contrary  opipion 

would  revoke  the  determination  of  that  country,  howefver 

I  might  disapprove  of  the  principle  on  which  that  law  so 

decided."    Now,  I  confess  that  struck  me  as  having  a  veiy 

important  bearing  on  this  case,  for  Lord  Ltrnghborough 

seems  to  intimate  that   however  plain  the  requirements 

of  the  comity  of  nations  may  be,  he  does  not  think  be 

should  hold  that  he  could  come  to  any  conclusion  which 

would  authorise  him  to  say  that  the  right  acquired  under 

a  foreign  judgment  was  to  be  interfered  with.     However, 

I  have  the  satisfaction  of  seeing  that  this  point  has  not 

been  altogether  without  consideration  in  a  case  which  has 

been  very  much  discussed  before  me,  Castriqice  v.  /mW^, 

though  the  actual  decision  has  no  immediate  bearing  on  the 

present  question,  because  clearly  there  the  transaction  was  a 

judgment  in  rem.     But  there  is  an  intimation  of  opinion  in 

the  Lord  Chief  Justice's  judgment  as  to  what  the  law 

would  be  under  the  very  circumstances  which  have  happened 

in  the  present  case.     The  Lord  Chief  Justice  says  (&) : — 

(a)  P.  693.  (6)  8  C.  B.,  N.  a,  415. 
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1868.  « It  is  not  disputed  that  a  judgment  in  rem  obtained 
without  fraud  and  pronounced  by  a  competent  Court,  is 
generally  binding  upon  all  the  world ;  but  it  is  contended, 
that  in  this  case  an  exception  should  be  made  to  the  rule, 
on  the  ground  that  it  being  clear  that  the  incidents  of 
the  contract  entered  into  by  the  master  on  behalf  of  his 
owner  were  to  be  governed  by  the  lex  loci  of  the  contract 
(in  this  instance  the  law  of  Erhgland),  the  French  Court 
knowingly  and  intentionally  set  that  law  at  nought^  thereby 
violating  the  comity  of  nations,  by  virtue  of  which  alone 
the  judgment  of  the  tribunals  of  one  country  are  respected 
by  those  of  another.  It  is  unnecessaiy  to  pronounce  any 
decision  upon  the  principle  of  law  involved  in  this  argu- 
ment^ [It  was  unnecessary,  for  this  reason  that  they  held 
that  the  Courts  though  it  might  have  mistaken  the  law>  had 
not  wilfully  disr^[arded  it,  and  that  a  mere  mistake Vould 
not  invalidate  a  judgment  in[rem.]  ''  It  is  right  to  say  that 
if  it  were,  some  members  of  the  Court  are  strongly  disposed 
to  think  that  even  if  the  facta  on  which  the  argument  turns 
were  made  out,  it  would  not  afford  a  reason  for  questioning 
the  validity  of  a  judgment  in  rem.  Others'on  the  other  hand 
— if  it  could  be  shewn  that>  in  a  case  in  which  the  effect  of 
the  contract  was  to  be  determined  by  the  lex  loci  contractus, 
a  foreign  Court  perversely  insisted  on  applying  its  own  law, 
being  in  conflict  with  the  former,  thereby  outraging  the 
principle  of  international  comity  in  a  manner  amounting  in 
fact  to  a  species  of  judicial  misconduct — are  by  no  means 
prepared  to  say  that  in  such  a  case  it  would  not  be  the  duty 
of  a  Court  in  this  country  to  refuse  to  recognise  the 
binding  efficacy  of  such  a  judgment^  not  by  way  of  reprisal 
towards  the  foreign  tribunal,  but  to  protect  our  own  fellow- 
subjects  from  injustice.^' 

Those  observations  are  made  with  reference  to  a  judg- 
ment in  rem,  always  a  much  stronger  case  than  that  of  a 
judgment  inter  partes,  because  the  true  principle  of  a  judg- 
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ment  in  rem,  I  apprehend,  is  that  large  general  principle  iStt. 
which  I  said  at  the  outset  embraces  all  these-cases,  viz,, 
that  a  person  who  acquires  a  valid  title  by  the  law  of  any 
country  shall  be  deemed  all  over  the  world  to  be  the  owner 
of  the  subject  matter.  If,  therefore,  the  Court  has  absolutely 
the  disposal  of  the  res,  and  it  is  in  its  power,  as  it  is  in  the 
case  of  a  judgment  in  rem  in  the  Admiralty  Courts  it  does 
not  matter  who  is  owner ;  all  Courts  assume  that  the  matter 
has  been  fairly  litigated,  that  the  persons  brought  before 
the  Court  had  such  an  interest  as  entitled  them  to  raise 
the  contest,  and  then  that  judgment  in  rem  binds  all  the 
world,  and  cannot  be  disputed  even  by  strangers  to  the 
litigation.  A  judgment  inter  partes  would  not  stand  in  so 
strong  a  position ;  but  even  on  a  judgment  in  rem,  it  seems 
that  while  some  of  the  learned  Judges  thought  that  the 
fact  of  its  being  in  rem  would  prevent  their  looking  even 
at  perversity  on  the  face  of  the  decision,  other  Judges 
were  of  opinion  that  if  the  foreign  Court  did  utterly  dis- 
regard our  proceedings,  we  could  not  allow  the  title  of  our 
citizens  to  be  defeated  by  a  decision  which  could  only  be 
arrived  at  by  a  total  disregard  of  the  comity  of  nations, 
according  to  which  the  title  of  our  own  citizens  would  be 
respected.  I  should  say  with  respect  to  an  argument 
founded  on  my  judgment  on  the  demurrer  in  this  case, 
that  my  meaning  has  been  a  little  misunderstood,  and 
that  I  never  intended  to  countenance  any  vindictive  prin- 
ciple with  regard  to  the  conduct  of  another  country  whose 
Courts  have  refused  to  recognise  the  proceedings  of  oiur 
own.  It  is  obvious  that  all  I  could  mean  was,  that  our 
own  citizens  must  be  so  far  protected  that  they  shall  not 
be  in  a  worse  situation  in  Lomsia/na  than  they  are  in 
China  or  any  other  part  of  the  civilised  world.  If  you 
do  find  a  course  of  proceeding  there  which  is  not  recog- 
nised by  any  other  country  of  the  civilised  world,  our  own 
citizens  must  be  protected  from  the  loss  of  their  property, 
which  would  be  inflicted  by  decisions  so  arrived  at. 
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The  decision  in  OammeU  v.  Sewell,  like  that  in  Gastrique  v. 
Imrie,  appears  to  me  to  have  no  bearing  on  the  present  ques- 
tion. The  Exchequer  Chamber  held  that  the  master  had,  by 
the  law  of  Norway,  a  power  of  conveying  a  good  title  to  the 
property  in  question,  and  therefore,  that  the  person  who  ac- 
quired the  property  in  Norway  from  one  competent  to  give 
a  good  title  in  Norway  obtained  a  good  title  as  against  all  the 
world.  This  is  wholly  different  from  the  present  case.  Here 
it  is  admitted  that  the  sale  was  under  a  writ  analogous  to  a 
fierifaciaB.  In  Castrique'v.  Imrie,  as  Mr.  Justice  Byles  points 
out,  it  was  not  a  proceeding  similar  to  a  fieri  facias,  but  a 
proceeding  in  rem.  Here  the  foreign  Court  had  no  power 
to  deal  with  anything  that  was  not  the  property  of  Messrs. 
Klingender  the  debtors,  and  only  arrived  at  the  conclusion 
that  they  would  hand  over  the  ship  to  one  of  their  own 
subjects,  by  saying  that  tiiey  would  disregard  the  right  of 
property  acquired  by  the  Bank,  and  treat  the  ship  as  KKrir 
gender^a  property,  because  the  transfer  of  ownership  was 
eStcted  in  a  manner  which  their  Courts  do  not  recoguisa 

Before  concluding,  I  must  notice  one  other  case  to 
which  I  have  already  incidentally  referred,  as  showing 
that  the  Courts  of  Louisiana  do  not  appear  to  be  per- 
fectly clear,  that  they  are  right  in  insisting  on  their  rule 
in  cases  where  the  chattel  is  not  in  their  jurisdiction 
at  the  time  when  the  foreign  transfer  is  made :  I  mean 
ITiv/ret  V.  Jenkins  (a).  There,  as  here,  the  transfer  had 
been  made  while  the  ship  was  at  sea.  There  had  been  no 
delivery,  but  the  mortgagor  retained  possession  and  brought 
the  ship  to  Louisiana.  There  she  was  attached,  and  the 
judgment  was  in  favour  of  the  mortgagee.  The  Court  cited 
Mr.  Justice  Story  for  the  proposition  that  by  the  common 
law  of  En^fland  a  grant  or  assignment  of  goods  and  chattels 
is  valid  between  the  parties  without  actual  delivery,  and  that 
the  property  passes  immediately  upon  the  execution  of  the 
deed,  though  as  to  creditors  the  title  is  not  considered  per- 

(a)  7Mart.  318,  354. 


JudgmmU, 


CASES  IN  CHANCERY.  245 

feet  tinless  possession  accompanies  the  deed.  "  This,''  they  1688. 
say,  "  is  the  principle  which  has  regulated  this  Court  in  the 
decisions  cited  at  the  bar.  But  the  learned  Judge  continues, 
'  an  exception  to  the  rule  is,  where  the  possession  of  the 
grantor  is  consistent  with  the  deed,  or  where  the  property 
conveyed  is  at  the  time  of  the  conveyance  abroad  and  in- 
capable of  delivery.  In  the  latter  case  the  title  is  complete 
provided  the  grantee  takes  possession  in  a  reasonable  time 
after  the  property  comes  within  his  reach/  The  laws  of 
LouiaiaTia  do  not,  it  is  true,  recognise  the  last  exception. 
Property  does  not  pass  here  by  contracts^  but  by  delivery 
traditionibus  non  pacti&  If  the  ship  had  been  within  the 
State  at  the  time  of  the  sale,  the  rule  in  Norria  v.  Mum- 
ford  would  have  regulated  the  decision  of  this  Courts  but 
as  at  that  time  she  was  not  within  the  State,  the  sale  ought 
not  to  be  tested  by  our  laws.  It  must  be  by  those  loci 
contractus  against  which  those  of  no  other  country  ought 
to  prevail/'  In  another  passage  of  the  judgment  the  same 
view  is  still  more  strongly  put :  "  In  the  present  case  the 
ship,  the  subject  of  the  sale,  was  at  sea,  was  a  New  York 
ship,  and  the  vendors  and  vendee  resident  in  New  York. 
If  therefore  according  to  the  lex  loci  contractus,  that  of 
the  domicile  of  both  parties,  the  sale  transferred  the  property 
without  a  delivery,  it  did  so  eo  instanti  or  not  at  all.  In 
transferring  it,  it  did  not  work  any  injury  to  the  rights  of 
the  people  of  another  country,  it  did  not  transfer  the  pro- 
perty of  a  thing  within  the  jurisdiction  of  another  Govern- 
ment" "  If  two  persons  in  any  country  choose  to  bar- 
gain as  to  the  property  which  one  of  them  has  in  a  chattel 
not  within  the  jurisdiction  of  the  place,  they  cannot  expect 
that  the  rights  of  persons  in  the  country  in  which  the 
chattel  is  will  there  be  permitted  to  be  affected  by  their 
contract.  But  if  the  chattel  be  at  sea,  or  in  any  other 
place,  if  any  there  be,  in  which  the  law  of  no  particular 
country  prevails,  the  bargain  will  have  its  fuU  efieot  eo 
instanti  as  to  the  whole  world,  and  the  circumstance  of  the 
chattel  being  afterwards  brought  into  a  country,  according  to 
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1888.  the  laws  of  which  the  sale  would  be  mvalid,  would  not  affect 
Simpson  it^''  Every  word  of  that  applies  to  the  case  I  have  before  me, 
Fooo.  though  it  is  only  right  to  add  that  the  judgment  proceeds 
afterwards  on  the  ground  of  the  impossibility  of  taking  pos- 
session. Although  I  cannot  say  I  consider  it  very  consistent 
with  the  former  decision,  the  Court  appears  to  have  proceed- 
ed on  this  distinction;  the  impossibility  of  taking  possession 
furnished  the  excuse  for  not  complying  with  the  Louisiana 
rule  with  reference  to  the  transfer  of  chattels,  and  it  was 
held  that  the  attaching  creditor  ought  to  be  displaced  be- 
cause the  transferee  might  perhaps  have  taken  possession 
if  he  had  had  the  opportunity.  This  reasoning  does  not 
seem  very  satisfactory,  because  I  cannot  see  how  the  credi- 
tor is  injured  more  in  one  case  than  in  the  other.  The  cir- 
cumstances as  to  the  creditor  seem  to  be  the  same,  the  only 
question  being  who  has  or  has  not  the  property  in  the  ship. 

In  conclusion,  let  me  consider  what  the  consequence 
would  be  if  this  special  rule  of  the  Courts  of  Louisiana 
were  allowed  to  prevail  against  the  rest  of  the  world. 
Suppose  the  law  of  Louisiana  required  two  witnesses  to  the 
transfer  of  a  ship^  it  might  be  said,  '*  It  has  been  trans- 
ferred in  England  it  is  true,  but  the  transfer  is  invalid  for 
want  of  two  witnesses.*'  Perhaps  you  might  go  to  another 
country  and  find  that  something  else  was  necessary  to  be  done. 
Possibly  possession  might  be  held  insufficient  without  some 
further  ceremony,  and  thus  the  chattel  might  belong  suc- 
cessively to  A,  B,  C,  2),  or  E,  according  to  the  law  which 
prevailed  in  the  particular  country  to  which  the  ship  was  sent. 

I  confess  it  seems  to  me  that  much  of  this  error  (for 
error  I  must,  with  all  respect  for  the  Court  of  Louisiana, 
assume  it  to  be)  has  proceeded  from  the  Court  confounding 
two  things :  the  question  of  distribution  of  assets  and  the 
question  of  the  title  to  property,  for  I  find  that  in 
Justifying  their  decision  in  a  similar  case,  that  of  Oliver 
V.  Torvnes,  the  judgment  in  which  is  given  fully  in  sec- 
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taon  888  of  Mr.  Juttice  Story's  work,  they  say,  «  What  the       ^^g^ 

law  protects  it  has  a  right  to  r^^te.    A  strong  evidence 

of  this  is  furnished  by  the  doctrine  in  regard  to  saooession& 

The  general  principle  is  that  the  personal  property  must     jJZ^i^ 

be  distributed  according  to  the  law  of  the  State  where  the 

testator  dies,  but  so  far  as  it  concerns  creditors  it  is  go- 

yemed  by  the  law  of  the  country  where  the  property  is 

situated    If  an  Englishman  or  a  Frenchmian  dies  abroad 

and  leaves  effects  here,  we  regulate  the  order  in  which  his 

debts  are  paid  by  our  jurisprudence,  not  by  that  of  his 

domicile." 

Under  these  circumstances,  having  to  come  to  a  decision 
in  a  case  which  is  entirely  new  in  specie,  and  which  will 
never  arise,  as  it  seems  to  me,  in  any  other  country  in 
the  world  except  Louieiaifui,  I  confess  I  yield  to  the  view 
of  that  section  of  the  Judges  who  considered,  in  the  case  of 
Oadrique  v.  Imrie,  that  even  a  judgment  in  rem  may  lose 
its  binding  force  where  there  appears  on  the  face  of  it  a 
perverse  and  deliberate  refusal  to  recognise  the  law  of  the 
oountxy  by  which  title  has  been  validly  conferred.  The  law 
of  England  being  by  the  comity  of  nations  that  which  must 
govern  the  transfer — ^the  transfer  being  in  Engla/nd,  the 
parties  resident  here — the  ship  an  EngUsh  ship  at  sea  on  a 
voyage  from  an  English  port ;  when  I  find  a  foreign  Court 
saying  "  we  will  deal  with  that  ship  as  the  property  of  the 
person  who  has  already  transferred  it,'*  that  seems  to  me  to 
be  so  contrary  to  law,  and  to  what  is  required  by  the 
comity  of  nations,  that  I  am  bound  to  hold  that  the  pro- 
perty acquired  by  the  Bank  of  Liverpool  must  prevail 
against  a  sale  made  on  the  principle  entertained  by  a  foreign 
Courts  that,  as  between  mortgagors  and  mortgagees,  the 
mortgagees'  interest  is  wholly  to  be  extinguished^  and  the 
right  of  the  mortgagors  is  paramount  and  absolute* 

There  are  some  minor  points  which  remain  to  be  dealt 
with.     There  are  certain  other  creditors  besides  Hughes  Jk 
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Cb.,  who  had  by  the  law  of  LamtiaTia  a  priTilege,  as  it  is 
Galled*  against  the  ship^  and  among  them  Mr.  Mure  himself  , 
acting  as  British  Coaaul  and  not  as  agent  for  the  Bank,  was 
subrogated  in  respect  of  wages  which  he  paid  to  the  crew. 
These  creditors  had  a  prior  claim  according  to  the  law  of 
Louimofna,  and  it  is  to  be  observed,  that,  had  those  per- 
sons sold  the  ship,  it  would  have  been  a  matter  in  rem, 
and  the  property  would  have  passed.  But  clearly  that 
was  not  so.  The  sale  b«ng  at  the  instance  of  an  ordinary 
creditor,  the  privileged  creditcurs  come  in  and  claim  to  be 
first  paid  out  of  the  proceeds.  It  appears  to  be  proved 
that  these  creditors  had  privilege  by  the  law  of  Louisiana, 
and  might  have  arrested  the  ship.  They  were  paid,  and 
therefore,  they  having  been  paid  by  the  Defendants  who 
purehased  the  vessel,  the  amount  so  paid  must  be  allowed. 

There  wiU,  therefore,  be  a  declaration  that  the  mort- 
gagees, under  the  indenture  of  the  25th  of  December;  1S54, 
are  entitled  to  the  ship  upon  the  trusts  therein  declared  in 
finvour  of  the  Bank  of  Licerpool,  and  also  to  all  freight 
rec^vable  since  the  15th  of  January,  1858^  when  Mure 
daimed  possession,  subject^  both  as  to  ship  and  fineight,  to 
a  prior  lien  on  the  part  of  the  Defendant  Fogo  in  respect  of 
the  sums  paid  to  the  privileged  creditors. 


KEEDHAM  v.  OXLEY. 

ISO. 
Mm99oaL      XhS  Bill  in  this  case  was  filed  to  restrain  all^:ed  in- 
fitiiigemeDls  of  a  patont  taken  out  by  the  Ffadntifi  for 
^tf     madiinery  for  expresnng  liquids  or  moisture  from  lub- 

IS  ■I'riiiT.  «^    stanosStt 
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The  Bill  stated  that,  upon  an  inspection  of  a  machine 
supplied  by  the  Defendant  to  the  Westminster  Brewery 
Company,  "the  Plaintiffs  ascertained,  as  the  &ct  is, 
that  the  said  Defendant's  said  machine  was  a  palpable 
and  obvious  piracy  of  the  Plaintiffs'  said  invention,  and  a 
colourable  imitation  of  their  said  machine ;  and  that^  in 
fact,  the  only  difference  between  the  Defendant's  maehine 
and  those  of  the  Plaintiffs'  were,  that  the  Defendant 
had  placed  some  wire  gauze  between  the  cloths  and 
the  slabs  used  in  the  Plaintiffi'  said  machine  and  bad 
bored  some  small  holes  in  the  said  slabs.  But  the  Plain- 
tiffs charge  that  such  differences  were  and  are  trifling 
and  immaterial,  and  that  they  had  themselves  previously 
tried  the  use  of  the  wire  gauze,  and  found  it  useless ; 
and  that  the  said  Defendant's  said  machine  included  and 
combined  the  following  substantial  ingredients  combined 
in  the  Plaintifib'  said  invention,  and  the  combination 
whereof  was  new  and  important ;  that  is  to  say,  chambers 
in  combination,  ducts  for  drawing  in  the  chambers,  filter- 
ing medium,  stand  pipes,  supplying  each  chamber  branch- 
ing from  the  stand  pipes,  and  tie-rods  binding  the 
chambers  together  and  forming  one  machine  capable  of 
being  taken  to  pieces  for  the  purpose  of  discharge." 

A  jury  trial  before  this  Court  having  been  directed, 
the  Plaintiffs,  pursuant  to  the  order  of  the  Court,  delivered 
particulars  of  breaches  in  these  terms : — 

"  The  following  are  the  particulars  of  breaches,  and  the 
instances  of  machines  constructed  by  the  Defendant,  which 
the  Plaintiff  complain  are  iniringements  of  their  patent 
right 

"  A  machine  or  filter  press  for  yeast,  constructed  by  the 
Defendant,  and  supplied  by  him  to  Messrs  Thome's 
Westminster  Brewery,  and  in  use  there,  and  exhibited  to 
the  Plaintiffs  in  pursuance  of  the  letter  of  Mr.  Messiter, 
the  Defendant's  attorney,  dated  the  23rd  day  of  February, 
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1863,  and   being    the    machine  in  the  said    letter  re- 
ferred to. 

''Also  a  certain  other  machine  or  press  for  day,  con- 
structed by  the  Defendant,  and  supplied  by  him  to 
Messrs.  Granger  Jk  Co.,  Potters,  of  Worcester. 

**  Also  a  certain  other  machine  or  press  for  clay,  con- 
structed by  the  Defendant,  and  supplied  by  him  to 
Messra  CartwrigM  Jh  Ed/warde,  Potters,  of  Langton,  in 


**  Also  a  certain  other  machine  constructed  by  the  De- 
fendant, and  exhibited  by  him  at  Weyhill  Fair,  in  or  about 
October,  1862. 

"  Also  a  certain  other  machine  or  press  for  yeast,  con- 
structed by  the  Defendant^  and  supplied  by  him  to  Messrs. 
George  Jk  Co.,  Brewers,  of  Bristol. 

'*  The  Plaintiffs  complain  that  each  of  the*said  machines 
above  referred  to  was  and  is  an  infringement  of  the 
Plainti£b'  invention  and  patent  right,  and  that  the  De- 
fendant did  in  each  of  the  above  instances,  by  making, 
using,  exercising,  or  vending  the  said  machines,  infringe 
the  Plainti£b'  said  right  and  invention,  and  that  the  De- 
fendant in  the  said  several  instances  above  named  did 
construct,  make,  exercise,  and  vend  the  same  machine  as 
is  described  in  the  specification  of  the  letters  patent 
granted  to  the  Plaintifia  on  the  14th  day  of  July  1863,  and 
thereby  pirate  and  infringe  the  said  patent 

The  Defendant  took  out  a  summons  for  further  and 
better  particulars,  which  was  adjourned  into  Court. 


Sir  H.  Cavms,  Q.  C,  Mr.  Bagshawe,  and  Mr.  Needham 
(of  the  common  law  bar)  for  the  Plaintiffs : — 

It  is  not  necessary  to  give  furthur  particulars,  the  Bill 
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having  fully  explained  in  what  respects  the  Defendant's 
machines  infringe  our  patent.  Even  at  law  it  is  not  con- 
sidered necessary  to  go  into  scientific  details  in  the  particu- 
lars, when  sufficient  information  can  be  obtained  from  the 
previous  proceedings:  TaJhot  v.  La/roche  (p),  EUetrio  Tde* 
graph  Company  v.  Nott  (5). 

Mr.  Aston  (of  the  common  law  bar)  for  the  Defendant : — 

The  particulars  ought  to  let  us  know  precisely  in  what 
respects  the  Flainti£b  mean  to  contend  that  our  machines 
are  an  infringement  of  their  patent  Here  they  only  point  to 
certain  machines,  and  say^  these  are  the  breaches  we  com- 
plain of  The  invariable  rule  at  law  is  to  require  a  more 
precise  statement,  though,  as  these  matters  come  on  at 
chambers  they  are  not  refused.  The  Plaintiffs'  patent  here 
is  for  a  combination,  and  the  cases  cited  on  the  other  side 
were  before  Lister  v.  Leather  (c),  by  which  the  law  as  to 
what  is  required  to  support  a  patent  for  a  combination  was 
settled. 

Sir  JET.  Qiims,  in  reply : — 

The  practice  of  requiring  specific  breaches  to  be  stated  in 
detail  may  be  very  well  suited  to  common  law  modes  of 
pleading ;  but  this  Court  will  not  allow  the  substance  of 
the  question  to  escape  by  forcing  the  Plaintiff  to  attempt 
hazardous  scientific  definitions  which  may  end  by  rendering 
the  trial  abortive.  All  that  is  wanted  is^  that  the  Defendant 
should  know  what  we  complain  of,  and  the  particulars  read 
with  the  Bill,  and  the  specification  which  ties  us  down  to 
the  several  combinations  of  parts,  give  him  that  information. 
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Vice-Chancellor  Sir  W.  Page  Wood: — 

The   particulars   together    with    the    Bill    appear    to      Jwlgmemt 
me  to  give  sufficient  information.     The  object  of  having 
(a)  15  C.  B.  310.        (h)  4  C.  B.  462.        (c)  27  L.  J.,  Q.  B.,  295. 
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these  pejliculars  delivered,  is  to  give  the  Defendant  fair 
notice  of  what  the  complaint  against  him  is,  not  to  tie  the 
Flaintiffi  down  to  the  precise  terms  of  any  verbal  definition, 
or  to  make  the  trial  of  the  issue  turn  upon  a  point  of  form. 
Full  and  fair  notice  the  Defendant  is  entitled  to ;  but  I 
should  be  very  sorry  to  introduce  anything  like  special 
pleading  into  the  practice  of  this  Court,  or  to  allow  verbal 
criticism  to  interfere  with  a  determination  of  the  merits  of 
the  contest  If  it  should  turn  out  at  the  trial  that  the 
Defendant  is  prejudiced  by  any  unfair  suppression  of  the 
case  to  be  made  against  him,  I  shall  be  able  to  deal  with 
it  So  far  as  I  can  judge  at  present^  all  the  substantial 
information  which  the  Defendant  can  require  is  given  by  the 
particulars  and  the  pleadings  in  the  cause.  The  summons 
must  therefore  be  refused,  with  costs. 


'^«"'  2***-  NEVE  V.  PENNELL. 

HUNT  V.  NEVE. 

XHESE  suits  were  cause  and  cross  cause.  Notice  of 
motion  for  a  decree  had  been  given  in  Keve  v.  Pennell, 
and  replication  had  been  filed  in  Hunt  v.  Neve  ;  and  it  had 
been  arranged  between  the  counsel  on  both  sides,  that,  in 
order  to  save  expense,  the  evidence  should  only  be  filed  in 


Practice-' 
Cause  and 
CroMt- cause — 
Cross-exami' 
noHtm, 
Where  a  smt  is 
brought  on  by 
motion  for  de- 
cree, and  issue 
is  joined  in  a 
'  cross  suit,  and 
an  order  is  ob- 
tained by  thfk. 

Plaintiff  in  tht  One  suit,  and  an  order  should  be  obtained  for  reading  it  in 
him  to  use  in  the  Other.  At  the  time  when  this  arrangement  was  made, 
affida^te  Sed  ^^'^^  ^^^  declared  his  intention  of  cross-examining  Aeve 
in  his  own  suit,  in  Open  Court  at  the  hearing  of  Hunt  v.  Neve, 

It  IS  at  the  op-  ^  ^ 

tion  of  the 
Plaintiff  in  the 
cross  suit  either 
to  treat  these 
affidavits  as 
filed  in  the  ori- 
ginal enity  and 

so  cross-examine  tht  witnesses  before  an  examiner,  or  to  consider  them  as  evidence  to  be  used 
in  his  own  suit,  and  give  notice  of  cross-examination  in  open  Court  at  the  Hearing. 


In  pursuance  of  this  arrangement,  various  aflSdavits  were 
filed  in  Neve  v.  Pennell,  and,  amongst  others,  an  affi- 
davit of  the  Plaintiff;  and  an  order  was  obtained  as  of 
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course   in  Hunt  v.  Neve,  dated  June  2nd,  1863,  in  the 
following  terms : — 

"  Upon  the  humble  petition  of  the  Defendant  William 
Tcmner  If  eve,  this  day  preferred  unto  the  Right  Honour- 
able the  Master  of  the  Rolls,  for  the  reasons  therein  con- 
tained, it  is  ordered  that  the  petitioner  be  at  liberty  at  the 
Hearing  of  this  cause,  to  read  and  make  use  of  the 
following  documents  filed  in  a  certain  other  cause  in  this 
court  of  Keve  v.  Pennell,  that  is  to  say,  an  affidavit  of 
WiUiam  Tanner  Neve,  an  aflSdavit  of  Maria  Neve,"  and 
certain  other  affidavits,  and  a  paper  of  admissions  therein 
specified. 

A  similar  order  was  obtained  by  Hunt.  The  time  for 
filing  evidence  in  Hunt  v.  Neve  expired  on  the  4th  June, 
1863 ;  and  on  the  next  day  Hunt's  solicitors  gave  him  notice 
that  he  would  be  required  to  produce  himself  at  the  Hear* 
ing  for  cross-examination  on  the  affidavit  above-mentioned. 
They  also  on  a  subsequent  day  obtained  an  appointment  in 
Neve  V.  Pennell  for  cross-examination  of  Maria  Neve  on 
her  above-mentioned  affidavit  before  one  of  the  examiners 
of  the  Court. 

On  the  17th  of  June,  Neve* 8  solicitors  wrote  a  letter  to 
Hunt's  solicitors,  suggesting  that  the  proper  course  would 
be  to  have  Neve's  cross-examination  conducted  before  the 
examiner;  to  which  Hunt's  solicitors  replied  on  the  19th  of 
June,  by  a  letter  which  insisted  on  his  cross-examination  ia 
open  Court  as  a  right. 


Mr.  A,  E.  Miller^  for  Hunt,  now  moved  that  Neve  should 
be  ordered  to  attend  at  the  Hearing  of  Hunt  v.  Neve^^or 
cross-examination  on  his  affidavit.  The  7th  rule  of  the  Order 
on  Evidence  provides(a)  that  no  cross-examination  shall  take 
place  in  a  cause  in  which  issue  is  joined  otherwise  than 
(a)G.O.  5th  Feb.  1861. 


Statement, 


Argument, 
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in  open  Courts  except  in  four  special  cases,  none  of  which 
have  any  application  to  the  present  case. 

The  moment  the  order  of  2ud  June  was  obtained,  the 
affidavit  in  question  became  evidence  to  be  used  at  the 
Hearing  of  HutU  v.  Neve,  and  therefore  within  the  General 
Order  referred  to. 

This  was  no  surprise  on  Neve,  who  had  express  notice 
that  this  cross-examination  was  intended  ;  and  the  order  of 
Snd  June  would  have  been  opposed  had  it  been  supposed 
that  any  attempt  to  avoid  this  cross-examination  would  be 
mada 

Mr.  Widcens,  for  Neve : — 

This  is  a  pure  point  of  practice.  The  affidavit  in  ques- 
tion is  merely  an  affidavit  in  Neve  v.  Pennell,  and  therefore 
cross-examination  upon  it  ought  to  take  place  in  that  suit,  in 
vrhich  case  it  would  necessarily  take  place  before  an  examiner. 
Doubtless,  an  order  has  been  obtained  giving  leave  to  use 
in  Hunt  v.  Neve  evidence  filed  in  Neve  v.  Pennell;  but  still 
that  evidence  is  merely  evidence  in  the  last-named  suit,  and 
is  subject  to  all  the  incidents  of  such  evidence.  Hunt  has 
himself  taken  this  view  of  the  affidavit  of  Mrs.  Neve^  which 
is  exactly  in  the  same  position  as  that  of  Neve. 


Vicb-Chancbllob  Sir  W,  Page  Wood  :— 

Judgment  J  think,  if  the  order  of  2nd  June  had  been  to  the  effect 
that  all  the  evidence  in  Neve  v.  Pennell  was  to  be  used  as 
evidence  in  Hunt  v.  Neve,  there  might  have  been  some 
ground  for  Mr.  Wiekens^s  contention ;  because  in  that  case 
all  the  evidence,  both  direct  and  in  cross-examination, 
vrould  at  once  have  become  available  in  both  suits,  and 
there  would,  strictly  speaking,  be  no  evidence  whatever  in 
the  cross  suit.  But  here  I  have  merely  an  order  that  cer- 
tain specified  affidavits  and  admissions  may  be  used  in  the 
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cross  suit,  an  order  made  to  save  the  expense  of  filing 
them  twice;  and  under  these  circumstances  I  do  not 
think  that  any  cross-examination  which  might  be  had  in 
Neve  V.  Pennell  before  an  examiner  could  be  used,  in  the 
face  of  this  General  Order,  in  Hunt  v.  Neve.  That  being 
so,  I  think  Hunt  is  in  the  same  position  as  if  these  affidavits 
had  each  been  filed  in  both  causes,  and  that  Mr.  Miller  has 
a  right  to  say — "  I  will  exercise  my  own  discretion  in  which 
cause  I  will  cross-examine  any  particular  witness ;"  and  that 
be  is  entitled  to  cross-examine  one  witness  before  the  ex- 
amir^er,  treating  his  affidavit  as  filed  in  the  original  cause, 
and  another  in  open  Court,  treating  his  affidavit  as  filed  in 
the  cross  cause,  if  he  see  reason  for  taking  that  course. 

Order  Neve  to  be  produced  for  cross-examination  at  the 
Hearing ;  and.  Hunt  agreeing  to  waive  formal  notice,  make 
a  similar  order  as  to  him.  And,  by  consent,  direct  all 
cross-examinations  taken  in  either  cause  to  be  used  in  both. 


1863. 
Nkvb 

V. 

Pennkll. 
Hunt 

V. 

Nkvb. 
Judgment. 


DAVIS  V.  DAVIS. 


Ju^  Srd. 
Win— Trustee 


f>  ....  .  WiU— Trustee 

rC,  F.  DA  VIS  by  his  will  directed  his  executors  thereinafter  —DUcretior^— 
named  to  distribute  between  and  amongst  his  wife  and  sons  ,^/^  A^^ht. 
respectively  such  portions  as  they  should  judge  expedient  A  testator  di- 
of  his  plate,  pictures,  books,  and  household  linen,  and  to  ecuiore  to 
sell  and  convert  into  money  all  the  remaining  portions  if  f^^^n^^h^g^^JJ^e 
any,  and  all  his  household  furniture  and  eflTects  ;  and  after  *^^  «>nij  (of 

.         ,  rv.      .  1  1        n         1         1      whom  there  were 

vanous  bequests  not  affectmg  the  proceeds  of  such  sale,  six)  each  por- 

gave  the  residue  of  his  estate  and  effects  to  his  sons  G.  W.  s^^  they 

Davisy  M.  H.  Davis,  and  J.    W.  Davis  (the  Plaintiff)  in  '*'?!l?.  J"^«**^ 

expeoieut^  and 

equal    shares    and  proportions.     The    testator    appointed  *<>  "ii  the  rest 

^  ^     ^  ^^  The  will  carried 

the  proceeds  of  sach  sale  to  three  of  the  sons  to  whom  the  residae  was  left  in  eqaal  shares.  The 
only  executor  who  proved  was  one  of  the  sons,  who  distributed  portions  of  the  plate,  &c., 
unequally,  taking  the  largest  share  himself.  The  distribution,  however,  was  made  in  accordance 
with  a  letter  written  by  the  testator,  and  with  the  consent  of  the  adults  interested,  and  of  one  of 
the  guardians  of  the  infants,  and  the  bona  fides  of  the  distribution  was  not  questioned : — Held^ 
that  the  distribution  was  authorised  by  the  will. 
VOL.  I.  S 
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CASES  IN  CHANCERY. 

George  Decimus  Davisy  his  son  Matthew  Boulton  Davis ^ 
and  J.  W.  Malcolm  executors  and  trustees,  and  appointed 
Davis.        the  said   George  Decimus  Davis^  Francis  Richard  Dams^ 
and  Edmn  Davis  guardians  of  his  children. 

The  testator  died  on  November  24th,  1861,  leaving  a 
widow  and  six  sons,  of  whom  two,  R.  G.  Davis  and  the 
said  Matthew  Boulton  Davisj  were  of  age,  and  four  others, 
viz.  G,  W.  Davisy  M.  H.  Davisy  Francis  Robert  Davisy  and 
the  Plaintiff,  were  and  still  continued  infants. 

The  will  was  proved  by  Matthew  Boulton  Davis  alone, 
who  made  a  distribution  as  to  which  the  Chief  Clerk  certified 
as  follows : — **  The  Defendant  Matthew  Boulton  Davisy 
claiming  under  the  will  of  the  said  testator  to  have  the  sole 
right  of  selecting  and  distributing  the  testator^s  plate, 
pictures,  books,  and  household  linen  as  he  in  his  sole 
discretion  might  think  fit,  has  selected  and  distributed  the 
testator's  plate,  pictures,  books,  and  household  linen  men- 
tioned in  the  schedule  hereto  between  and  amongst  the  late 
Defendant  Isabella  Davis  (the  widow),  and  the  testator's 
sons  respectively,  in  manner  set  forth  in  the  said  schedule. 

"  Such  distribution  was  made  by  the  Defendant  Matthew 
Boulton  Davis  in  terms  of  a  letter  in  the  handwriting  of  thb 
testator,  and  with  the  consent  of  the  late  Defendant  George 
Decimus  Davis  as  one  of  the  guardians  of  the  testator's  sons 
G.  W.  Davisy  M.  H.  Davisy  Francis  Robert  Davisy  and  the 
Plaintiff,  and  with  the  consent  of  R.  G.  Davisy  the  eldest 
son  of  the  testator. 

"  All  the  rest  of  the  testator^s  plate,  linen,  books,  pictures, 
and  effects  were  sold  by  Matthew  Boulton  Davisy  and 
included  in  his  accounts  of  the  personal  estate. 

"  As  by  the  before-mentioned  distribution  of  the  testa- 
tor^s  plate,  pictures,  books,  and  household  linen,  the  shares 
of  the  testator's  sons  therein  are  not  of  equal  value,  the 
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PlaintiflF  contends,  that,  according  to  the  true  construction 
of  the  testator^s  will,  such  portions  of  the  said  plate,  pictures, 
books,  and  household  linen  as  the  said  Defendant  Matthew 
Boulton  Davis  selected  for  division,  ought  to  have  been 
divided  between  the  testatoi^s  wife  and  his  six  sons  in  equal 
proportions,  and  that  it  would  be  proper  so  to  divide  the 
same ;  and  if  that  is  not  practicable  the  whole  should  be  sold 
and  the  money  arising  from  the  sale  equally  divided  between 
the  late  widow  and  the  said  six  sons  of  the  testator.  The 
question  of  the  proper  distribution  of  such  plate,  pictures, 
books,  and  household  linen  is  at  the  request  of  all  the  parties 
reserved  for  the  consideration  of  the  Court." 

By  the  schedule,  it  appeared  that  something  was  allotted 
to  each  of  the  vndow  and  the  six  sons,  the  largest  share  of 
the  plate  being  allotted  to  the  executor  himself. 

The  cause  now  came  on  upon  further  consideration. 
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Davis 

V, 

Davis. 
Statement, 


Mr.   Gifardf  Q.C.,   and  Mr.   B.   B.   Rogers^  for  the      Arff^^ent, 
Plaintiff:— 

We  do  not  question  the  bona  fides  of  the  division ;  but 
the  discretion  given  to  the  executors  was  only  to  say  how 
much  was  to  be  divided  in  specie,  and  how  much  to  be 
sold.  It  did  not  authorise  an  allotment  of  mere  trifles  to 
some  of  the  sons,  while  the  bulk  of  the  plate  is  taken  by 
the  executor  himself.  The  division  ought  to  be  equal  as 
nearly  as  may  be. 

Mr.  Jamesy  Q.C.,  and  Mr.  BagahawCj  for  the  executor : — 

It  is  impossible  to  divide  specific  articles  equally,  especi- 
ally where  they  have  a  pretium  affectionis,  which  is  obvi- 
ously the  character  of  these  articles,  and  the  reason  for 
reserving  them  out  of  a  sale.  There  is  no  power  of  making 
a  valuation,  and  allowing  anything  by  way  of  owelty ;  and 
if  the  Court  holds  that  the  distribution  is  to  be  in  shares  of 

8  2 


Did 
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equal  valae,  it  can  only  efFectnate  that  by  directing  a  sale^ 
the  very  thing  which  the  testator  intended  to  prevent  ^ith 
respect  to  such  particulars  as  the  executors  should  select. 

The  words  give  a  discretion  not  only  to  say  which  articles 
shall  be  reserved  from  the  sale,  but  also  what  portion  shall 
go  to  each  of  the  widow  and  sons.  The  plural  word  ^portions' 
shows  this,  though  it  is  true  that  the  plural  is  unnecessarily 
used  where  the  word  occurs  again. 

There  is  clearly  an  absolute  discretion  given,  and  the 
only  question  for  the  Court  is,  whether  it  has  been  exercised 
bona  fide.  The  facts  found  by  the  certificate  establish  this, 
and,  indeed,  it  is  not  disputed.  The  distribution  made 
must,  therefore,  be  supported.  It  is  to  be  observed,  also, 
that  though  the  proceeds  of  a  sale  would  be  divided  equally 
as  part  of  the  residue,  they  would  go  to  three  sons  only, 
whereas  the  articles  retained  were  to  be  divided  among  the 
widow  and  six  sons.  No  inference  as  to  equality,  therefore, 
can  be  drawn  from  the  equal  division  of  the  residue. 

[The  Vice-Chancellor  mentioned  Kavanagh  v.  Mor- 
land  (a).] 

Mr.  James, — The  gift  there  was  "  share  and  share 
alike,"  and  the  power  to  distribute  was  only  a  power  of 
partition. 

Mr.  Giffard  replied. 


Judgmmt. 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

The  certificate  removes  all  doubt  as  to  the  bona  fides  of 
the  distribution,  and  I  think  it  is  within  the  authority  given 
by  the  wilL  There  will,  therefore,  be  a  declaration,  that, 
according  to  the  true  construction,  the  allotment  mentioned 
in  the  certificate  was  authorised  by  the  will. 

(a)  Kay,  16,  27. 


This 
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WOOLLAM  V.  RATCLIFF. 

May   2$th  i 
27th, 

was  the  Hearing  of  the  cause.  jVot/e  Mark, 

It  Is  Bot  neces- 

The  witnesses  on  both   sides  were   examined   in   open  Bary,inorderto 

Court,  and  the  result  of  the  evidence,  so  far  as  material,  fi^hjanftion!** 

was  as  follows  :—  J*»»i  *  »Pf^<^ 

trade  mark 

should  be    in- 

The  Plaintiff  and  Defendant  were  both  large  silk  throw-  fringed ;  it  is 

sufficient  tliat 
Sters.  the    Court 

should  be  satis- 

The  Plaintiff  was  in  the  habit  of  making  up  his  bun-  ^^  on*\he*™ 
dies  of  silk  in  a  particular  form,  wnth  forty-eiffht   heads  whole,afraud- 

1     1         11        .1.1/.  .  .        ,.«.  ulent  intention 

of  Silk  in  each  bundle,  tied  with  five  strings  m  different  of  palming  off 
places,  with  the  silk  protected  from  tlie  knots  of  the  strings  g^f^^  ^^  ^i,j^ 
by  pieces  of  foolscap  paper  of  a  particular  form,  the  heads  g 'j^j^g*'"*^' 
of  silk  being  themselves  tied  with  silken  strings  of  different  case,  it  is  essen- 
colours  to  mark  the  quality  of  silk ;  and  he  used  to  place  imiution 
under  the  centre  string  of  each  biindle  a  label  in  a  paiticu-  cessariiy  ailcul 
lar  form,  describing  tlie  quality  of  silk,  and  containing  the  '**«^  ^^  ^^ 
follo>\ing  particular  mark, — St.  A*****, — which  represent-  where  it  did 
ed  >S^  Albania  the  place  where  the  Plaintiffs  manufactory  "ny  on^had* 
was,  and  which  was  well-known  in  the  trade  as  the  Plain*  !l®®"»   V*  '^■f'» 

'  deceived,  and  a 

tiff's  trade  mark.  material  part  of 

the  Plaintiff's 

In  the  latter  part  of  last  year  the  Defendant  made  up  a  had  been 
quantity  of  silk  in  bundles  m  exact  imitation  of  the  Plain-  cour?*^'  not-* 
tiffs  bundles,  and  affixed  to  them  a  label  exactly  like  that  of  withstanding 

strong  circum- 

the  Plaintiff,  except  that  the  mark  St.  A*****  was  omitted,  stances  of  sus- 
picion, refused 
These  bundles  were  sent  by  the  Defendant  to  Eatoria,  ***  interfere, 
who  was  proved  to  be  one  of  the  largest  silk  brokers  in 
England^   for    exportation   to   the   order  of    one    Young. 

Eatanj  in  December,  informed  the  Plaintiff  of  this  fact, 
and  this  Bill  was  thereupon  filed. 
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The  Plaintifr  stated  that  the  St.  A*****  was  usually 
covered  by  the  strings,  so  as  not  to  be  readily  seen  by  a 
purchaser ;  and  that  in  the  foreign  market,  where  his  goods 
had  the  largest  sale,  that  mark  would  not  be  relied  on. 

The  Defendant  stated,  in  cross-examination,  that  he  had 
received  an  order  from  Young  to  supply  him  with  silk 
made  up  to  match  a  particular  bundle  then  sent  him 
(which  was  admittedly  one  of  the  Plaintiffs  bundles,) 
with  the  exception  of  the  trade  mark,  and  that  he  had 
made  up  the  silk  in  question  in  obedience  to  that  order. 

Young  was  not  produced  by  either  party. 

A  great  number  of  witnesses  engaged  in  the  silk  trade 
were  examined,  who  all  deposed  that  the  label  was  an 
essential  part  of  the  making  up ;  and  it  appeared  that  none 
of  them  would  have  mistaken  any  silk  for  that  of  the  Plain- 
tiff, without  seeing  the  St.  A*****  on  the  bundle. 

No  evidence  was  given  to  shew  that  any  one  had,  in  fact, 
taken  any  of  the  Defendant's  silk  in  mistake  for  that  of 
the  Plaintiff. 


Argtment,  Mr.  Criffardy  Q.C.,  and  Mr.  Freeling^  for  the  Plaintiff. 

Mr.  RoUy  Q.C.,  and  Mr.  W.  Pearson^  for  the  Defendant: — 

We  have  not  imitated  their  trade  mark.  Any  one  may 
tie  up  bundles  of  silk  as  we  do ;  and  throwsters  generally, 
as  we  did  in  this  instance,  tie  up  their  bundles  to  order. 

No  one  could  tell  the  Plaintiff's  bundles  apart  from  others 
except  by  the  trade  mark,  which  we  have  not  imitated. 

The  fact  that  we  went  to  Eatoria  is  in  itself  a  proof  of 
bona  fides. 

If  the  Plaintiff  had  applied  to  us  before  suit,  we  would 
have  satisfied  him  that  we  were  not  injuring  him. 
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Mr.  Giffardy  Q.C.,  in  reply :—  }^^ 

There  would  have  heen  no  object  in  our  applying  to  the  Wooli^m 

Defendants :  we  should  merely  have  been  misled.  Katcuft. 

If  Ratcliff  can  establish  his  bona  fides,  he  may  recover  Argitmen^ 

his  costs  from  Young  as  damages. 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

This  is  a  very  singular  case.     I  have  had  considerable      Judgment. 
experience  in  cases  of  trade  mark,  sometimes  of  trade  mark 
simpliciter,  sometimes  of  trade  mark  as  one  of  numerous  in- 
dicia that  a  particular  thing  is  the  manufacture  of  a  par- 
ticular person. 

I  have  before  me  the  case  of  the  Omnibus  Companies  (a), 
where  the  words  "  Conveyance  Company,"  the  green  om- 
nibus, &c.,  were  held  sufficient  together  to  entitle  the 
Plainti£Ps  to  an  injunction.  The  Defendants  might  have  had 
those  words  painted  on  a  yellow  omnibus  without  objection, 
and  so  of  the  other  resemblances :  the  wrong  lay  in  their 
accumulation,  not  in  any  one  of  them  alone. 

In  this  case  the  Plaintiff  has  a  peculiar  mode  of  making 
up  his  goods.  This  is  not  precisely  a  trade  mark.  He 
says  "  My  goods  are  always  made  up  in  a  particular  form, 
better  ascertained  by  the  eye  than  by  any  description.  I  have 
always  had  five  strings,  and  have  strings  of  certain  colours 
and  other  particular  marks."  It  is  no  answer  to  this  to 
say  that  other  persons  have  used  each  of  these  things  sepa- 
rately ;  the  question  is,  have  they  met  together  in  any  other 
instance  ?  Nothing  has  been  produced  in  Court  at  all  like 
the  PlaintiiTs  goods. 

Then  it  is  said  "  The  Plaintiff*  has  a  very  striking  mark 

(a)  Knott  V.  Morgan,  2  Keen,  213. 
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by  which  any  one  could  at  once  be  satisfied  whether  any 
particular  goods  were  supplied  by  the  Plaintiff  or  not ;  and 
we  have  not  attempted  to  imitate  that  mark.  This  would 
be  no  answer  if  I  had  any  proved  instance  in  which  goods 
supplied  by  the  Defendant  had  been  actually  sold  as  the 
goods  of  the  Plaintiff,  a  case  which  might  very  well  have 
happened,  at  least  in  the  foreign  market.  It  might  well  be, 
that  persons  who  had  been  in  the  habit  of  selling  the  Plain- 
tiff^s  goods  might,  in  the  foreign  market,  have  for  a  time 
palmed  off  imitations  of  this  sort  as  being  the  Plaintiff's 
manufacture.  I  think  it  has  been  established  that  in  the 
English  market  the  St.  A*****  would  have  been  necessary 
and  sufficient  as  indicia  of  the  Plaintiff's  goods ;  and  I  do 
not  think  that  in  its  absence  any  goods  could  have  been  sold 
in  England  as  the  manufacture  of  the  Plaintiff,  more  espe- 
cially as  I  do  not  think  the  Plaintiff  has  made  out  his  case 
as  to  this  mark  being  ordinarily  covered  by  the  centre 
strings. 

On  the  other  hand,  there  is  the  express  direction  to  the 
Defendant  to  imitate  the  Plaintiff^s  bundle.  This  is  of 
course  always  an  element  of  suspicion ;  but  I  cannot  treat  it 
as  conclusive.  I  think  that  there  might  be  cases  in  which 
no  man  could  doubt  that  the  object  of  the  imitation  was  to 
deceive,  but  it  requires  very  strong  evidence  indeed  to  raise 
such  a  case.  In  Farina  v.  Silverlock  (a),  it  seemed  to  me 
that  there  could  be  but  one  reason  for  manufacturing  the 
labels  which  were  complained  of,  and  that  that  reason  was 
to  cheat,  and  I  therefore  thought  myself  justified  in  inter- 
fering by  injunction  ;  but  the  Lord  Chancellor  (6)  thought 
that  they  might  possibly  be  required  for  renewing  old  worn 
out  labels  on  genuine  bottles,  and  he  sent  the  case  to  a 
jury.  That  shows  how  very  anxious  this  Court  is  not  to 
presume  a  fraudulent  intention  unnecessarily ;  and  although 


(a)  1  K.  &  J.  509. 


(6)  6  D.  M.  G.  214. 
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I  find  it  hard  to  understand  Young's  order,  if  it  was  given         ^^^^• 
for  any  honest  purpose,  I  have  this  difficulty,  that  I  do  not      Woollam 
believe  that  any  one,  at  least  in  England^  would  have  been      Katclu-f. 


in  fact  deceived  in  the  absence  of  the  special  trade  mark. 

Two  explanations  of  this  order  have  been  attempted,  but 
neither  of  them  is  satisfactory  to  my  mind.  It  is  in  the  first 
place  said  to  be  customary  for  silk  throwsters  to  make  up 
their  goods  according  to  the  fancy  of  their  customers.  This 
may  be  true  in  the  case  of  some  persons  just  commencing 
business ;  but  I  do  not  think  it  can  be  the  regular  course  of 
business  of  large  firms.  Local  customs  they  would  of  course 
)bserve, — the  north  of  England  custom,  for  instance, — and 
)erfectly  honest  variations  might  be  adopted ;  but  no  man 
n  a  large  way  of  business  could  possibly  be  expected  to 
alter  his  method  of  making  up  for  each  particular  order. 
Besides,  and  this  has  pressed  me  very  much,  I  cannot  con- 
ceive any  bona  fide  reason  for  ordering  a  new  label,  so  like 
the  Plaintiflfs,  so  different  from  thatVhich  the  Defendant 
had  previously  used,  and  this  coupled  with  an  accurate 
imitation  of  all  the  Plaintiff's  other  peculiarities. 

A  second  attempt  at  explanation  is  that  suggested  by 
Mr.  lioltj  that  Young  might  have  supplied  part  of  an  order 
from  the  Plaintiff's  silk,  and  might  have  wished  the  rest  of 
the  order  to  correspond.  But  why  should  his  customers  have 
expected  the  rest  of  the  silk  to  be  made  up  similarly  to  the 
first  supply,  miless  they  thought  it  came  from  the  same 
hand!  Still,  I  have  no  evidence  that  any  one  has  been  in 
fact  deceived,  and  I  do  not  think  myself  justified  in  assum- 
ing that  such  has  been  the  case. 

The  question  of  costs  turns  on  the  consideration  whether 
Ratcliff  has  or  not  acted  bona  fide  in  the  matter.  I  find 
much  in  the  facts  of  the  case  raising  considerable  doubt  on 
tliis  point ;  but  I  also  find  conduct  on  his  pait  leading  to  a 
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contrary  conclusion.  I  must  give  him  the  benefit  of  the 
doubt.  I  think  he  acted  inconsiderately,  but  not,  as  I 
suppose,  dishonestly,  when  I  find  that  he  went  at  once  to 
Eatouy  who  must  have  recognised  the  imitation,  who  has 
been  cross-examined,  and  has  given  his  evidence  in  the 
fairest  possible  manner,  and  through  whom  the  Plaintiff 
actually  learnt  what  had  been  done. 

It  fiirther  appears  that  Eaton  had  given  this  information 
to  the  Plaintiff  so  long  ago  as  December  last ;  and  the 
Plaintiff  ought  therefore  to  have  done  one  of  two  things  : 
either  he  should  have  communicated  at  once  with  Ratcliff 
and  obtained  from  him  the  explanation  which  he  has  given 
here ;  or  else,  if  he  determined  on  applying  to  this  Court  in 
the  first  instance,  he  should  have  taken  care  to  show  that 
some  one  had  been  in  fact  deceived. 

I  think  Ratcliff  has  acted  very  hastily,  very  indiscreetly ; 
but  I  think  that  no  case  is  made  sufficient  to  call  for  an 
injunction,  and  that  he  is  entitled  to  the  benefit  of  the 
doubt  1  feel  as  to  his  conduct;  more  especially  as  the 
Plaintiff,  by  simply  pursuing  his  inquiries,  might  have  made 
himself  safe. 

I  must  therefore  dismiss  this  bill  with  costs. 


May  2%th, 


BATTY  V.  HILL. 

IHIS  was  a  motion  for  an  injunction  to  restrain  the 
Defendant  Ilill  from  placing  on  his  goods  the  words  "  Prize 
Medal,  1862,"  and  from  in  any  manner  representing  or 


Trad€  Mark — 
FaUe  Repre- 
sentation— 

Prize  MedaL 

This  Court  will 

not  grant  an  injunction  to  restrain  the  issue  of  goods  bearing  labels  containing  a  false  repre- 
sentation, when  snch  falsehood  is  not  an  infringement  of  any  right  vested  in  the  Plaintiff. 

The  persons  to  whom  prize  medals  have  been  awarded  hj  the  Commissioners  of  the  Inter- 
national Exhibition,  have  not  ipso  facto  any  special  property  in  the  nature  of  a  trade  mark  in 
the  words  "  prize  medal." 

Therefore,  where  a  person  who  had  not  obtained  such  a  medal  issued  his  goods  with  labels 
affixed  to  them  bearing  tlie  words  *^  P;  ize  Medal,  1862,"  this  Court  refused  lo  interfere  at  the 
instance  of  a  person  who  had  obtained  such  a  medal. 
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indadng  persons  to  believe,  or  endeavouring  so  to  do,  that 
he  had  gained,  in  respect  of  his  goods,  a  prize  medal  from 
the  International  Exhibition,  1862,  and  from  in  any  other 
way  infringing  the  Plaintiffs  trade  mark,  or  depriving  the 
Plaintiff  of  the  benefit  of  the  grant  of  the  medal  to  him. 

The  Plaintiff  and  Defendant  were  both  Pickle-merchants. 

The  Plaintiff  had  obtained  from  the  jurors  of  the  Inter- 
national Exhibition  one  of  the  prize  medals  awarded  by  them 
for  "  Pickles  and  Preserved  Fruits." 

The  Defendant  Hill  had  supplied  the  refreshment  de- 
partment at  the  Exhibition  with  pickles,  but  had  not  been 
an  exhibitor  thereat,  nor  had  he  obtained  any  prize  medal. 

In  Jnne  last,  before  the  awards  had  been  made,  the 
Defendant  Hill  had  labels  prepared,  bearing  the  words 
"  Prize  Medal,  1862 ;"  and  from  the  moment  that  the 
awards  were  made  he  issued  his  bottles  bearing  such 
labels,  and  he  also  placed  those  words  in  a  conspicuous 
manner  on  the  cases  in  which  he  exported  his  pickles  to 
various  places,  principally  in  Australia. 

The  Plaintiff,  shortly  after  the  issue  of  the  awards  of 
the  jury,  had  fresh  labels  struck  for  his  pickle  bottles,  bear- 
ing a  representation  of  his  medal  and  the  words  "  Inter- 
national Exhibition,  Prize  Medal,  1862;"  and  he  thenceforth 
issued  his  goods  with  these  labels  affixed ;  and  he  stated 
that  his  pickles  had  acquired  a  high  reputation  both  in 
European  and  colonial  markets  in  connection  with  this 
medal ;  and  that  the  representation  made  by  the  Defendant 
was  altogether  false,  and  calculated  to  obtain  for  his  goods 
the  benefit  of  the  reputation  which  attached  to  the  medal 
and  to  the  Plaintiff's  goods,  which  were  extensively  known 
ill  this  country  and  abroad  in  connection  therewith. 

The  Plaintiff  also  alleged  that  the  sale  of  his  goods  had 
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been  injured  by  the  use  by  the  Defendant  of  these  words ; 
and  that  such  words  caused  many  persons  (especially  in  the 
colonies,  where  the  names  of  the  persons  to  whom  medals 
had  been  awarded  were  not  so  well  known  as  here,)  to  mis- 
take the  goods  of  the  Defendant  for  those  "  which  were 
known  in  connection  with  the  medal,"  particularly  those  of 
the  Plaintiff. 

It  appeared  that  there  had  been  but  two  medals  in  all 
awarded  for  pickles,  of  which  the  Plaintiff  had  obtained 
oncj  and  the  Defendant  Partridge  the  other.  Partridge  had 
never  used  the  words  "  Prize  Medal"  on  his  labels ;  but  the 
Plaintiff  alleged  that  he  was  interested  in  the  question,  and 
injured  by  the  wrongful  act  of  the  Defendant. 

The   Plaintiff's   aflSdavit  contained  the  following  pas- 


"  I  believe  that  my  goods  have  become  and  are  exten- 
sively known  and  distinguished  in  the  colonies  and  abroad, 
and  also  in  this  country,  by  means  of  and  in  connection 
with  the  said  medal;  and  I  believe  that  my  goods  have 
acquired  and  now  enjoy  a  great  additional  reputation  by 
reason  and  means  of  such  medal,  especially  by  reason  of 
my  being  (except  Partridge)  the  only  person  who  received 
such  medal  for  pickles." 

The  Defendant  denied  that  he  had  imitated  the  Plain- 
tiff's trade  mark ;  denied  that  the  Plaintifi's  goods  had  any 
higher  reputation  than  his  own ;  and  denied  that  the  Plain- 
tiff had  been  injured. 

It  appeared  that  the  Defendant  had  been  at  one  time  in 
the  emplojnnent  of  the  Plaintiff,  and  an  attempt  was  made 
to  show  a  former  imitation  of  the  Plaintiff's  labels  by  him ; 
but  the  evidence  on  this  point  failed. 
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Sir  Hugh  Cairns^  Q.C.,  and  Mr.  Bagahawe^  for  the  mo- 
tion : — 

This  is  a  most  unjustifiable  falsehood  on  the  part  of  the         ^'^ 
Defendant,  and,  if  permitted,  is  calculated  to  destroy  the      ^rgtmeni. 
value  of  all  such  distinctions  us  this  medal  is. 

The  Plaintiff  is  peculiarly  interested,  not  only  because  he 
is  thereby  deprived  of  the  advantage  of  the  guarantee  of 
the  pre-eminence  of  his  goods,  which  is  implied  in  the 
award  of  the  jurors,  but  also  because  his  goods  have  a  high 
reputation  in  connection  with  this  medal ;  and  the  Defend- 
ant's goods  are  likely  to  be  mistaken  for  his  in  consequence 
of  this  falsehood. 

At  any  rate,  your  Honour  will  grant  the  injunction  till 
the  Hearing :  the  balance  of  convenience  is  entirely  in  our 
favour. 

Mr.  Giffardy  Q.C.,  and  Mr.  Goldsmith^  contra : — 

This  is  not  a  case  of  trade  mark ;  not  nearly  so  strong  a 
case  as  that  in  which  your  Honour  refused  to  interfere  yes- 
terday (a).  Our  labels  are  not  the  least  like  the  Plaintiff's ; 
and  that  which  constitutes  his  trade  mark  is  his  signature, 
which  is  not  infringed  ;  and  our  own  name  is  on  every  side 
of  our  bottles. 

Our  pickles  bear  a  higher  price  in  the  market  than  those 
of  the  Plaintiff:  we  should  therefore  be  injured,  not  bene- 
fited, by  our  goods  being  mistaken  for  his. 

Sir  Hugh  Cairns^  in  reply : — 

The  Bill  is  not  founded  on  trade  mark.  We  claim  a  spe- 
cial property  in  this  mark,  to  which  we  and  one  other  (the 
Defendant  Partridge),  and  no  one  else,  have  a  right* 

(li)  WooUam  v.  RatcUff,  ante,  p.  259. 
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.if^      Vice-Chancellor  Sir  W.  Page  Wood  :— 
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I  ought  to  be  careful  as  to  acting  in  this  case.  On  the 
question  of  balance  of  convenience  I  should  be  decidedly  in 
Judgment,  favour  of  the  Plaintiff;  the  inconvenience  to  the  Defendant 
would  be  merely  the  necessity  of  telling  the  truth.  It  is 
however  no  part  of  the  duty  of  this  Court  to  enforce  the 
observance  of  the  dictates  of  morality ;  and  though  the  old 
maxim, 

**  Rem  facias,  rem, 
**  Si  posais,  recte ;   si  non,  qnocunqne  modo,  rem  (a), 

seems  to  apply  in  full  force  to  modem  times,  I  can  only 
interfere  when  some  private  right  is  thereby  infringed. 

If  there  had  been  anything  of  substance  in  the  supposed 
previous  imitation  of  the  Plaintiff's  marks,  I  should  have 
given  great  weight  to  the  fact  that  the  Defendant  has  now 
had  recourse  to  this  falsehood ;  I  should  have  treated  that 
as  a  strong  ingredient  in  the  consideration  of  the  whole 
question,  and  I  should  in  such  case  have  felt  greatly  inclin- 
ed to  restrain  him  now  from  continuing  a  representation 
which  is  obviously  unjustifiable  in  itself 

But,  as  I  have  come  to  the  conclusion  that  there  is  no 
substance  whatever  in  the  charge  of  a  previous  attempt  to 
pass  off  the  Defendant's  goods  as  the  Plaintiff's,  I  must  deal 
with  the  present  case  without  the  only  element  which  would 
enable  me  to  make  the  order  which  is  now  applied  for. 

The  labels  issued  by  the  Defendant  are  very  different 
f5rom  those  of  the  Plaintiff  in  many  respects ;  and  even  their 
similarities  are  only  general  resemblances,  without  any 
special  appearance  of  imitation  of  the  Plaintiff's  labels : 
but  then  he  has  superadded  to  those  labels  this  representa- 
tion, which  the  Plaintiff  has  also  added  to  his ;  the  differ- 
ence being  that  the  representation  is  true  on  the  part  of  the 
Plaintiff,  false  on  that  of  the  Defendant.     On  that  point 

(a)  Hor.  Ep.  I.  i.  65. 
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there  arises,  as  I  have  said,  a  presumption  against  the 
Defendant ;  but  he  must  be  held  entitled  to  use  these  labels, 
false  though  they  be,  if  they  do  not  interfere  with  the 
PlaintiflPs  rights. 

The  Bill  has  been  filed  in  a  way  which  halts  between  two 
distinct  equities,  neither  of  which  is,  I  think,  sufficiently 
made  out. 

It  is  obvious  that  this  Court  cannot  interfere  simply  on 
the  ground  that  this  is  a  misrepresentation  ;  and  accordingly 
the  PlaintifTs  counsel  have  relied  upon  a  supposed  special 
property  in  these  words,  vested,  either  in  the  Plaintiff 
personally,  or  in  all  the  persons  who  have  really  obtained 
prize  medals. 

If  the  Plaintiff's  goods  had  really  acquired  a  reputation 
abroad  under  the  name  of  "  Prize  Medal  Pickles,"  there 
would  be  great  reason  to  think  that  the  Defendant  was  inter- 
fering with  what  would  amount  to  a  trade  mark  in  this  sense, 
that  persons  buying  pickles  under  that  name  would  suppose 
that  they  were  purchasing  the  Plaintiff's  manufacture. 

Accordingly,  I  only  called  on  the  Defendant's  counsel  in 
consequence  of  the  averment  in  the  Bill  that "  the  Defendant 
had  gained  the  benefit  of  the  reputation  which  attached  to 
the  medal"  (that  could  have  nothing  to  do  with  the  case) 
"  and  to  the  Plaintifi^s  goods  which  were  and  are  extensively 
known  in  connection  therewith."  Is  it  meant  to  say  that 
when  "  Prize  Medal  Pickles  "  are  asked  for,  the  Plaintiff's 
pickles  would  be  produced,  or  is  it  merely  that  the  Plaintiff's 
goods  are  better  known  and  liked  in  connection  with  the 
medal  ? 

The  Defendant  does  not  meet  this  averment,  which  I 
therefore  accept  as  true,  valeat  quantum ;  but  then  it 
appears  that  he  had  issued  his  pickles  with  this  label  on  them 
before  the  Plaintiff  had  added,  or  been  in  a  position  properly 
to  add  these  words  to  his  label,  which  in  itself  is  a  circum- 
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JudgmewL 


Stance  that  would  render  it  very  difficult  for  the  Court 
to  interfere.  The  Plaintiff  naturally  waited  till  he  was 
entitled  to  use  these  words  before  having  his  labels  pre- 
pared, a  restraint  by  which  the  Defendant  did  not  feel 
himself  bound. 

Then  there  is  this  additional  difficulty,  the  Plaintiff 
brings  before  the  Court  a  gentleman,  who,  like  himself,  has 
got  a  prize  medal ;  but  who,  unlike  him,  has  not  affixed 
any  mention  of  this  fact  to  his  wares.  If  these  words  con- 
stitute a  trade  mark  of  the  Plaintiff's,  even  in  the  secondary 
sense,  it  would  follow  that  Partridgey  who  had  an  original 
right  to  use  these  words,  but  who  has  not  done  so,  would 
be  liable  to  be  restrained  from  doing  so  now. 

Now  apply  this  to  the  case  of  oils  :  I  find  that  tliirty 
different  pei*sons  have  been  awarded  prize  medals  in  that 
branch ;  and  it  would  be  quite  idle  to  talk  of  the  term 
"  Prize  Medal  Oils,"  as  representing  any  one  person's  goods. 

In  this  aspect  the  case  is  something  like  Dent's  case^ 
which  came  before  me  some  time  ago  (a).  In  that  case  two 
firms  both  claimed  through  the  same  person,  who  was  the 
person  to  whose  manufacture  the  reputation  attached,  and 
I  thought  that  they  were  entitled  to  come  here  separately  to 
restrain  a  third  person  from  usurping  the  benefit  of  that 
reputation.  I  do  not  think  that  there  was  any  appeal  or 
any  further  proceedings  in  that  case,  which  I  may  therefore 
assume  to  have  been  rightly  decided;  but  the  principle 
there  involved  could  not  be  applied  to  the  case  of  thirty 
persons  who  had  all  obtained  prize  medals  for  oils. 

If  it  had  been  shown  that  an  order  for  "  Prize  Medal 
Pickles  "  w^ould  in  the  trade  be  answered  by  supplying  the 
Plaintiff's  pickles,  there  might  be  some  foundation  for  the  in- 
terference of  the  Court;  but  this  case  falls  very  far  short  of  it, 
because  that  depends  upon  the  presumption  that  the  purchaser 


(a)  Dent  v.  Tvrpin,  2  J.  &  H.  139. 
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does  not  know  the  name  of  the  merchant,  and  rests  entirely 
on  the  reputation  acquired  by  the  particular  goods ;  whereas 
I  have  here  merely  the  fact,  that  two  persons  have  put  the 
same  mark  on  their  goods,  the  one  rightly,  the  other  falsely.      jSdZZnt 

I  can  make  no  order  on  this  motion.  Costs  to  be  costs 
in  the  cause.        ^ 

Since  this  Judgment  was  delivered,  and  partly  in  consequence 
thereof,  a  special  Act  of  Parliament  (a)  has  been  passed  fbr  the  pre- 
vention of  Uiis  particular  fraud. 

(a)  **The  Exhibition  Medals  Act,    sent  to  the  Commons  28rdJuly,  received 
1863/'  brought  into  the  House  of  Lords    the  Royal  Assent  28th  Jolj. 
by  the  Marquis  of  Chmricarde  20th  July, 


THE  LEATHER  CLOTH  COMPANY  (Limited)  J«*  7<»  #  art. 
».  THE  AMERICAN  LEATHER  CLOTH  ^^^^ 
COMPANY  (Limited).  "a^^SL 

TFalieBepresen- 
HE  article  known  as  "  leather  cloth  "  is  an  American        tatUm, 

invention,  originally  due  to  Caleb  Pearson  Crockett    Caleb  Although  a 

'        °  ''  .  trade  mark  is 

Pearson  Crockett  and  John  R.  Crockett^  for  some  time  after  not  "property" 
the  first  invention,  carried  on  business  as   leather  cloth  ^jed^yet* 
manufacturers  at  Newark.  New  Jersey^  under  the  firm  of  ^**®".  *  ^»"»- 

'  •'^  ness  u  bona 

J.  R.  ^  C.  P.  Crockett.  fide  assigned, 

the  ezdosive 

In  the  year  1854,  J.  R.  ^  C.  P.  Crockett  employed  the  SS5lm,Sr* 
firm   of  Dodge,  Bacon.  &   Co.,  which   consisted  of  three  ^l^l^h  has  been 

,  .      ,  ,    ^  .     appropriated 

persons,  named  respectively  Dodge,  Bacon,  and  Giandonatt^  to  that  business 
as  their    agents   in   England;   and   through  their  means  rf^ed along 
"  Crockett's  Leather  Cloth"  became  a  well-known  article  of  T;.***  ^^  J^^ 

this  principle 
commerce  in  this  country.  applies  even 

where  the 

The  two  firms  of  J.  R.  ^  C.  P.  Crockett,  and  Dodge,  Baeon,  ^^^  |J^  *" 

mark  (ont  of  England)  is  retained  by  the  assigttors. 

Where  a  trade  mark  has  once  been  legitimately  acquired,  an  altered  state  of  circumstances 
rendering  the  specific  assertions  appearing  on  the  face  of  the  trade  mark  no  longer  true,  will  not 
render  the  use  of  such  mark  improper. 

Although  a  statement  in  his  trade  mark,  which  is  false  ab  initio,  will,  in  general  deprive  the 
Plaintiff  of  all  right  to  relief,  this  principle  does  not  apply  to  a  case  where  the  falsehood  ia 
question  was  not  reasonably  calculated  to  deceive. 

T 
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4r  Co,y  were  afterwards  amalgamated^  and  the  joint  firm 


Tire  Leather  assumed  the  Style  of  •/.  R.  ^  C.  p.  Crockett  Sf  Co. 

Cloth  •^ 


CoBfPAiiT  (L.)       jjj  ^Ijq  ygj^^  1855,  this  last-named  firm  was  dissolved ; 

The  American  and  thereupon  J.  JR.  Crockett^  C.  P.  Crockett,  and  Bacon,  to- 
Leather 

Cloth  Com-  gether  with  three  other  persons,  formed  a  Company  under 
pant  (L.).  ^^  g^yj^  ^|. «  jT^^  Crockett  International  Leather  Chth  Com- 
aiaiemera.  panyJ*  The  business  previously  carried  on  by  J.  R.  8f  C. 
P.  Crockett  8f  Co.  was  transferred  to  this  Company,  which 
carried  on  business  in  America  at  Newark  aforesaid  as  a 
chartered  Company,  and  in  England  at  West  Ham  as  a 
common  partnership. 

In  January,  1856,  Dodge  took  out  a  patent  for  tanning 
leather  cloth,  which  patent  he  immediately  afterwards  as- 
ragned  to  the  International  Company ;  and  that  Company 
thereupon  assumed  the  following  trade  mark,  which  they 
affixed  to  all  their  "  first  quality  goods :" — 

/■^»\ 

tJR&CP-CROCKETT,  * 

'P^      ,JI«.      ^1^ 

It  was  admitted  that  this  trade  mark  had  from  the  out- 
set been  applied  to  untanned,  and  therefore  unpatented, 
goods,  as  well  as  to  the  tanned  goods. 

There  was  some  dispute  as  to  the  quantity  of  tanned 
cloth  which  had  been  manufactured,  the  Defendants 
alleging  that  such  cloth  had  proved  a  complete  failure,  and 
that  the  International  Company  had  almost  immediately 
abandoned  its  manufacture ;  the  Plaintifis,  on  the  contrary, 
asserting  that  a  large  quantity  had  at  all  times  since  the 
patent   been   made,  and   in  particular   that  the  London^ 
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Brighton^  and  South  Coast  Railway  Company  never  used 
the  nntanned  cloth.  They  likewise  asserted  that  the 
tanned  goods  bore  a  higher  price  in  the  market. 

It  was,  however,  admitted  that  at  no  time  had  the  tanned 
cloth  exceeded  one-tenth  of  the  entire  quantity  of  first 
quality  goods  sold  by  the  International  Company j  or  by  the 
Plaintiffs  as  their  successors. 

Dodge  had  also  taken  out  a  patent  for  the  machinery 
used  in  the  manufacture ;  but  it  was  admitted  that  this 
had  no  effect  on  any  of  the  questions  in  the  cause. 

Both  patents  had  been  suffered  to  expire. 

On  the  21st  May,  1857,  an  agreement  was  entered  into 
between  Bacon^  Bodge,  and  Giandonati  (as  such  partners 
of  the  extinct  firm  of  J.  R,  ^  C.  P.  Crockett  4r  Co.  as 
aforesaid,)  and  one  Lorsont  (who  had  ^brought  about  this 
agreement,  and  who  was  now  the  Plaintiffs'  foreman,)  and 
C,  P.  CrockM  (as  agent  for  the  International  Company^  of 
the  one  part,  and  John  Murray  (then  acting  as  agent  for 
the  intended  Leather  Cloth  Company,  the  Plaintiffs  in  this 
suit,  and  now  their  solicitor,)  of  the  other  part,  whereby 
the  parties  of  the  first  part  agreed  to  sell  to  the  Plaintiffs 
their  letters  patent  in  England  and  France,  and  the  exclu- 
sive right  of  taking  out  similar  patents  in  the  rest  of 
Europe,  and  all  their  processes  of  manufacture,  and  all 
their  lands,  factory  works,  plant,  and  other  property  at 
West  Ham,  at  the  price  of  £20,000. 

The  said  agreement  contained  the  following  clause  :— 

"  That  the  parties  of  the  first  part,  or  any  of  them,  will 
not  directly  or  indirectly  carry  on,  nor  will  they  to  the 
best  of  their  power  allow  to  be  carried  on  by  others,  in  any 
part  of  Europe,  any  company  or  manufactory  having  for 
its  object  the  manufacture  or  sale  of  productions  in  any 
way  similar  to  the  productions  which  are  the  subject  of  the 

T  2 
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1863.  gaid  letters  patent,  and  now  manufactured  in  the  business  or 

The  Lbather  manufactory  so  carried  on  at  West  Ham  as  aforesaid,  and 

Company  (L.)  will  not  communicate  to  any  person  or  persons  the  means 

TheAmbricam  ^^  processes  of  such  manufacture,  so  as  in  any  way  to 

Lbathbr      interfere  with  the  exclusive  enioyment  by  the  said  intended 
Cloth  Com-      _,  ^  ,      ,         n      i        ,  i        ,  i         i  » 

FAKY  (L.>     Company  of  the  benefits  hereby  agreed  to  be  purchased. 


By  one  of  the  deeds,  which  was  executed  to  carry  this 
agreement  into  eflfect,  the  goodwill  of  the  business  at  West 
Hamy  and  the  right  of  using  the  trade  mark  as  the  same 
had  been  used  at  West  Ham^  were  assigned  to  the  Plaintiffs ; 
but  such  deed  contained  no  covenant  preventing  the  Inter- 
national  Company  from  the  use  of  the  name  of  Crockett  Sc  Co, 

Upon  the  said  purchase  being  completed,  the  Plaintiffs 
immediately  adopted  the  said  trade  mark,  and  they  have 
ever  since  continued  to  use  it  on  all  first  quality  goods 
indiscriminately,  just  as  the  Crockett  International  Company 
had  done  before  them. 

The  International  Company  continued  for  a  short  time  to 
carry  on  business  in  America ;  but  in  the  course  of  the  same 
year,  1857,  they  entirely  discontinued  business,  and  the 
American  branch  of  this  trade  was  assigned  to  a  new  Com- 
pany, called  "  The  Crockett  Leather  Cloth  Company ^^  which 
was  (except  as  to  one  agency  at  Leipsic)  an  exclusively 
American  Company. 

Some  evidence  was  given  on  the  part  of  the  Defendants, 
to  show  that  the  Crockett  Company  had  an  agent,  one  Mr. 
Kohnstamm^  in  London^  and  had  a  regular  depot  for  their 
goods  there ;  but  Kohnstamm  himself  made  an  affidavit  on 
behalf  of  the  Plaintiffs,  by  which  it  appeared  that  he  had 
not  acted  as  an  agent  at  all,  but  had,  as  a  speculation  of 
his  own,  bought  the  goods  of  the  Crockett  Company 
(amongst  others)  on  his  own.  account,  for  resale  in 
England. 
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The  trade  mark  adopted  by  the  Crockett  Company^  and        1863. 
by  which  their  goods  were  known,  was  the  following :—     Thb  Lkathbb 

,*-«^  Cloth 

^N^HEIi  c^  CoMPi^Y  (L.) 

^^    /SfitmCj^Hi^      X^  TueAmbbioan 

A>     HillmK  l%flhl^        ^  Lbathkr 

^  CliOTH    COM- 

Q  F4WY  (L.). 

SJ.H&CJ?.CH0CKETT3 
♦j)KIGINALINWSNTOHS  \? 

\  A.D  1849  .y 

Shortly  after  the  sale  of  the  West  Ham  business  to  the 
Plaintiffs,  Dodge  Sf  Giandonati  commenced  business  in  the 
Old  Kent  Road  as  manufacturers  of  Leather  Cloth,  which 
they  described  as  "  Crocketfs  Leather  Cloth.** 

The  Plaintiffs  thereupon  filed  a  Bill,  and  obtained  an 
injunction  restraining  them  from  holding  themselves  out  as 
being  agents  for  or  connected  with  the  sale  of  Crockett* a 
Leather  Cloth^  or  otherwise  using  the  name  of  Crockett  in 
their  business. 

Dodge  ^  Giandonati  shortly  afterwards  became  bankrupt. 

The  Defendants  were  a  Company  incorporated  in  the 
month  of  August,  1861 ;  and  they  carried  on  business  in 
the  Old  Kent  Roady  on  the  premises  formerly  occupied 
by  Dodge  ^  Giandonati. 

The  Defendants  had  adopted  a  device  as  a  trade  mark 
for  their  first  quality  goods,  which  the  Plaintiffs  complained 
of  as  an  interference  with  their  right  to  the  exclusive 
benefit  of  their  trade  mark  before  described.  Such  device 
was  as  follows  :—  ^<«»Wntt^ 


LEATHER  CLOTH 

MJUfUfJCrimiPBrjmm  MfAJ¥AO£M 

LATK  W|TN 

J.RfcC.P.CROCKETTM? 

12  y4* 
old  kent  road.  london. 
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The  trade  marks  used  upon  their  second  quality  goods  by 
the  Plaintiffs  and  Defendants  respectively,  were  as  follows: — 


By  the  Plaintiffs  :— 


By  the  Defendants  ; — 


^^R^^ 


J>jiTSJfT 

LEATHER  aOTH/^ 


Some  reliance  was  in  the  pleadings  placed  on  the  resem- 
blance of  these  marks ;  but  the  arguments  turned  almost 
exclusively  on  the  marks  affixed  to  first  quality  goods. 

The  Defendants  had  also  issued  Price  Current  Lists,  in 
which  they  had  annexed  to  the  different  colours  of  leather 
doth  numbers  identically  corresponding  to  the  numbers 
annexed  to  the  same  coloursin  the  Trade  Price  Current  Lists 
of  the  Plaintiffs ;  and  they  asserted  that  they  were  entitled 
so  to  do,  and  that  such  numbers  were  generally  used  in 
connection  with  such  colours  by  the  trade  at  large,  all  over 
Europe  and  America ;  and  this  was  substantially  admitted 
by  the  Plaintiffs. 

The  Defendants  justified  the  representations  made  in 
their  first  quality  trade  mark  by  showing  that  Mr.  Wegelirij 
their  manager,  had  been  in  the  emplojnnent  of  Crocketfa 
International  Company  fi'om  December,  1856,  to  May, 
1857.  Mr.  Wegelin  left  the  emplojnnent  of  the  Defendants 
in  April,  1862,  and  thereupon  Mr.  Thomas  became  the 
manager.  Mr.  Thomas  stated  that  he  also  had  been  in  the 
employment  of  J.  R.  8f  C.  P.  Crockett  8f  Co.y  but  upon 
cross  examination  it  appeared  that  he  had  been  so  only  in 
so  far  as  that  was  implied  in  the  fact  that  he  had  been  in 
the  service  of  Dodge  during  the  time,  or  part  of  the  time, 
when  Dodge  was  a  partner  of  the  Crocketts. 


CASES  IN  CHANCERY.  277 

The  Defendants  further  objected  that  the  Plaintifis  were        1^68. 
deceiving  the  public  by  affixing  a  mark  with  the  word  The  Leather 
^  patented"  upon  it  to  unpatented  goods ;  and  they  produced  coiipan^(L.) 
affidavits  from  several  shopkeepers,  upholsterers,  and  fumi-        ^' 
tore  dealers,  who  said  that  if  the  article  were  not  patent      Leather 
they  had  been  grossly  deceived,  and  had  deceived  their      pa»y(L.) 
customers.     Several  of  these  deponents  said  that  they  had 
paid  a  higher  price  for  the  cloth  in  consequence  of  believing 
it  to  be  a  patent  article,  and  two  of  the  affidavits  contained 
the  following  clause  : — 

"  If  the  said  American  leather  cloth  be  not  patented,  I 
have  been  grossly  deceived  thereby,  and  have  paid  several 
shillings  per  piece  unnecessarily  and  improperly,  as  other 
cloth  would  have  answered  my  purpose  equally  well." 

The  Plaintifis  adduced  evidence  to  show  that  when 
"  Crocketfs  Cloth"  had  been  asked  for,  the  cloth  of  the 
Defendants  had  been  supplied ;  while  the  Defendants  on 
the  other  hand  relied  on  the  dissimilarity  of  the  trade 
marks  as  negativing  any  supposed  attempt  at  fi:*audulent 
imitation. 

There  was  also  the  usual  contest  as  to  whether  the 
Plaintiffs'  cloth  had  or  had  not  any  intrinsic  superiority 
over  the  Defendants'. 

On  the  7th  of  February,  1862,  an  injunction  was  moved 
for  in  the  suit ;  when  the  Vice-Chancellor  declined  to  make 
any  order  on  the  motion,  but  made  the  costs  costs  in  the 
cause,  leaving  the  Plaintiffs  to  establish  their  case  at  the 
Hearing  as  they  could. 

The  cause  now  came  on  for  Hearing, 


Mr.  DicHnson  (Sir  Hugh  Cairns j  Q.  C,  with  him)  for      Argument. 
the  Plaintiffs : — 

This  case  is  virtually  governed  by  Leather  Cloth  Co.  v. 
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.  ^^'  .      Hirachfeld  (a),  where  all  the  points  raised  in  tliis  case  were 

Thb  Lkathkr  discussed  and  decided  in  our  favour. 

Cloth 
goicpaht  (l.) 

V, 
ThbAmEBICAN  ^  rrn  i       •  •    i  i  •  i 

Lkathbb  IsU  J.  hat  we  have  no  exclusive  nght  to  this  trade  mark. 

Cloth  Com- 
PAHY  (L.) 

ArgumenL 


Those  points  are  three  in  number : 


pSy cl!)'  ^^d  ^^^^  s^^^  trade  mark  belongs  as  much  to  every  mem- 
ber of  the  old  firm  of  Crocketts  Sf  Co.  as  to  us. 

But  this  is  not  so ;  Crocketts  do  not  cany  on  any  business  in 
Europe ;  and  if  they  did,  we  could  restrain  them  from  the  use 
of  this  mark:  Churton  y.  Douglas  (b)^  Collins  Co.y.  Brown  {c)j 
Collins  Co,  V.  Cowen  (d).  All  persons  who  had  any  right 
to  use  this  trade  mark  concurred  in  the  assignment  to  us. 

This  case  is  not  within  the  principle  of  fiaW  v.  Barrows  (e), 
because  there  the  question  was,  whether  the  Court 
would  itself  order  a  sale  of  the  trade  mark,  L  e,y  whether  it 
was  property y  which  it  admittedly  is  not. 

In  Bury  v.  Bedford  (/),  it  was  only  decided  that  the 
owner  of  a  trade  mark  could  not  sell  it  twice. 

2iu2.  Tliey  say  that  we  are  disentitled  to  sue  because 
we  aflix  the  word  "  patented  "  to  unpatented  gootls. 

But  we  only  do  so  in  connection  with  the  word  "tanned," 
and  the  tanned  goods  are  patented.  It  is  no  objection  that 
the  patent  has  expired:  EdeUten  v.  Vick{g) ;  though  it  would 
be  difierent  if  we  never  had  had  one :  Flavel  v.  Harri- 
son (A).  Any  one  can  tell  whether  the  goods  are  tanned  or 
not ;  and  they  have  notice  on  the  face  of  the  stamp  that  the 
untanned  goods  are  not  patented. 

&rd.  They  say  that  they  have  not  told  any  untruth,  and 
not  imitated  our  labels. 

The  untruth  is  evident;  they  lead  the  public  to  believe  that 
Wegelin  or  Thomas  was  manager  to  the  Crocketts^  whereas 

(a)  1  N.  R.  651.  {£)  11  W.  R.  625. 

(6)  Job.  174.  (/)  1  N.  R.  5. 

(c)  3  K.  &  J.  423.  {g)  11  Hare,  78. 

(rf)Id.  428.  (A)  10  Hare,  467. 


rAHT  (L.) 
A.TffuinMt» 
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neither  of  them  ever  had  any  real  connection  with  the        1^^* 

Crocketta  in  the  business.  Thb  Lbathkb 

Cloth 

[The  Vice-Chancellor.— In  whatever  capacity  either  Compajty  (L.) 
of  these  gentlemen  may  have  been  with  the  CrochettSy  they  "^"^^"^^ 
have  a  right  to  say  ^late  with  Crockettj  provided  they  Cloth  Com- 
have  sufficiently  distinguished  their  stamp  from  yours.] 

Mr.  Dickinson. — That  they  have  pot  done  so  is  evident. 
The  whole  thing  is  an  attempt  to  get  the  benefit  of  the 
name  of  Crocketty  to  which  they  are  not  entitled. 

Mr.  RoUy  Q.C.,  and  Mr.  Fischer  for  the  Defendants  :— 

To  make  any  order  in  this  case  would  be  to  carry  the 
principle  further  than  has  ever  yet  been  done. 

The  caution  with  which  the  Court  proceeds  in  these 
cases,  and  the  care  which  it  takes  not  rashly  to  extend  its 
principles  of  action,  are  shewn  by  the  cases  of  Blanchard  v. 
Hill{a\  and  Motley  v.  Downman(b). 

There  are  four  objections  to  the  Bill : 

lit.  This  is  not  the  case  of  a  Plaintiff  coming  to  ask  the 
Court  to  restrain  the  Defendant  from  passing  off  his  goods 
as  the  goods  of  the  Plaintiff,  but  of  a  Plaintiff  asking  the 
Court  to  enable  him  to  pass  off  his  goods  as  those  of  a 
third  party.  This  has  not  been  done,  and  wiU  not  be 
done  :  Hall  v.  Barrows  (c),  Harper  v.  Pearson(d), 

The  right  to  this  name  would  be  in  Giandonatiy  who 
assents  to  our  use  of  it :   Webster  v.  Webster  {e). 

[The  Vice-Chancellor  referred  to  Croft  y.  Day  (/).] 

Mr.  Rolt. — That  was  a  case  of  close  imitation,  and  the 
Plaintiffs  had  a  right  as  executors  representing  the  estate. 

2nd.  There  is  really  no  imitation ;  our  cloth  is  not  re- 

(a)  2  Atk.  484.  (rf)  3  L.  T.  547. 

lb)  3  My.  &  Or.  1.  (e)  3  Swanst.  490,  n. 

(c)  Ubi  sup.  (/)  7  Beav.  84. 
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1868.  presented  to  be  Crocketts^ ;  our  trade  mark  is  perfectly 
Tax  Leather  distinct,  and  not  more  like  that  of  the  Plaintiffs  than 
Compaot(L.)  necessarily  arises  from  the  nature  of  the  business. 

V, 

'^^i^^^^^^       3rd.  This  is  one  of  the  grossest  deceptions  on  the  part 

Cloth  Com-    of  the  Plaintiffs  which  has  ever   been   attempted.     The 
fa»y(L).  .  11/%  1  .  1 1*     1 
patent  never   was  mtended  tor  anything  except  a  blmd. 

'^^**"**^  The  unpatented  article  has  been  most  successfrd;  the 
patented  article  is  not  only  no  improvement,  but  it  has 
been  practically  unused.  Then  the  Plaintiffs,  by  the  use 
of  this  stamp,  which  untruly  asserts  unpatented  goods  to  be 
patent  goods,  have  extracted  frx>m  a  number  of  persons  a 
higher  price  than  their  wares  could  otherwise  have  com- 
manded ;  and  their  only  defence  for  this  conduct  is,  that 
the  deception  is  so  gross  that  it  could  not  deceive  any  but 
the  most  gullible.  If  that  were  so  it  would  be  no  defence, 
but  it  is  not  so ;  you  cannot  impute  knowledge  of  the  pecu- 
liarities of  tanned  cloth  to  all  purchasers. 

4<A.  The  Plaintiffs  have  not  acquired  any  right  to  use 
the  name  of  Crocketts  as  distinguished  from  "  International 
Company. ^^  The  right,  whatever  it  may  have  been,  which 
they  obtained  from  that  Company,  would  not  give  them  an 
exclusive  right  as  against  the  other  partners  in  the  expired 
firm  of  Crocketts  Sf  Co*  Giandonati  swears  that  he  never 
assigned  his  right  to  use  the  name  either  to  the  Inter- 
national Company  or  the  Plaintiffs.  The  Crockett  Co.  in 
America  use  the  name  in  defiance  of  the  Plaintiffs,  and 
send  their  goods  over  here  for  sale. 

[The  Vice-Chancellor  to  Mr.  Dickinson. — The  only 
diflBculty  I  have  is,  that  you  have  deceived  the  public 
by  stamping  cloth,  which  is  neither  tanned  nor  patented, 
with  a  mark  which  asserts  it  to  be  both.  You  may  con- 
fine your  reply  to  the  question  whether  I  ought  not  to  act 
upon  the  principle  of  Flavel  v.  Harrison  (a).] 

(a)  Ubi  sup. 
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Mr.  Dickinson  in  reply : — 

The  evidence  nowhere  says  that  any  of  the  witnesses 
went  to  the  Plaintiffs  and  asked  them  for  leather  cloth,  and 
that  on  being  handed  the  first  quality  cloth  they  consented 
to  give  a  larger  price  for  the  same  article  than  they  would 
have  given  had  they  known  that  the  article  was  not  patented, 
or  that  they  gave  Plaintiffs  a  larger  price  than  they  would 
have  given  to  a  vendor  of  unpatented  cloth ;  and  if  they 
merely  mean  that  they  purchased  the  Plaintiff  article 
rather  than  that  of  other  manufacturers  because  it  was  a 
better  article,  and  that  they  attributed  that  superiority  to  its 
being  patented,  that  is  not  a  fraud  on  any  one ;  and  where 
persons  are  found  to  assert,  as  two  gentlemen  do,  that  they* 
wholesale  dealers,  gave  a  larger  price  for  an  article  merely 
because  they  thought  it  was  patented,  when  they  could  have 
got  another,  unpatented,  article  at  a  lower  price  which 
would  have  suited  them  as  well,  that  is  not  worthy  of  belief. 
A  patent  by  creating  a  monopoly  raises  the  price ;  but  if  it 
be  known  that  there  is  no  monopoly,  the  patent  will  have 
no  such  effect. 

That  the  patent  was  not  a  mere  trick  is  clear  from  the 
evidence  that  the  London^  Brighton^  and  South  Coast  Rail" 
way  will  not  have  the  untanned  cloth. 


1868. 
TheLkatiikk 

CUXTH 
COMPAHT  (L.) 

V, 

Ths  American 
Leather 

Cloth  Com- 
PAHY  (L.) 


Vice-Chancellob  Sir  W.  Page  Wood  : — 

The  question  raised  in  this  case  has  come  before  me  on 
several  occasions,  on  all  of  which  it  has  been  very  ftdly  and 
ably  discussed,  and  never  more  so  than  in  this  suit,  in  which 
some  points  of  considerable  importance  are  involved. 

A  firm  of  J.  R.  ^  C.  P.  Crockett^  who  seem  to  have  been 
the  inventors  in  America  of  the  manufacture  known  as 
leather  cloth,  employed  a  firm  at  West  Ham  as  their  agents 


July  sth. 
JudgmenL 
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1868.  for  the  manufacture  and  sale  of  the  article.  After  a  time 
Tbs  Lsathsb  certain  changes  took  place  in  the  constitution  of  Messrs. 
CoMPAirr  (JL)  Crocketfs  firm,  and  I  take  it  to  be  proved,  on  the  part  of 
THBAiaBicAs  ^^  Defendants,  that  Mr.  Giandonatiy  as  representing  the 

Lbathkb      London  house  of  which  he  was  a  member,  became  a  partner 
Cix>TH  Com-    .  ,  , 

PANT  (L.)     in  the  American  firm,  and  continued  in  that  position  during 

judgtnenL     P*^  of  the  years  1854  and  1855. 

In  the  latter  year  Messrs.  Crockett  dissolved  the  existing 
partnership,  and,  in  conjunction  with  some  other  persons, 
formed  a  company  which  was  duly  incorporated  in  the 
month  of  October,  1855,  according  to  the  American  law, 
by  the  name  of  The  Crockett  International  leather  Cloth 
Company.  Shortly  after  this  Mr.  C.  P.  Crockett  came  to 
England  armed  with  a  power  of  attorney  fix)m  the  American 
Company,  with  the  view  of  selling  the  English  works  and 
business  to  a  new  Company  intended  to  be  established.  The 
Plaintiffs'  Company  was  accordingly  formed  for  the  pur- 
pose, and  was  duly  registered  on  the  22nd  of  May,  1857. 
On  the  day  before  the  registration  an  agreement  was  exe- 
cuted between  the  members  of  the  then  West  Bam  firm, 
Messrs.  Bacon^  Dodge  and  Giandonatiy  and  Mr.  Loreont 
(who  is  now  the  Plaintiffs'  manager,)  and  Mr.  C.  P.  Crocketty 
of  the  one  part,  and  Mr.  Murray/  (now  the  Plaintiffs'  solici- 
tor,) of  the  other  part. 

Before  this  time  certain  English  patents  had  been  taken 
out  by  Dodge  on  behalf  of  the  International  Company^  in- 
cluding among  others  a  patent  of  the  14th  January,  1856, 
for  improvements  in  the  manufacture  by  applying  a  process 
which  they  termed  tanning  to  the  cloth  before  applying  the 
enamel. 

By  the  agreement  I  have  mentioned,  the  parties  of  the 
first  part  agreed  with  Murray  that,  in  consideration  of 
£20,000,  these  patents,  including  the  tanning  patent,  and 
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Leather 

Cloth  Ck>K- 

PANT  (L.) 

JuigmmL 


all  the  ground  works  at  West  Ham^  with  the  business  there         1863. 
carried  on,  should  be  assigned  to  the  new  Company,  and  The  Lbatbbb 
that  the  parties  of  the  first  part  should  not  carry  on,  or  company  (L). 
directly  or  indirectly  allow  to  be  carried  on,  in  Europe  the  the  American 
manufacture  of  leather  cloth ;  and  further,  that  they  would 
not  communicate  the  secret  of  the  process  to  any  person  so 
as  in  anyway  to  interfere  with  the  exclusive  enjoyment  by 
the  Plaintiffs  of  the  benefits  thereby  assigned. 

After  the  formation  of  the  Plaintiffs'  Company  this  was 
followed  by  a  formal  deed,  dated  the  8th  of  July,  1857. 
Dodge  (probably  as  the  grantee  of  the  patents)  was  the  only 
member  of  the  West  Ham  firm  who  was  made  a  party  to  this 
deed,  the  other  parties  being  the  International  Company  of 
the  second  part,  and  the  Plaintiffs'  Company  of  the  third 
part.  By  this  instrument,  the  whole  of  the  property  men- 
tioned in  the  agreement  was  assigned  to  the  Plaintiffs' 
Company,  together  with  the  goodwill  of  the  West  Ham 
business,  and  the  right  to  use  the  trade  marks  theretofore 
employed. 

From  that  time  the  Plaintiffs'  Company  have  made  use 
of  the  trade  marks  which  the  International  Company  had 
previously  used,  and  seem  to  have  been  the  only  persons 
who  used  those  trade  marks,  or  any  others  at  all  like  them, 
imtil  March,  1861,  when  the  Defendants  commenced  the 
use  of  the  marks  which  it  is  the  object  of  this  suit  to 
restrain. 

The  history  of  the  Defendants'  Company  is  this : — ^They 
purchased  a  business  for  the  manufacture  and  sale  of  leather 
cloth,  which  had  been  established  in  1858  by  Dodge  and 
Giandonati  in  the  Old  Kent  Road^  and  had  been  conducted 
by  them  up  to  this  time  without  any  reference  to  Messrs. 
Crockett^  or  any  imitation  of  their  trade  marks.  Having 
acquired  this  business,  the  Defendants  proceeded  to  use  the 
trade  marks  complained  of. 
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^_^-L.         I  have  therefore  to  compare  these  trade  marks,  and  I 
Thb  Leather   i^q^q  jjgQ  to  consider,  whether,  having  regard  to  the  recent 
PAKY  (L.)      cases  at  the  Rolls,  which  were  pressed  upon  me  in  argu- 
TueAmbbican  ment  (a),  I  can  hold  that  the  Plaintiffs  have  any  right  in 
Cloth  Cmi-    ^^^  ^^^  trade  marks — whether,  when  parted  with  by  those 
PAMY  (L.)      ^iiQ  originally  employed  them,  they  did  not  become  open 
Jttdffm§nL      to  all  the  world — ^whether,  in  fact,  they  had  not  ceased  to 
denote  the  particular  manufacture  and  business  now  car- 
ried on  by  the  PlaintifiV  Company — and  lastly,  whether 
the  Plaintiffs'  right  to  relief  is  not  barred  by  the  circum- 
stance that  the  trade  mark  referring  to  the  tanning  patent 
was  affixed  by  them  to  a  class  of  goods  which  had  never 
been  patented  at  all. 

It  is  entirely  beyond  dispute  that  the  business  and  manu- 
fiictnre  to  which  the  Plaintiffs  have  succeeded  was  carried 
on  in  the  manner  I  have  described — first,  by  J".  R.  ^  C.  P. 
Crockett  with  the  West  Ham  firm  as  their  English  agents, 
then  by  Messrs.  Crockett  in  partnership  with  the  West  Ham 
firm,  then  by  the  International  Companyy  and  lastly,  so  far 
as  the  English  business  is  concerned,  by  the  Plaintiffs'  Com- 
pany. The  Plaintiffs'  trade  mark  shews  on  the  face  of  it 
that  it  was  used  only  since  the  formation  of  the  Interna-- 
iioncU  Company.  It  bears  the  words — "  Crockett  Interna- 
tional Leather  Cloth  Company ^  Newark^  New  Jersey j  United 
States^  and  West  Ham^  Essexy  England^^  and  in  the  centre, 
^*  J.  R.  8f  C.  P.  Crocketty  Manufacturers ;"  all  which  was 
perfectly  true  at  the  time  when  the  mark  was  devised. 
Then  comes  the  reference  to  the  tanned  leather  cloth 
patent,  in  which  I  notice  that  the  date  is  stated  as  Jan. 
24th,  instead  of  Jan.  14th.  This  mistake,  however,  is  in 
no  way  material,  because  the  description  is  sufficient  to 
guide  any  one  who  searched  the  patent  office  to  the  patent 
of  the  14th  of  January,  1856. 

(a)  IlaU  V.  Barrows,  and  Bury  v.  Bedford,  ubi  sup. 
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The  mark  in  this  form  was  used  before  the  transfer  of  ^j;^. 

the  business  to  the  Plaintiffs,  and  the  deed  grants  to  them  The  Leatheb 

Cloth 
the  right  to  use  this  trade  mark,  a  form  of  grant  which  is  Company  (L.) 

more  accurate  than  one  which  should  purport  to  assign  the  thk  American 

trade  mark  as  though  it  were  property.  ClothCo* 


The  first  objection  taken  to  the  Plaintiffs'  right  is  wholly 
irrespective  of  the  merits  or  demerits  of  the  Defendants. 
The  point  was  more  pressed  on  this  occasion  than  when 
the  case  was  previously  before  me,  probably  in  consequence 
of  the  decision  of  the  Master  of  the  Kolls,  which  was 
supposed  to  be  in  point.  It  was  argued  that  it  was  not 
possible  to  transfer  the  right  to  use  a  trade  mark  in  the 
manner  which  has  been  here  attempted ;  and  for  this  reason, 
that  the  trade  mark  represents  on  the  face  of  it  that  the 
goods  on  which  it  is  impressed  are  goods  manufactured 
by  J,  R,  8f  C,  P.  Crockett  and  the  International  Company j 
and  that  the  manufacture  is  at  Newark^  in  the  United 
States^  whereas,  in  fact,  the  manufacture  is  no  longer 
carried  on  by  the  persons  or  at  the  place  so  indicated : 
and  it  was  urged  that  these  misrepresentations  render  it 
impossible  for  the  Court  to  give  any  assistance  to  the  Plain- 
tiffs for  the  protection  of  a  trade  mark  by  which  they  are 
thus  deceiving  the  public. 

The  precise  legal  character  of  a  trade  mark  is  so  clearly 
defined  by  Lord  Langdal^a  judgment  in  Perry  v.  Trtte- 
fit  (a),  that  1  prefer  to  use  his  words  rather  than  my  own  : — 
"  It  does  not  seem  to  me  that  a  man  can  acquire  property 
merely  in  a  name  or  mark ;  but  whether  he  has  or  not  a 
property  in  the  name  or  the  mark  I  have  no  doubt  that 
another  person  has  not  a  right  to  use  that  name  or  mark 
for  the  purposes  of  deception,  and  in  order  to  attract,  to 
himself  that  course  of  trade  or  that  custom,  which,  without 

(a)  6  Beav.  66. 


PAKT  (L.). 

Judgment, 
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1868.  that  improper  act,  would  have  flowed  to  the  person  who 
The  Leather  first  used  or  was  alone  in  the  habit  of  using  the  particular 
Coi^^"(L.)  name  or  mark"  (a). 

V. 

^"lea^r^       Now  every  word  of  these  observations  applies  accurately 
Cloth  Com-    to  the  circumstances  of  this  case.     Then  I  find  the  Plaintiffs 

in  Undisputed  enjoyment  of  the  use  of  this  trade  mark,  and  I 

*"^^"'*'^  find  that  they  were  the  only  persons  in  England  who  had  any 
right  to  use  this  name  in  connection  with  this  article  of 
commerce,  and  I  find  the  Defendants  using  this  same 
name,  and  I  cannot  doubt  that  they  are  using  it  "  in  order," 
in  Lord  LangdaUs  words,  "  to  attract  to  themselves  that 
custom,  which,  without  that  improper  act,  would  have  flowed 
to"  the  Plaintiffs. 

In  the  same  judgment  Lord  Langdale  instances  one  of 
the  class  of  cases  in  which  a  Plaintiff*  is  deprived  of  the 
assistance  of  the  Court  by  making  fraudulent  representa- 
tions a  part  of  his  trade  mark.  His  Lordship,  afler  stating 
the  circumstances  in  that  case  as  they  appear  in  the 
rejwrt  (6),  says  this : — •"  I  do  not  think  it  is  a  favourable 
case  for  the  intervention  of  this  Court,  to  say  the  least  of 
it,  Vhen  a  party,  having  bought  a  secret  invented  by  a 
Mr.  Leatliarty  represents  to  his  customers  and  the  world 
that  his  *  admirable  composition  is  made  from  an  original 
receipt  of  the  learned  Von  Blumenhachy  and  was  recently 
presented  to  the  proprietor  by  a  near  relation  of  that  illus- 
trious physiologist.* "  Then  he  goes  on : — "  The  Plaintiff* 
also  states  a  circumstance,  not  in  the  least  supported  by 
evidence,  that  the  composition  is  formed  of  vegetable 
balsamic  productions  from  Mexico.  There  are  other 
things  which  I  do  not  think  it  necessary  to  observe 
upon,  which  make  me  think  this  not  a  favourable  case  for  a 
person  to  come  in  the  first  instance  and  claim  the  assistance 

(a)  Page  73.  (6)  Page  72. 
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of  a  Court  of  Eqnity  in  aid  of  a  legal  right^  which  however      .Jjf^',. 
I  do  not  deny  he  may  have."  The  Lxathkb 

1  should  obseiVe  that  both  in  this  case  and  in  Bidding  v.  Cobipaht  (L.) 
Jlow  (a)  the  Court  did  not  absolutely  refuse  to  assist  the  ThbAmkmcah 
Plaintiff,  though  it  did  decline  to  do  so  until  he  had  esta-    c^oth  Com- 
blished  his  right  at  law.  pantm(L.). 

All  these  cases  of  trade  mark  therefore  turn  not  upon  •^«*w«^ 
a  question  of  property,  but  upon  this — whether  the  act 
of  the  Defendant  is  such  as  to  hold  out  his  goods  as  the 
goods  of  the  Plaintiff.  It  is  observed,  indeed,  by  Lord 
Langdale  (b)  that  these  questions  do  not  turn  wholly  upon 
fraud,  because  this  Court  does  not  require  the  scienter  to 
be  proved,  as  it  must  be  in  an  action  for  deceit  (refer- 
ring to  Millington  v.  Fox  (c),  and  that  class  of  cases),  but, 
on  the  contrary,  will  grant  an  injunction  where  no  evil 
intent  can  be  attributed  to  the  Defendant.  Even  in  such 
a  case,  however,  the  ground  of  the  interference  is  still 
fraud. 

There  is  this  difference  to  be  borne  in  mind  between  pro- 
ceedings at  law  and  in  equity.  A  Court  of  law  may  well 
think  a  Defendant  not  liable  to  an  action  for  an  act  done 
absente  animo  malo,  and  quite  consistently  vrith  this  a  Court 
of  Equity  may  hold  that  if  he  continue  to  do  the  act  he 
will  commit  a  fraud. 

In  reality  therefore  the  jurisdiction  does  rest  on  the 
equity  of  preventing  one  person  from  committing  a  fi*aud 
on  the  rights  of  another. 

The  Master  of  the  Rolls  also  suggests  a  case  where  the 
right  to  a  trade  mark  does  approach,  though  it  does  not 
quite  attain  to,  the  character  of  property ;  that  is,  where  the 
designation  of  a  manufacture  is  a  sign  of  locality,  as  for 
example  the  name  of  a  vineyard.       In   such  a  case   I 

(a)  8  Sim.  477.  (6)  6  Beav.  73.  (c)  S  My.  k  Cr.  888. 

VOL.  T.  U 
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.   ^'  .      apprehend  that  the  right  to  use   a  mark  indicating  the 

The  Lbathkb  growth  of  a  particular  locality  might  possibly  be  held  to 

Ck>]cpAMT  (L.)  pass  by  a  sale  of  the  estate.     That  is  the  case  in  which 

ThkAmbrican  the  right  to  a  trade  mark  comes  nearest  to  the  idea  of 

<^^^u.    property. 


FAMT  (L.). 

JudgmenL 


In  such  a  case,  it  may  well  be  asked,  how  can  a  trade 
mark  of  the  nature  of  a  local  designation  be  parted  with  ? 
Could  a  person  by  purchasing  a  particular  estate  entitle 
himself-  to  use  the  name  of  one  vineyard  to  pass  off  the 
inferior  produce  of  other  vineyards  also  belonging  to  him  ? 
The  Court  will  not  allow  any  right  of  this  description  to  be 
used  in  a  wrongful  manner  so  as  to  deceive  the  pubUc. 
But  a  hypothetical  case  like  this  is  very  different  firom  that 
before  me.  The  question  comes  to  this,  whether  a  trade 
mark,  which  has  been  employed  by  a  manufacturer  for  years 
to  denote  a  particular  article,  and  has  become  associated 
with  that  article,  is  no  longer  to  be  used  or  no  longer  to  be 
protected  when  once  the  original  manufacturer  has  retired 
from  the  business.  I  have  frequently  had  occasion  to 
consider  this  point ;  and  it  appears  to  me  that  I  cannot  so 
hold  unless  I  am  prepared  to  say  that  it  is  incompetent  for 
a  person  retiring  from  business,  after  having  acquired  a 
reputation  in  trade,  to  allow  his  name  to  be  used  in  the  firm 
by  which  the  business  is  continued.  To  say  this,  would  be 
to  condemn  the  constant  practice  of  centuries. 

Can  it  be  suggested  that  the  banking  house  of  Messrs. 
Childa  are  committing  a  fraud  on  the  public  because  there 
is  no  longer  a  partner  of  that  name  in  the  firm  ?  Even  in 
the  case  of  solicitors,  where  so  much  turns  upon  personal 
capacity,  nothing  is  more  common  than  to  retain  in  the  firm 
the  name  of  a  deceased  partner ;  and  it  would  be  a  surprise 
to  many  respectable  firms  to  be  told  that  they  were  on  this 
account  disabled  from  recovering  their  costs. 


CASES  IN  CHANCERY. 


I  need  scarcely  add  that  the  prohibition  in  the  Solicitors' 
Act  (a)  is  not  pointed  against  such  cases,  but  against  the  prac- 
tice of  a  person  who  is  not  on  the  rolls  carrying  on  business 
in  the  name  of  another  who  is  so.  It  is  clearly  impossible 
to  carry  out  a  principle  such  as  has  been  suggested. 

Where  on  the  sale  of  a  trade  the  place  of  business 
continues  the  same,  and  the  secret,  if  any,  (and  a  secret  is 
part  of  the  property  in  this  case,)  is  handed  over,  it  would 
be  impossible  to  say  that  the  purchaser  is  not  entitled  to 
describe  his  articles  by  the  name  by  which  they  have  al- 
ways been  known. 

What  has  been  done  in  this  case  is  nothing  more, 
in  substance,  than  writing  over  a  shop-door  the  name 
of  a  person  who  has  ceased  to  have  any  connection 
with  the  business ;  and  certainly  in  such  a  case  I  should 
not  hesitate  to  restrain  other  persons  from  copying  that 
name.  The  shop  may  be  well  known,  and  it  may  be 
suggested  that  the  public  rely  on  the  individual  person 
whose  name  is  over  the  door  ;  but  if  this  principle  is  to  be 
acted  upon,  I  must  hold  that  whenever  a  partner  retires  it 
is  essential  that  that  fact  should  be  notified  to  the  public,  or 
on  default  that  any  one  in  the  world  may  appropriate  the 
style  of  the  firm. 

Certainly,  the  Master  of  the  Rolls  in  the  cases  cited  to 
support  this  view  does  not  go  to  any  such  length ;  and  1  am 
by  no  means  prepared,  in  the  absence  of  binding  authority, 
to  do  so. 

I  hold  therefore  that  the  Plaintifis,  having  purchased  the 
business,  are  perfectly  entitled  to  use  the  trade  mark  for- 
merly used  by  their  vendors.  It  is  singular,  too,  that  in 
point  of  fact  this  trade  mark  does  indicate  the  successive 
transitions  in  the  business. 


1868. 

The  Leather 

Cloth 
compant  (l.) 

V, 

TheAmrrigan 

Lbathkb 
Cloth  Com- 
pany (L.). 

Judgment, 


(a)  6  &  7  Vict.  c.  73,  8.  \ 
u2 
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1868. 

Thv  Lbatheb 

Cloth 
coicpamt  (l.) 

V, 

ThbAxkbican 

Lbathbr 
CiiOTU  Com- 
pany (L.). 

JudgmenL 


I  come  now  to  another  objection,  or  rather  to  the  same 
objection  in  another  shape.  It  is  said  that  no  one  can  come 
into  this  Court  to  assert  a  title  to  a  trade  mark  (even 
against  a  wrong  doer)  when  some  one  else  has  a  right  to  use 
it  also.  I  held  otherwise  in  the  case  of  Dent  v.  Turpin  (a). 
Every  case,  indeed,  must  rest  on  its  own  circumstances ; 
but  the  general  principle  is,  that  one  person  shall  not  be 
allowed  to  proclaim  his  goods  as  the  goods  of  another,  and 
if  it  appear  that  the  mark  used  does  not  indicate  the 
Plaintiff  more  than  a  multitude  of  other  persons  (as  in  the 
case  where  "  Prize  Medal "  was  the  symbol  (6), )  there  a  De- 
fendant who  uses  it  does  not  bring  himself  within  the 
prohibition.  At  the  same  time  I  was  strongly  of  opinion 
in  Denfs  case^  that  although  the  firm  was  subdivided 
and  both  houses  used  the  old  name  on  account  of  its 
celebrity,  either  of  them  could  maintain  a  suit  alone  to 
restrain  third  persons  fi:om  appropriating  the  name ;  and  I 
overruled  the  demurrers  on  that  ground.  Ultimately,  how- 
ever, the  parties  combined,  and  I  granted  an  injunction  at 
the  instance  of  both,  considering  that  it  was  a  valuable  pri- 
vilege to  both  of  them  to  have  the  benefit  of  the  reputation 
which  the  old  name  had  acquired. 

This  is  not  nearly  so  strong  a  case.  The  difficulty 
suggested  is  not  that  any  other  firm  in  England  has  used 
this  mark  from  1857  to  18G1,  but  that  Giandonati  was  a 
partner  in  the  old  firm  (as  I  consider  that  he  was  in 
AmericcC)  and  might  have  used  the  name  of  Crockett.  The 
answer  is,  that  he  did  not  use  it,  but  on  the  contrary 
allowed  the  Plaintiffs  for  four  years  to  have  the  exclusive 
use  in  England  of  a  mark  bearing  the  name  of  Crockett. 
After  this  it  is  clear  that  the  name  would  never  lead  any 
one  to  think  of  Giandonati.  Goods  bearing  that  mark 
could  only  mean  goods  of  the  Plaintiffs. 


(a)  2  J.  &  H.  189. 


(6)  Batty  v.  HUl,  ante,  p.  264. 
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Then  again,  it  is  said,  that  the  use  of  the  Defendants' 
trade  mark  is  not  an  interference  with  the  Plaintiffs'  right. 
The  American  Company  covenanted  that  they  would  not  use 
the  old  trade  mark  in  Europe  (a  stipulation  which,  whether 
too  large  to  be  sustained  or  not,  has  in  effect  been  faith- 
fully observed).  At  the  same  time,  they  reserved  to  them- 
selves the  right  to  use  the  old  name  in  their  American  busi- 
ness, and  accordingly  have  continued  to  put  Crockett^  Co. on 
their  goods.  The  only  fact  which  the  Defendants  have  to  rely 
on  is  that  a  foreign  firm,  having  the  right  to  use  in  their 
own  coimtry  the  name  which  the  Plaintiffs  alone  have  used 
in  England^  have  exported  goods  bearing  this  mark  to  any 
customers  in  England  who  wished  to  deal  with  them.  The 
Am,erican  firm  has  had  no  depot  in  England^  and  the 
Plaintiffs  admit  that  they  have  no  reason  for  complaint 
on  this  ground.  No  importer,  therefore,  could  be  deceived 
as  to  the  origin  of  the  goods ;  and  the  only  possible  uncer- 
tainty which  could  arise  would  be  in  the  case  of  retail 
traders.  There  being  only  these  two  firms  in  the  world 
who  are  entitled  to  the  trade  mark,  and  these  firms  carry- 
ing on  business  the  one  in  America  and  the  other  in 
England^  the  difficulty  is  much  less  than  it  was  in  Dent  v. 
Turpin ;  and  I  cannot  hold  that  the  Plaintiffs  are  on  this 
account  disentitled  to  the  assistance  of  the  Court. 


1863. 

Thb  Lbathks 

Cixyni 
GOMPAMT  <L.) 

o. 
ThbAmbrioam 

LSATHXB 

Cix)TH  Com- 

PANT  (L.) 


So  far  as  the  title  of  the  Defendants'  Company  is  con- 
cerned, I  allow  that  as  manufacturers  of  leather  cloth  they 
could  scarcely  avoid  some  resemblance  to  the  name  of  the 
Plaintif&'  Company,  and  that  they  have,  perhaps,  done  all 
they  could  to  distinguish  the  Companies  by  adopting  the 
prefix  "^mmcan."  But  it  was  not  at  all  necessary  to 
select  an  eagle  as  a  symbol ;  and  the  fact  of  their  having 
done  so  with  some  variation  in  the  attitude  of  the  bird  is  a 
little  suspicious.  The  same  may  be  said  of  the  use  of  the 
word  "  superior,'*  in  the  same  way  in  which  the  Plaintift 
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1868.         use  the  word  "  excelsior."     These  matters  would  probably 

The  Leather  not  be  enough  to  warrant  the  interference  of  this  Court ; 

CoMPANY^(L.)  ^^^  having  gone  so  very  near  to  the  prohibited  line,  it  was 

.^   .  ^'  the  duty  of  the  Defendants  to  be  especially  careful  not  to 

ThbAmerican  "^  ,  ,     .  r  J 

Leather       overstep  it  by  appropriating  the  name  of  Crocketty  which 

PART  (L.)      was  evidently  the  most  valuable  part  of  the  PlaintiflFs'  trade 

JudmmL      ^^^*     It  is  true  that  they  have  the  words  "late  with 

Crockett  Sf  Co,j^  but  the  arrangement  and  type  are  such  as 

to  make  the  important  words  strike  the  eye  in  much  the 

same  way  as  they  do  in  the  Plaintiflfe'  mark. 

It  is  not  necessary  to  go  beyond  the  Defendants'  evidence 
for  proof  that  the  name  is  the  most  valuable  part  of  the 
mark.  They  say  that  leather  cloth  is  generally  known  as 
Crocketfs ;  and  they  insist  that  they  have  a  right  to  pro- 
claim the  fact  that  their  manager  was  formerly  with  J,  R. 
4r  C.  P.  Crockett  ^  Co.  If  the  fact  were  so,  no  doubt  they 
would  be  entitled  to  make  it  known  to  their  customers,  but 
not  to  do  so  by  an  imitation  of  the  original  trade  mark. 
But  I  do  not  think  that  what  they  have  done  was  done 
bon&  fide  for  this  purpose.  They  bought  an  old  business, 
which  was  not  thriving.  Then  they  engage  two  persons 
who  had  been  employed  at  West  Ilaniy  one  of  whom  was 
never  under  Mr.  Crockett^  but  only  in  the  service  of  the 
International  Company;  the  other  was  in  a  sense  em- 
ployed by  CrockettSy  but  it  was  Dodge  who  paid  his  wages ; 
and  it  is  rather  a  stretch  of  language  to  describe  him  as  in 
Crocketti  service ;  and  it  is  singular  that  one  of  these  gen- 
tlemen says  that  he  does  not  know  at  which  of  them  the 
statement  on  the  Defendants'  trade  mark  was  supposed  to 
point.  That  is  enough  to  show  the  character  of  the  pro- 
ceeding. I  take  it  to  be  clear,  therefore,  that  the  Defend- 
ants have  invaded  the  Plaintiffs'  rights. 

There  remains  one  point,  which  has  given   me  much 
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anxiety  upon  the  evidence  which  is  now  before  me.  No 
one  can  feel  more  strongly  than  I  do  the  necessity  of  insist- 
ing on  perfect  good  faith  on  the  part  of  a  Plaintiff  coming 
for  relief.  In  the  case  about  the  Kitcheners  (a),  I  considered 
myself  bound  to  refuse  an  injunction  to  a  Plaintiff  who 
had  put  the  word  patent  on  his  trade  mark^  when  in  fact 
no  patent  had  ever  been  obtained.  This  was  followed  by 
Edelsten  v.  Vick  (6),  where  a  person  who  held  a  patent 
had  stamped  the  w^ord  upon  his  goods^  and  had  continued 
the  use  of  the  same  mark  after  the  patent  had  expired ;  and 
under  these  circumstances  it  appeared  to  me  that  1  could 
not  treat  it  as  a  fraud  on  the  public  disentitling  him  to 
relief.  The  word  had  been  put  on  the  mark  bon&  fide,  and 
the  consequence  of  an  alteration  after  the  mark  had  become 
established  might  have  been  very  injurious.  Moreover, 
every  one  must  be  taken  to  be  aware  of  the  possibility  of  a 
patent  having  expired. 

Here  the  Plaintiffs,  adopting  the  practice  of  their  prede- 
cessors the  International  Company^  stamp  on  their  goods 
the  words  "  Tanned  Leather  Cloth,  patented  January  24, 
1856."  The  process  referred  to  may,  it  seems,  be  one  of 
dyeing  or  tanning  either  one  side  or  the  other  or  both  of 
the  cloth.  Perhaps  it  would  have  been  better  to  use  those 
words  only  on  the  "  tanned"  cloth ;  but  it  appeared  to  me 
on  a  former  occasion  quite  impossible  for  any  one  to  be 
misled  into  buying  the  untanned  for  the  tanned  article.  It 
was  suggested  (though  only  at  the  bar)  that  a  purchaser 
might  suppose  the  cloth  to  be  tanned  on  the  side  covered  by 
the  enamel.  But  the  object  of  the  process  being  to  give  the 
appearance  of  leather,  this  suggestion  seems  idle.  If 
"  Patent  Gilt  Leather  Cloth"  were  written  on  every  piece, 
no  one  would  buy  ordinary  cloth  in  the  belief  that  it  was 
gilt,  and  what  is  called  tanning  is  exactly  an  analogous 


1863. 
The  Leather 

ClX)TH 

Company  (L.) 

V, 

TheAmerigait 

Leather 

Cloth  Cok- 

PAHT  (L.) 

JvdgmenL 


(a)  Flavel  v.  Harrison,  ubi  sup. 


(h)  Ubi  sup. 
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1868.  process  of  colouring.     I  considered,  therefore,  when  this 

Thb  Lsathkb  case  was  before  me  on  a  former  occasion  (a),  that  every 

CoiffAMT^CL.)  ^^®  must  refer  the  words  to  the  tanned  cloth  only,  which  is 

-^ .  ^'^  a  patented  article,  and  that  there  was  no  deception  prac- 

Lbather      tised  on  the  pubUc. 
Cloth  CJom- 
PAHT  (L.)  The  case  is  somewhat  altered  on  the  present  occasion  by 

Judgment  the  evidence  which  has  been  given  for  the  purpose  of  shew- 
ing that  people  have  been  misled  in  the  way  which  1  had 
supposed  impossible.  One  witness  indeed  carries  the  case 
so  high  as  to  say  that  Dodge  originally  took  out  the  tanning 
patent  solely  as  an  excuse  for  putting  the  word  patent  on 
the  goods,  and  that  the  patent  itself  was  known  to  be  worth- 
less. But  statements  as  to  the  supposed  intention  of  a  third 
person  are  clearly  inadmissible.  And  that  the  patent  has  a 
substantial  value  is  proved  by  the  fact  which  is  in  evidence, 
that  the  London  and  Brighton  Railway  Company  insist  on 
having  the  tanned  cloth,  although  a  slightly  higher  price  is 
charged  for  it.  It  is  true,  that  (in  consequence  it  may  well  be 
of  the  difference  in  price)  nine-tenths  of  the  business  is  in 
untanned  doth ;  but  this  is  no  evidence  that  the  patent  is 
worthless,  still  less  that  it  was  such  a  device  as  has  been 
suggested.  Now,  what  I  find  on  the  mark  is  not  "  patent" 
simply,  but  "tanned  patented,"  and  I  cannot  think  that  this 
can  fairly  be  said  to  be  calculated  to  mislead  any  one.  No 
doubt  people  will  give  an  additional  price  for  patented 
articles ;  but  still  the  public  must  be  supposed  to  exercise 
ordinary  judgment,  and  cannot  complain  of  being  misled 
when  there  is  nothing  that  need  mislead  them. 

I  am  of  opinion,  therefore,  that  although  it  would  have 
been  far  better  for  the  Plaintiffs  not  to  have  put  the  words 
"  tanned  patented"  on  any  untanned  cloth,  still  the  state- 
ment sufficiently  explains  itself,  and  is  not  a  ground  for 
refusing  relief. 

As  to  the  Defendants'  evidence  that  no  one  who  was  in 
(a)  Leather  Cloth  Company  v.  Hirschfeldy  ubi  sup. 
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the  habit  of  buying  both  the  Plaintiffs'  and  the  Defendants'  ^^8. 

manufacture  was  ever  deceived  by  the  resemblance  of  the  Thk  Lbathkr 

trade  marks^  it  amounts  to  nothing ;  and  I  have,  on  the  other  company  (L.) 

side,  the  distinct  evidence  of  one  witness  that  he  asked  for  _     .  *'• 

CrocketCs  Leather  Cloth,  and  was  offered  the  Defendants'  Leathee 

article.     It  is  true,  it  was  not  represented  to  be  the  Plain-  pAirr  (L.) 

tiffs'  cloth ;  but  this  transaction  alone  is  enough  to  show  that  judgmmu. 
the  use  of  the  Defendants'  trade  mark  did  lead  to  decep- 
tion.    Under  these  circumstances,  I  think  the  Plaintiffs 
are  entitled  to  a  decree  for  an  injunction  with  costs. 


THE  LEATHER  CLOTH  COMPANY  (Limited)  v.      JfdsfUth. 
HIRSCHFELD.  ^^^^ 

1  HE  facts  of  this  case  were  precisely  similar  to  those  of  The    ^^o^^l^ 

Leather  Cloth  Company  v.  The  American  Leather   Cloth       fsndant. 
^  ^      "^  Where  a  decree 

tompany  (a).  has  been  made 

directing  the 

In  the  cx)urse  of  the  year  1859  Dodge  and  Giandonati  had  ^^•"nt'^oV 

set  up  in  business  as  manufacturei's  of  leather  cloth  at  Old  soods  sold  by 

^  .  him  with  a 

Kent  Roady  and  they  then  sold  cloth  stamped  in  a  manner  particniar 

which  the  Plaintiffs   considered  an  infringement  of  their  he^^compd-"* 

rights,  and  they  accordingly  filed  a  bill  to  restrain  such  l»Wetodi«cloee 

infringement.  *ll  persons  to 

whom  he  has 

Dodge  and  Giandonati  submitted  to  an  injunction  in  that  goods ;  and  if 

suit,  which  was  not  further  proceeded  with,  and  they  soon  J^^  ^^  ^J^ 

afterwards  became  bankrupts.  formation  pre- 

ciseiy'i  ne 
may  then  (but 
Giandonati  then  entered  into  partnership  with  the  De-  not  otherwise) 

fendant  Hirschfeld  Peraire  under  the  style  of  "  The  Anglo-  disciSe  the 

American  Leather  Cloth  Company  j^  and  they  stamped  their  "^^^g^^*^ 

leather  cloth  with  a  mark  very  similar  to  the  trade  mark  whom  he  has 

of  the  Plaintiffs  (6).  which  he  wiU 

not  swear  positively  were  unstamped. 


(a)  Ante,  p.  271.  (6)  Seepage  272. 
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1868.  The  present  suit  was  filed  to  restrain  this  practice ;  and 

ThbLbatheb  by  the  decree  made  therein  on  the  11th  March,  1863  (a), 

Ck>]cPANr  (L.)  the  Defendants  were  restrained  from  using  the  said  trade 

HIR8CHFELD.  ^^^j  *^^  ^^  iuquiry  was  directed  as  to  damages. 


SuUemenL 


In  the  prosecution  of  this  inquiry  Peraire  filed  an 
affidavit,  in  which  he  deposed  that  these  marks  were  only 
impressed  on  the  best  quahty  of  cloth,  and  that  from  his 
knowledge  and  recollection  of  such  goods  such  marks  were 
not  impressed  on  more  than  600  or  800  pieces,  but  no 
account  of  such  pieces  was  kept. 

Criandonatiy  in  his  affidavit,  stated  that  he  supposed  about 
1,000  pieces  had  been  ^tamped ;  and  a  third  witness  said  he 
thought  firom  500  to  700  pieces. 

Under  these  circumstances  Peraire  was  cross-examined 
before  the  examiner.  In  the  course  of  his  cross-examina- 
tion he  admitted  that  he  had  customers  in  various  places, 
and  that  he  knew  the  names  of  some  of  them ;  but  he  de- 
clined to  give  the  names. 

The  question  objected  to  and  the  previous  answer  (on 
which  it  was  founded)  were  as  follows : — 

A»  We  have  had  customers  in  Spain.  I  know  the 
names  of  some  of  them,  not  of  all. 

Q.  Give  the  names  of  those  you  do  know. 
Question  objected  to  as  irrelevant. 


ArgumerU, 


Sir  Htigh  Cairns^  Q.C.,  and  Mr.  Dickinson^  now  moved 
that  Peraire  should  be  ordered  to  attend  before  the  ex- 
aminer and  answer  the  question,  and  to  pay  the  costs  of 
the  motion. 

Mr.  W.  N.  Lawsouy  contra,  contended  that  the  question 
was  not  relevant  to  the  inquiry,  and  was  a  mere  fishing 

(a)  Reported  1  N.  R.  661. 
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question  for  the  purpose  of  getting  at  the  details    of  the 
Defendants'  business.     He  referred  to  Drake  v.  Symes  (a).    '^^cl^^JSi™' 

Company  (L.) 
Sir  Hu^h  Cairns  in  reply :—  HirJhkkld. 

Their  affidavits  are  altogether  contradictory,  and  we  have      Argtanau. 
no  means  of  getting  at  the  truth  except  by  tracing  the  cloth 
to  the  customers. 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

The  right  course  seems  to  me  to  be  to  confine  the  ques-      judgnmL 
tion  in  the  first  place  to  the  names  of  customers  to  whom 
stamped  cloth  has  been  sold. 

The  way  to  test  it  seems  to  be,  to  treat  this  as  if  it  were 
an  exception  to  an  answer.  Suppose  that  in  answer  to 
the  interrogatories  one  Defendant  had  said  he  believed 
there  were  500  pieces,  and  another  had  said  he  thought 
1,000  pieces,  both  agreeing  that  no  account  had  been  kept, 
then  you  might  fairly  amend  your  Bill,  and,  declining  to 
trust  to  so  faulty  a  memory,  you  might  ask  him  by  the 
further  interrogatories  to  whom  he  had  sold  any  of  the 
stamped  cloth ;  and  if  he  gave  you  all  the  names  of  those 
persons,  and  would  undertake  to  swear  that  there  were  no 
others,  I  do  not  think  that  you  would  have  any  right  to 
ask  about  customers  who  had  only  had  unstamped  cloth ; 
but  if  he  professed  himself  unable  to  distinguish  between 
the  purchasers  of  stamped  and  those  of  unstamped  cloth, 
in  that  case,  but  only  in  that  case,  I  think  you  would  be 
entitled  to  ask  for  the  names  of  all  his  customers,  to  enable 
you  to  investigate  that  matter  for  yourselves. 

With  this  intimation  of  my  opinion  the  case  had  better 
be  remitted  to  the  Examiner.  Costs  to  be  costs  in  the 
cause. 

(a)  Joh.  647. 
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1868. 

J^*^.^   ATTORNEY-GENERAL  at  the  bei^«ok  ofTHE 
i^J^T^S**-  TRUSTEES   OF  THE   RIVER  LEE  v.  THE 

S^^  METROPOLITAN  BOARD  OF  WORKS. 

Nuisa$tc9.        fjy 

The  right  of  iHIS  was  a  motion  for  an  injunction  to  restrain  the 
gWeTtotihe  Defendants  "fix)m  causing  or  permitting  any  sewage  to 
urTt  ^thTict  P^^  ^^  ^^^  down  tlurough  or  from  the  sewers  known  as  the 
21  &  22  Vict    High  Level  Sewer  and  Middle  Level  Sewer,  or  either  of 

C  104,8.  81,        ^.  .    ^     ,.      J..  T 

does  not  saper-  tnem,  into  tne  Kiver  l^ee. 
sede  the  right 

wMu^ieTed        ^®  Trustees  of  the  River  Lee  are  a  corporate  body  hav- 

by  thenaiBAQce  ing  the  control  of  the  navigation  of  the  said  river  from  the 

tosainjuno-  °  .       ° 

tion.  town  of  Hertford  to  its  outfall  into  the  TTiameSy  under 

piitinction  powers  Vested  in  them  by  the  following  Acts  of  Parliament, 
meri^^era  13  Eliz.  c.  18 ;  12  Geo.  2,  c.  32 ;  7  Geo.  3,  c.  51  ; 
necessarily  in-  13  &  14  Vict.  c.  cix. ;  and  in  pursuance  of  such  powers 
missUmofnS^  ^^^7  ^*^®  Constructed  the  works  known  as  "  2he  Limehouse 
sanoes,  and  Cut^  and  ^^  Limehouse  Bostfi  ;^^  and  it  was  stated  by  the 
may  possibly  information  that  there  was  a  considerable  and  increasing 
withonTgiTing  traffic  in  the  river,  now  exceeding  350,000  tons  per  annum. 
The  Defendants,  acting  imder  the  provisions  of  the  Acts  18 
&  19  Vict.  c.  120  (a),  and  21  &  22  Vict.  c.  104  (6),  have 
laid  out  and  in  part  constructed  the  two  "  intercepting 
sewers"  known  as  the  High  Level  Sewer  and  the  Middle 
Level  Sewer. 

The  length  of  the  High  Level  Sewer  is  about  eight  miles, 
and  it  commences  in  the  parish  of  Hampstead  and  termi- 
nates at  "  the  Sluice  House,"  about  450  yards  from  the 
right  bank  of  the  River  Lee  at  Old  Ford  Locks. 

The  length  of  the  Middle  Level  Sewer,  when  completed, 
will  be  about  12^  miles,  and  it  is  to  commence  at  the 
Counter  Creek  Sewer  near  Kensall  Green^  and  to  termi- 

(a)  Sect  136.  (6)  Sects.  1,  24,  82. 


rise  to  nui- 
sances. 
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nate  at  the  said  Sluice  House.    About  three  miles  from  the 
Sluice  House  have  been  finished. 

It  is  intended  that  a  large  sewer,  to  be  called  "The 
Northern  Outfall  Sewer,"  shall  be  made  from  the  said 
Sluice  House  to  the  T/iames  at  Barking  Creek^  the  place 
fixed  by  the  Act  for  the  outfall  of  the  sewage.  This  sewer 
is  to  cross  the  River  Lee  in  two  culverts  (a). 

It  appeared  from  the  affidavits  on  the  part  of  the  Defend- 
ants that  this  Outfall  Sewer  ought  to  have  been  completed 
by  the  beginning  of  the  month  of  February,  1863 ;  but  that 
this  had  been  prevented  by  the  failure  of  the  sub-contractor 
who  was  to  have  provided  the  ironwork ;  and  there  was  con- 
siderable conflict  of  testimony  as  to  the  time  when  this 
sewer  would  be  completed,  the  relators  saying  it  would 
require  at  least  twelve  months,  the  engineer  of  the  Defend- 
ants saying  "  in  about  thirteen  weeks." 

As  the  construction  of  the  intercepting  sewers  progressed, 
some  of  the  main  sewers  crossed  by  them  were  diverted  into 
them,  and  thus  sewage,  which  would  otherwise  have  been 
carried  down  through  such  main  sewers,  was  caught  by  the 
intercepting  sewers  and  carried  down  to  the  Sluice  House, 
and  such  sewage  would,  as  soon  as  the  Outfall  Sewer  was 
completed,  be  carried  out  by  that  sewer  and  discharged  into 
the  Thames  at  Barking  Creek. 

The  principal  main  sewers  which  are  thus  intercepted  by 
the  High  Level  Sewer  had  previously,  through  the  Hackney 
Brookj  flowed  into  the  River  Lee ;  and  it  was  admitted,  that, 
so  soon  as  all  the  works  were  completed,  that  river,  so  far 
fi:om  being  in  anyway  injured  by  the  works,  would  be 
greatly  benefited,  because  the  sewage  of  all  these  old  sewers. 


1863. 

Att.-Ge«. 

atr, 

Thb  Trustees 

OF  THE 

River  Leb 

V, 

TheMetro- 

FOLnAH 

Board  of 
Works. 


(a)  Since  this  motion  was  heard 
this  sewer  has  been  so  far  com- 
pleted as  to  admit  of  a  portion  of 


the  sewage  being  carried  down 
it  to  the  reservoirs  at  Barking 
Creek, 
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Att.-Gbn. 

tUr, 

Thb  Trustees 

OF  THE 

RiVKB  Lee 

V, 

The  liETRo- 

POUTAN 

Board  of 
Works. 


and  particularly  that  of  the  Hackney  Brooky  would  be  car- 
ried off  by  the  Outfall  Sewer. 

None  of  the  sewers  intercepted  by  the  Middle  Level 
Sewer  had  ever,  previously  to  the  acts  complained  of, 
reached  the  River  Lee. 

It  appeared,  that  whilst  the  High  Level  Sewer  was  in 
progress,  two  large  underground  sewers  were  made  by  the 
Defendants  from  the  Sluice  House  into  the  River  Lee^  enter- 
ing that  river  through  the  piers  of  the  intended  bridge  which 
is  to  carry  the  said  culverts  over  the  river. 

Over  the  openings  in  the  piers  are  cut  the  letters  and 
figures  "  M.  B.  W.  Storm-water  Outlets,  1859 ;"  but  it  was 
stated,  and  not  denied,  that  these  outlets  were  not  completed 
till  1860,  and  that  the  relators  did  not  know,  till  the  month 
of  July,  1861,  that  the  inscriptions  in  question  had  been 
placed  over  the  openings. 

The  permanent  object  of  these  storm-water  outlets  ap- 
peared to  be  to  provide  means  of  escape  for  the  extra  water 
which  in  times  of  storm  or  heavy  rains  would  be  brought  into 
the  intercepting  sewers,  and  which  the  Outfall  Sewer  would 
be  insuflScient  to  carry  off;  and  they  were  accordingly  intend- 
ed to  be  so  fenced  off  from  the  sewers  that  no  water  whatever 
would  find  its  way  into  them  until  the  Outfall  Sewer  was 
full  or  nearly  so.  In  the  mean  time,  however,  and  until  the 
completion  of  the  Outfall  Sewer,  all  the  sewage  which  came 
down  the  intercepting  sewers  was  discharged  through  the 
storm-water  outlets  into  the  River  Lee, 

On  the  30th  August,  1860,  the  following  letter  was  sent 
by  the  Clerk  to  the  River  Lee  Trustees,  to  the  Clerk  of 
the  Board  of  Works  : — 

"  Hertford^  30th  August,  1860. 
"  Sir, — I  am  directed  by  the  trustees  of  the^River  Lee  to 
inform  you  that  their  attention  has  been  directed  to  the 
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sewage  works  intended  to  cross  the  navigation  at  Old  Ford        IS^. 
and  now  in  course  of  erection ;  and  having  viewed  the  spot,      Att.-Gszi. 
they  are  apprehensive  that  such  works  will  very  materially  thk  Tbubtkbs 
interfere  with  their  river,  and  cause  a  serious  nuisance,  as    ^jyeb^^Lkb 
well  as  be  dangerous  to  the  barges  passing  along  the  naviga-  v- 

tion.  They  are  supported  in  this  opinion  by  their  engineer,  litan  Boabd 
Mr.  Beardmore ;  and  I  am,  therefore,  directed  to  request,  ^'  ^^'"' 
that  before  proceeding  further  with  the  proposed  works 
adjacent  to  or  affecting  the  navigation  the  Board  will 
submit  the  working  plans  for  inspection  and  approval  by 
the  trustees.  I  am  further  directed  to  say,  that  the  trustees 
will  readily  co-operate  with  the  Metropolitan  Board  in  any 
works  that  may  be  necessary  for  the  great  public  improve- 
ment of  effectual  drainage  of  the  Metropolis,  provided  they 
can  do  so  consistently  with  their  duty  as  conservators  of 
the  River  Lee  navigation.  Waiting  your  early  reply, — 
I  am.  Sir,  your  obedient  Servant, 

"  J,  Pollard^  Esq.,  "  J.  Marchant. 

"  Clerk  of  the  Metropolitan  Board  of  Works, 
"  Greek  Street^  Soho:' 

That  letter  produced  the  following  reply  : — 

"  Metropolitan  Board  of  Works, 
"  Engineer's  Department,  1,  Greek  Street^  Soho^ 

"  5th  October,  1860. 
"  Sir, — Your  letter  dated  30th  August  last  with  refer- 
ence to  the  execution  of  the  Main  Drainage  Works  at  and 
over  the  River  Lee  has  been  submitted  to  this  Board,  and 
1  am  directed  to  transmit  to  you  for  the  information  of  the 
Trustees  a  copy  of  the  designs  for  the  proposed  bridge  and 
other  works  in  connection  therewith,  and  to  state,  that  if  in 
carrying  out  the  work  any  suggestions  can  be  made  by  the 
engineer  of  the  Trustees  which  will  in  any  way  accommo- 
date or  improve  their  property  without  materially  inter- 
fering with  the  proposed  works,  this  Board  will  be  happy 
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1863.        to  give  the  same  due  attention. — ^T  am,  Sir,  your  obedient 
Att.-Gen.     Servant,  ^<  J.  W.  Bazalgette, 

Thb  Trustees       "  «^-  Marchintj  Esq.,  "  Engineer. 

"  Hertfordr 


or  THE 
RlYBR   LeB 


TheMetropo-       Designs  for  the  proposed  bridge  over  the  River  Lee  at 
LWAif  Board     ^, ,  y,     ,         i      i  i      .  .         i  ., 

OP  WoBK&      Old  Fordy  and  other  works  m  connection  therewith,  accom- 

Btatmau.      P^^d  ^^  letter ;  but  it  was  admitted  tliat  these  designs 

did  not  show  the  two  under-groimd  storm-water  outlets, 

nor  did  they  famish  any  indication  of  the  intention  to  make 

any  such  outlets  into  the  River  Lee. 

In  consequence  of  these  communications  meetings  took 
place  between  deputations  appointed  by  the  parties  respec- 
tively, at  which  the  best  mode  of  constructing  the  works 
proposed  by  the  Defendants  was  discussed ;  and  the  relators 
stated  that  they  were  then  assured  by  Mr.  Thwaites  the 
chairman  of  the  Board,  and  by  Mr.  Bazalgette  their  engi- 
neer, that  the  storm-water,  which  would  be  discharged 
through  the  storm-water  outlets,  would  be  pure  rain-water 
drainage,  which  would  be  directed  through  those  channels 
when  after  an  excessive  fall  of  rain  it  might  be  desirable  to 
relieve  the  main  sewers  ;  and  they  said  that,  relying  on  these 
representations,  and  being  desirous  to  facilitate  as  far  as 
they  could  the  important  public  works  in  course  of  con- 
struction by  the  Defendants,  they  agreed  to  allow  the 
Defendants  to  proceed  with  their  works. 

This  was  denied  by  Mr.  Thwaitei  and  Mr.  Bazalgette ; 
who  stated  that  all  that  they  had  said  was,  that  the  object 
and  design  of  the  storm-water  outlets  was,  to  relieve  the 
regular  Outfall  Sewer  from  storm-waters,  and  that  therefore 
the  water  which  would  pass  through  such  outlets  when  the 
works  were  complete  would  be  pure  in  comparison  with 
ordinary  sewage  ;  and  Mr.  Bazalgette  expressly  swore  that 
all  his  remarks  "  had  reference  to  the  action  of  the  storm 
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outlets  when  the  sewage  works  should  be  perfected,  and  in         A^^- 
working  action  on  their  completion."  Att.-Gek. 

air. 
The  Trustbiis 
In  the  course  of  the  year  1862  it  was  discovered  that  the        of  thk 

eflFect  of  the  sewage  which  passed  through  the  storm-water  „. 

outlets  into  the  River  Lee  was  so  great  as  to  cause  a  shoal-  ^J^'^oI^rjJ" 

ing  of  the  river,  and  a  consequent  interference  with  the  o'  Workh. 

navigation.  stat^ueat. 

Thereupon  the  River  Lee  Trustees  caused  the  following 
letter  to  be  written  and  sent  to  Mr.  Pollard  i — 

«  Hertford. 
"  15th  November,  1862. 
"  Dear  Sir, — It  having  been  reported  to  the  Trustees  of 
the  River  Lee  at  their  meeting  this  day  by  Mr.  Beardmore^ 
their  engineer,  that  sewage  matter  under  the  control  of  the 
Metropolitan  Board  of  Works  now  flows  through  the  storm 
outfall  sewer  into  the  River  Lee  at  Old  Ford  to  such  an 
extent  as  to  cause  most  serious  mischief,  and  likely  very 
shortly  to  destroy  the  navigation  altogether,  I  am  directed 
to  inform  you  for  the  information  of  your  Board  that  the 
continuance  thereof  cannot  be  permitted;  and  I  am  further 
to  request  that  you  will  bring  the  subject  before  your 
Board,  and  to  ask  that  Mr.  Bazalgette  may  be  instructed 
without  loss  of  time  to  meet  Mr.  Beardmorey  with  a  view  to 
some  immediate  steps  being  taken  to  remedy  the  evil  com- 
plained of.  The  favour  of  an  early  reply  will  oblige, — 
Yours  faithfiilly,  "  J.  Marchant, 

«  Clerk  to  the  Trustees." 

Various  conmiunications  took  place  in  consequence  of 
this  letter ;  but  it  did  not  appear  that  the  Board  in  any 
manner  admitted  in  any  of  these  communications  that  they 
were  in  any  way  liable  in  respect  of  any  of  the  things  com- 
plained of,  though  they  professed  themselves  ready  and 

VOL.  I.  X 
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ISdS.  willing  to  obviate  the  mischief  so  far  as  they  could.     It 

Att.-6en.  appeared  that  they  had  placed  gratings  over  the  entrances 

The  Tbuotees  *^  ^^®  storm-water  outlets  to  prevent  the  passage  of  bricks 

and  such  matters  through  the  outlets ;  but  these  were  wide 

w.  £Tatin£^.  with   bars  two   feet  asunder,  and  therefore  not 

UTAH  BoASD  adapted  to  prevent  any  part  of  the  sewage  firom  iaUing  mto 

the  nver. 


OF  TUB 

BivkbLsb 


StaiemmiL 


On  the  13th  January,  1863,  Mr.  Beardmorey  the  engineer 
of  the  River  Lee  Trustees,  wrote  the  following  letter  to 
Mr.  Bazalgette : — 

"  River  Lee  Trust  and  the  Metropolitan  Board  of  Works, 
"  30,  Crreat  George  Slreetj  Westminster^ 

"  13th  January,  1863. 
"  Dear  Sir, — ^In  reference  to  our  discussion  on  Friday 
last  as  to  the  evil  effects  accruing  to  the  River  Lee  from 
the  enormous  quantities  of  mud  poured  into  it  and  the 
consequent  formation  of  mud  banks,  and  to  your  suggestion 
that  1  should  make  a  proposition  on  the  subject,  I  beg  leave 
to  say  that  the  only  effective  way  of  mitigating  the  evil  is 
to  get  a  steam  dredging  machine  to  work  inmiediately, 
capable  of  taking  up  (say  within  fourteen  days  of  accepting 
this  offer)  at  least  1000  tons  per  week  of  the  mud  below  the 
mouth  of  our  outlets,  and  keeping  such  dredges  constantly 
at  work  while  the  mud  accumulates.  If  the  engine  cuts 
somewhat  deeper  than  our  old  bottom,  which  is  10  feet 
below  Trinity  high-water  for  300  or  400  yards  below  the 
sewers,  some  portion  of  the  heavier  matter  of  the  sewage 
may  probably  deposit  there,  and  thus  limit  the  continual 
encroachments  of  those  banks  down  the  river.  Last  week 
we  had  two  barges  aground  for  24  and  50  hours,  although 
the  water  was  nearly  one  foot  above  head,  indicating  a  cor- 
responding increase  in  the  depth  of  mud  within  the  last 
month. 


OF  THB 

BiYXB  Leb 
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*'  Under  these  circumstances,  we  are  willing  to  suspend         1^68. 
the  operation  of  our  steam  dredger  on  important  works  on     Att.-Gszi. 
which  it  is  employed  until  another  can  be  procured ;  and  xhk  Tbursbs 
we  are  willing  to  do  our  best  to  obviate  the  necessity  of 
recurring  to  the  protection  of  the  law,  which  it  will  be  my  »• 

duty  to  recommend  my  Board  if  we  do  not  agree.  utah  Board 

"Under  the  present  immediate  necessity  for  actional     o^    ^""^ 
will  defer  entering  upon  other  matters  connected  with  your 
works,  simply  requesting  an  answer  to  this  proposal,  which 
I  may  lay  before  the  Trustees  on  Saturday  next. 

"  Of  course,  the  foregoing  proposition  implies,  that  on 
your  part  you  undertake  to  discharge  every  expense  which 
may  be  incurred  in  the  superintending  and  execution  of  the 
works,  and  that  all  other  costs  and  expenses  incurred  by  the 
Trustees  in  relation  to  this  question  be  paid  by  your  Board. 
Yours  faithfiilly,  "  Nathl.  Beardmobe. 

"  J.  W,  Bazalgettey  Esq., 
^*  Engineer  to  the  Metropolitan  Board  of  Works.*' 

This  letter  was  shortly  afterwards  replied  to  by  a  letter 
from  Mr.  Thwaites  to  Mr.  Marchanty  which  was  as 
follows  : — 

"  Metropolitan  Board  of  Works, 
"  Spring  Gardens,  S,W.,  16th  January,  1863. 
**  Dear  Sir, — The  Board  have  to-day  authorised  me  to 
take  steps,  in  conjunction  with  the  engineer,  for  remedying 
the  complaint  of  the  Trustees  of  the  River  Lee  navigation. 
Mr.  Bazalgette  informs  me  that  he  is  prepai'ed  to  propose  a 
mode  for  removing  the  deposit  in  a  shoil  time,  and  at  small 
cost.  Probably  the  Trustees  will  empower  their  engineer 
to  co-operate  with  us,  and  afford  every  facility  in  liis  power 
for  giving  effect  to  Mr.  Bazalgett^s  proposals. — Yours 
obediently,  "  J.  TnwAiTES. 

**  John  Mar  chanty  Esq." 

X  2 
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186S.  At  the  same  time  a  similar  letter  was  written  to  Mr. 

ATP.-tiEir.     Beardmore  by  Mr.  Bcusalgette. 

afr, 
ThsTbustees 

Rh^bLbr         ^^  *^®  ^^^^  January,  Mr.  Thwaitea  wrote  the  following 
V.  letter  to  Lord  Salisbury^  who  is  the  Chairman  of  the  River 

ThbMbTBOPO-      y        rp 

LiTAH  hoxKiy  l^ee  Irustees : — 

OF  WOBKft 

"  Metropolitan  Board  of  Works, 
^^  Spring  Gardens^  S.W.y  19th  January,  1863. 
**  My  Lord, — Permit  me  to  explain  that  my  letter  to 
Mr.  Marchant  of  the  16th  inst.,  and  Mr.  Bazalgettia  of  the 
same  date,  refer  to  the  same  proposition,  both  being  based 
upon  discussions  which  have  recently  taken  place  between 
Messrs.  Beardmore  and  Bazalffettey  resulting  in  a  proposal 
that  the  Board  should  hire  the  steam  dredging  machine  of 
the  Trustees  for  a  sufficient  period  to  enable  them  to  remove 
the  deposit  discharged  into  the  River  Lee  by  the  Hackney 
Brook  Sewer  at  £30  per  week,  including  coals,  oil,  and 
drivers.  If  your  Lordship,  on  behalf  of  the  Trustees,  is 
willing  to  ratify  Mr.  Beardmore^ a  suggested  arrangement, 
I  will  direct  our  engineer  immediately  to  take  the  necessary 
steps  for  its  execution. — 1  have  the  honour  to  be,  my  Lord, 
your  obedient  servant, 

"  J.  Thwaites, 
"  Chairman  of  the  Metropolitan  Board  of  Works. 

"  The  Most  Hon.  The  Marquis  of  Salisbury ^  K.G., 
"&c.   Ac.   &c." 

This  was  replied  to  by  the  following  letter : — 

"  HeHfordj  22nd  January,  1863. 
"  Dear  Sir, — I  am  directed  by  the  Marquis  of  Salisbury 
to  acknowledge  the  receipt  of  your  letter  of  the  19  th  inst., 
and  to  inform  you  that  Mr.  Beardmore  has  directions  im- 
mediately to  place   the   steam   dredging  machine  of  tlie 


OFTHB 

BiVEB  Lbb 


CASES  IN  CHANCERY.  307 

Trustees  at  the  disposal  of  the  Board  of  Works,  for  the  1863. 

purpose  of  removing  the  deposit  discharged  into  the  Kiver  Att.-Giml 

Lee  by  the  Hackney  Brook  Sewer,  it  being  clearly  under-  ^^  TRonTBtt 
stood  that  the  payment  by  the  Board  (£30  per  week)  is  for 

the  hire  of  the  dredging  machine,  and  is  to  include  coals,  v. 

oil,  and  drivers  of  the  engines  only.     I  have  the  honour  to  utan  Board 

remain,  Sir,  your  obedient  servant,  of  Works. 

"  J.  MaRCHANT,  StaUmaU. 

«  J.  Thwaites,  Esq."  "  Clerk, 

The  dredging-machine  of  the  Trustees  was  accordingly 
placed  at  the  disposal  of  the  Defendants,  who  used  it  for 
some  time  and  then  returned  it,  stating  that  as  much  had 
been  done  as  was  necessary ;  and  it  was  admitted  by  the 
relators  that  the  river  had  thereby  been  greatly  improved. 

In  the  month  of  February  some  verbal  communications 
took  place  between  the  engineers  on  both  sides,  the  effect 
of  which  was  somewhat  disputed;  the  Trustees  averring 
that  they  had  been  then  assured  that  no  more  drains 
should  be  connected  with  the  Middle  Level  Sewer  till  the 
Outfall  Sewer  had  been  completed,  and  the  Defendants 
alleging  that  no  such  representation  had  ever  been  made, 
but  that  the  Board  had  promised  not  to  open  "  new  sewers" 
into  the  Middle  Level  Sewer  till  that  time. 

On  the  31st  of  March,  1863,  the  Hoxton  Brook  Sewer, 
which  had  hitherto  fallen  into  the  Thames  at  or  near  London 
Bridge^  was  intercepted  by  and  turned  into  the  Middle 
Level  Sewer,  and  a  greatly  increased  quantity  of  sewage 
(which  was  stated  to  have  exceeded  on  the  30th  of  April, 
1863,  the  amount  of  47,000,000  gallons)  was  thereby 
turned  into  the  River  Lee,  The  Trustees  complained  of  this 
as  a  breach  of  faith ;  and  contended  that  this  was  quite  unne- 
cessary, as  the  Middle  Level  Sewer  might  have  been  com- 
jileLed  without  connecting  any  drains  with  it  till  the  Outfall 
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1863. 

Att.-Gen. 

atr. 

Thk  Tbustees 

OF  THE 

RivsB  Lee 

V, 

TheMstro- 

FOLITAN 
BOABDOF 
WOBE8. 


Sewer  was  ready ;  but  the  Defendants  denied  the  breach  of 
faith,  and  stated  that  the  works  could  not  have  been  made 
differently,  because  the  Hoxton  Sewer  passed  directly 
through  the  barrel  of  the  Middle  Level  Sewer,  which  could 
not  have  been  completed  till  such  connection  had  been 
made. 

At  a  meeting  of  the  Trustees  held  on  the  16  th  of  April, 
1863,  Mr.  Beardmore  reported  to  them  that  the  Defendants 
had  discontinued  the  use  of  the  dredging-machine,  and  that 
they  had  moreover  caused  a  considerable  quantity  of  addi- 
tional sewage  matter  to  flow  into  the  River  Lee  from  sewers 
newly  connected  with  the  Middle  Level  Sewer.  Thereupon 
the  following  letter  was  sent  to  Mr.  Pollard: — 

''Hertford^  16th  April,  1863. 
«  Sir, — ^The  Trustees  of  the  River  Lee  regret  very  much 
to  learn  from  their  engineer  not  only  that  the  Board  of 
Works  have  discontinued  dredging,  but  that  they  have 
caused  much  additional  sewage  matter  to  flow  into  the  Lee 
navigation  from  fresh-drained  districts  by  means  of  the 
Middle  Level  Sewer.  I  am  directed  to  inform  you  that  the 
Trustees  consider  it  their  duty  not  only  to  protest  against 
the  present  course  of  proceedings  by  the  Board,  but  to  take 
steps  to  prevent  an  unauthorised  use  of  the  river,  the  navi- 
gation of  which  is  not  only  daily  damaged,  but  may,  by  a 
continuance  of  the  drainage  as  now  carried  on,  be  entirely 
destroyed ;  and  they  request  that  the  Board  will,  without 
delay,  take  such  measures  as  may  be  possible  to  prevent 
further  damage  to  the  navigation. — ^I  remain.  Sir,  your 
obedient  servant,  ^'  J.  MARCHAtrr, 

^'  Clerk  to  the  Trustees." 
"J:  PollardyE8(i.y 
"  Clerk  to  the  Metropolitan  Board  of  Works, 
«  Spring  Gardens,  S.Wr 
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No  answer  to  this  letter  having  been  received,  the  fol-        ^®^^'  ^ 
lowin^r  letter  was  written  and  sent : —  Att.-Gbn, 

°  atr. 

«  Hertford,  30th  April,  1863.      The  Tuvwomb 
"  Dear  Sir, — I  am  directed  by  the  Marquis  of  Salisbury/     Rivbr  Lbb 
to  request  that  you  will  be  so  good  as  to  call  the  attention  xhbMjwbopo- 
of  the  Metropolitan  Board  of  Works,  at  their  meeting  to-    mtah  Board 

morrow,  to  my  letter  of  the  16th  inst.,  and  to  ask  for  some      ^ 

immediate  reply  thereto. — ^I  remain.  Dear  Sir,  yours  faith- 
fully, J,  Marchant. 
"*/"•  Pollardy  Esq.,  Metropolitan  Board  of  Works." 

This  produced  the  following  reply : — 

"  Metropolitan  Board  of  Works. 
^^ Spring  Gardens^  S.W.,  2nd  May,  1863. 
"  Dear  Sir, — At  the  meeting  of  the  Metropolitan  Board 
of  Works  held  yesterday,  they  had  imder  their  considerar 
tion  your  letter  of  the  16th  April  last,  alleging  that  the 
Board  had  discontinued  the  dredging  of  the  River  Lee,  and 
that  additional  sewage  had  been  caused  to  flow  from  newly 
drained  districts  into  the  navigation ;  and  in  reply  thereto  I 
am  directed  to  state,  with  regard  to  the  first  point,  that 
with  the  view  of  having  the  work  properly  and  effectually 
executed,  the  Board  employed  one  of  the  Trustees'  own 
foremen,  who  had  reported  to  them  that  more  dredging 
had  been  done  than  was  actually  required ;  and  that,  firom 
inquiries  made  since  the  receipt  of  your  letter,  the  Board 
have  every  reason  to  believe  that  this  statement  is  a  truth- 
ful one ;  that,  with  reference  to  the  alleged  flow  of  additional 
sewage  into  the  river,  the  Board  desire  me  to  assure  you 
that  great  care  is  taken  to  prevent,  as  far  as  practicable, 
the  flow  of  sewage,  and  that  they  are  pressing  on  the  main 
drainage  works  to  completion  as  rapidly  as  possible,  and 
entertain  a  strong  conviction  that  they  will  soon  be  in  a 
position  to  divert  the  sewage  from  the  River  Lee,  when  the 
Trustees  of  the  navigation  will  participate  in  the  general 
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1868.  benefits  which  will  be  derived  from  the  main  drainage 

ATr.-OBir.  works. — ^I  am,  Dear  Sir,  joxxtb  truly, 

Th«  Truweiw  "  John  Pollabd,  Clerk  of  the  Board. 

^^JJ^^  "J.  Marchant^  Esq.,  Bertfardr 

V, 

TrsMstropo-      The  Trustees  replied  as  follows : — 

UTAH  BOABD 

OF  WoRiM.  «  HeHfordj  6th  May,  1863. 

"  Metropolitan  Board  of  Works  and  Trustees  of  the  River 

Lee. 
"  Dear  Sir, — ^I  beg  to  acknowledge  the  receipt  of  your 
favour  of  the  2nd  inst,  which,  although  dated  on  Saturday 
last,  did  not  reach  me  till  yesterday  per  post.  I  felt  it 
necessary  to  apply  without  delay  to  the  Marquis  of  Salia-- 
bury,  the  Chairman  of  the  Trust :  and  I  am  directed  by  his 
Lordship  to  express  his  regret  that  yoiu*  letter  should  be  so 
unsatisfactory,  and,  above  all,  that  the  Metropolitan  Board 
should  put  forward  a  claim  of  right  to  turn  any  sewage 
whatever  into  the  River  Lee.  Not  being  able  to  find  any 
ground  for  the  assertion  of  so  mischievous  a  right,  he  trusts 
that  the  Board  will  at  once  acknowledge  that  it  has  been 
inserted  by  inadvertence  in.  their  letter,  and  that  they  will 
prove  the  sincerity  of  that  admission  by  forthwith  diverting 
the  flow  of  sewage  into  its  proper  channel.  The  Trustees 
have  already  been  called  upon,  as  conservators  of  the  river, 
to  interfere,  by  some  of  the  inhabitants  of  the  district,  to 
put  a  stop  to  this  intolerable  nuisance.  The  Metropolitan 
Board  have  delayed  to  take  any  measure  to  put  an  end  to 
it,  although  called  upon  three  weeks  ago  to  do  so  by  the 
Trustees,  and  if  any  fever  or  illness  should  break  out,  the 
Board  will  have  incurred  a  heavy  responsibility.  Lord 
Salisbury  enters  his  protest,  in  the  name  of  the  Trustees, 
against  the  right  claimed  by  the  Metropolitan  Board  to  turn 
sewage  into  the  river,  and  feels  it  to  be  his  duty  to  call  a 
special  meeting  of  the  Trustees  to  consider,  under  legal 
advice,  the  best  mode  of  putting  a  stop  to  further  mischief, 
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and  to  obtain  reparation  for  the  damage  already  done  to  the 
navigation,  but  repeats  the  request  that  he  has  made,  that 
the  Metropolitan  Board  will,  by  immediate  action,  render 
any  legal  proceedings  unnecessary. — ^I  remain,  Dear  Sir> 
yours  faithfully,  J.  Mabchant, 

«  Clerk  to  the  Trustees. 
" «/.  Pollardy  Esq.,  Metropolitan  Board  of  Works." 

To  which  the  Board  replied  as  follows : — 

"  Metropolitan  Board  of  Works, 
"  Solicitor's  Department,  Spring  Gardens^  S.  W.y 

"May  9th,  1863. 
River  Lee  Trust. 
"  Sir, — Your  letter  was  yesterday  laid  before  the  Board. 
I   need  hardly  assure  you  that  the  Board  would  most 
earnestly  desire  to  avoid  any  offence  to  the  Marquis  of 
Salisbury  or  to  the  Trustees,  and  the  Board  looks  forward 
to  the  completion  of  their  works,  so  that  all  possible  com- 
plaint may  be  removed.     The  Board  has  again  conferred 
with  their  engineer,  and  find  that  it  is  really  an  impossi- 
bility to  prevent  the  accustomed  discharge  at  present.    The 
rapidly  progressing  works  will,  it  is  hoped,  effect  all  that 
can  be  desired. — ^I  am.  Sir,  your  very  obedient  servant, 
"  J.  MarcJianty  Esq.,  Hertford.  W.  W.  Smith.** 


1863. 

ATT.-Oicr. 

air. 

The  Tkustbbs 

OFTHB 

RiVKR  Lbb 

V. 

ThbMbtbopo- 
LTTAif  Board 

OF  WOBKS. 

SfatemenL 


Upon  this  the  information  was  filed. 

A  great  number  of  affidavits  was  filed  on  both  sides, 
those  of  the  relators  asserting  and  those  of  the  Defendants 
denying  that  a  great  increase  of  the  impurity  of  the  river 
had  resulted  from  the  operation  of  the  storm-water  outlets. 
The  relators  produced  several  persons  to  depose  to  the  in- 
crease of  disease  in  the  neighbourhood  since  the  sewage  had 
been  turned  into  the  river ;  and  the  Defendants  product 
the  evidence  of  resident  physicians  and  surgeons,  who  stated 
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1863. 

ATT.-Gior. 

air. 

The  Trustees 

OF  THE 

RivebLeb 

V. 

ThbMetbopo- 

LiTAN  Board 

OF  Works. 

SUUmMnL 


that  such  increase  (if  any  there  were)  was  attribatable  to 
totally  different  causes. 

The  Defendants  also  filed  affidavits,  to  show  that  the  work 
could  not  be  done  more  expeditiously  nor  so  as  to  be  less 
offensive  in  any  other  manner ;  and  that  any  interference 
with  them  now  would  lead  to  the  stoppage  of  the  sewers  at 
their  mouths,  which  would  be  fraught  with  the  greatest 
danger  to  life  and  property  in  the  district. 


ArgmnenL  Mr.  Giffard^  Q.C,  and  Mr.  J".  Pearson^  for  the  motion  : — 

In  carrying  out  the  works  ordered  by  ParUamentary 
authority,  they  have  no  right  to  commit  a  nuisance  against 
individuals ;  and  the  argument  ab  inconvenienti  will  not  be 
listened  to  against  a  private  right:  Att.-Gen  v.  Council  of 
Borough  of  Birmingham  (a). 

Then  they  will  argue  that  a  mandatory  injunction  is 
never  granted  upon  an  interlocutory  application ;  but  that 
rule  is  not  imiversal :  Lane  v.  Newdigate  (6). 

[The  Vicb-Chancellor  referred  to  Robinson  v.  Lord 
Byron  (c)]. 

Mr.  Pearson, — They  can  easily  restore  the  Hoxton  Sewer 
to  its  old  course,  and  that  would  to  a  great  extent  reUcve  us. 

We  could  not  come  here  till  we  could  show  that  injury 
had  been  in  fact  sustained :  Manchester^  Sheffield^  and  Lin- 
colnshire Railway  Company  v.  Worksop  Board  of  Health  (d). 

Mr.  Rolty  Q.C.,  Sir  Hugh  Cairns^  Q.C,  and  Mr.  Charles 
Hall,  contra: — 

The  meaning  of  the  Act  is  this :  So  soon  as  your  works 
are  completed  they  are  to  be  maintained  and  kept  so  as 

(«)  4  K.  &  J.  528.  (c)  1  Bro.  C.  C.  588. 

(6)  10  Ves.  192.  {d)  23  Beav.  198. 
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not  to  be  a  nuisance ;  but  whilst  your  works  are  in  opera-        1868. 
tion,  you  may  do  all  things  necessary  for  your  purposes,      Arr.-GKir. 
subject  to  the  control  of  the  Home  Secretary  (a).  ^hk  TRusTKEa 


If  this  be  a  nuisance,  their  only  remedy  i^  by  a  prosecu-     Riveb  Lbb 
tion  under  the  direction  of  the  Home  Secretary,  in  accord-  TheMetbopo- 
ance  with  the  21st  section  of  the  Amendment  Act  (b).  ^^wobks. 

Besides,  the  Plaintiffs  are  merely  conservators  of  navi-      ^rffummu. 
gation,  and  no  nuisance  affecting  the  navigation  of  the 
river  has  been  alleged  or  proved. 

This  Court  will  not  interfere  with  the  fair  exercise  of  their 
discretion  by  a  public  body,  who  have  been  intrusted  with 
such  duties  by  Act  of  Parliament :  Biddulph  v.  Vestry  of 
St.  Georges  Hanover  Square  (c). 

[The  ViCE-CnANCELLOR. — ^That  case  is  h'ke  the  case 
against  the  Conservators  of  the  River  Thames  (^),  where  I 
held,  that,  as  a  pier  in  the  river  must  necessarily  be  a  ntd- 
sance  to  some  one,  and  as  Parliament  had  authorised  such 
a  pier,  no  private  individual  could  complain  that  he  was 
the  party  selected]. 

Mr.  Rolt. — Then,  on  the  balance  of  convenience,  there 
can  be  no  question  that  the  Court  ought  not  to  interfere. 
Ours  is  a  good  pennanent  plan,  and  will  be  completed  in 
less  than  three  months  ;  their's  a  bad  temporary  one,  which 
will  take  at  least  two  months  to  execute.  The  Court  will 
not  interfere  to  prevent  a  mere  temporary  nuisance : 
Att.'Gen.  v.  Sheffield  Gas  Consumers^  Co,  (e). 

The  case  of  North  London  Railway  Co.  v.  Metropolitan 
Board  of  Works  (/),  shows  how  great  a  discretion  is  vested 
in  us. 

(a)  18  &  19  Vict.  c.  120,  s.  136.  (d)  Ante,  p.  1. 

(6)  21  &  22  Vict.  c.  104.  (e)  3  D.  M.  &  G.  304. 

(c)  2  N.  R.  212  ;  11  W.  K.  789.  (/)  Job.  406. 
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1868.  The  Bill  is  filed  too  late. 

Att.-Gex. 

o^'  [The   ViCE-CnANCELLOR. — ^They  communicated  with 

OF  THB  you  at  once. J 

River  Lkb 

V, 

ThbMjetbopo-  Mr.  Hall. — We  never  held  out  any  hope  that  we  would 

UTAH  BOABD  | .                         , 

•  W0BK8.  ^^^  ^^^  plans. 


OF  ^ 

Aryumeni, 


This  is  a  very  serious  and  arguable  question  ;  and  there- 
fore no  relief  will  be  given  by  mandatory  injunction  before 
the  Hearing,  whatever  might  be  done  in  a  case  where  the 
work  required  was  very  small. 

We  are  willing  to  undertake  to  do  all  we  reasonably  can 
in  the  interim. 

[The  Vice-Chancellor. — ^Mr.  Giffardy  if  this  matter 
were  not  done,  and  I  had  now  to  restrain  it  firom  being  done, 
I  think  the  law  would  be  with  you,  and  that  I  ought  not 
to  allow  such  a  thing  to  be  done  pending  the  suit.  But 
the  difficulty  I  now  have  is  this :  you  are  now  offered  an 
undertaking  not  to  do  anything  more  than  will  have  the 
effect  of  increasing  the  pollution  of  the  river,  and  also  an 
imdertaking  so  to  dredge  as  to  prevent  any  further  injury 
to  the  navigation.  Then  I  have  to  deal  with  three  con- 
siderations : — 

1.  Can  I,  in  a  case  of  this  magnitude,  act  by  interlocu- 
tory injunction  ? 

2.  Taking  the  evidence  of  yoiu*  own  witnesses,  is  it  clear 
that  any  fresh  damage  has  been  done  since  the  31st  of 
March  t  (I  take  it  as  clear,  that  I  could  not,  at  this  stage 
of  the  cause,  interfere  in  respect  of  anything  prior  to  that 
time).     And 

3.  Am  I  justified  in  compelling  any  works  of  this  kind 
to  be  commenced  now,  just  before  the  beginning  of  July, 
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which  is,  as  I  understand,  the  very  month  in  which  storms 
may  most  reasonably  be  expected.] 

Mr.  Giffardy  in  reply  : — 

The  mere  fact  that  wo  are  appljdng  for  a  mandatory  in- 
junction does  not  per  se  constitute  a  ground  for  refusing  the 
motion.     It  is  a  mere  question  of  degree. 

The  Board  have  not  acted  bona  fide  towards  us :  had 
they  told  us  what  they  were  about  to  do,  we  would  have 
come  in  time  to  prevent  them. 

They  never  dreamt  of  fixing  a  time  for  the  completion 
of  their  works  till  they  were  pressed  by  our  evidence. 

Any  engineer  could  do  the  work  necessary  for  our  relief 
in  ten  days. 


1863. 

AiT.-GEir. 

atr. 

The  Trustees 

OF  THE 

RrvER  Leb 

9. 

ThbMktbopo- 

UTAN  Board 

OF  Works. 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

It  is  very  much  to  be  regretted  that  the  Metropolitan 
Board  should  have  acted  in  the  manner  in  which  they  have 
in  this  instance  conducted  themselves.  They  are  gentlemen 
interested  in  these  works  as  a  public  body,  and  all  considera- 
tion should  be  paid  to  the  circumstance  that  they  have  no 
personal  pecuniary  advantage  to  obtain ;  and  I  should  on 
that  account  be  disposed  to  assume  that  whatever  they  do 
or  have  done  is  in  every  case  that  which  in  their  judgment 
is  most  for  the  public  benefit.  But  then  there  is,  in  public 
bodies  of  this  nature,  a  disposition  to  act  in  an  arbitrary 
manner,  and  to  treat  it  as  an  impertinence  on  the  part  of 
others  to  interfere  with  their  proceeduigs;  and  therefore 
it  frequently  happens,  that  they  do  not  adopt  that  reason- 
able course  of  conciUation,  and  free  and  frank  communica- 


Judgment, 


316  CASES  IN  CHANCERY. 

1863.         tion  of  their  plans  which  this  Court  always  looks  for,  and 
Att.-Gen.     generally  finds  on  the  part  of  private  individuals. 

atr. 

OF  THB  These  gentlemen  must  have  been  advised  that  it  was  at 

River  Leb      j^^^g^  doubtful  whether  they  could  now,  for  the  first  time, 

TnBMETROPo-  turn  the  whole  sewage  of  the  district  into  the  River  Lee 
UTAH  Board        .  i  ,  /»    i  n    i  • 

OF  Works.     Without  leave  of  the  conservators  of  that  nver ;  and  yet 

Judgment  ^^J  clandestinely,  and  without  any  communication  what- 
ever with  the  conservators,  proceed  in  the  course  of  their 
own  works  to  do  an  act  which  they  knew  would  have  this 
eflTect. 

I  do  not  think  that  any  objection  can  be  taken  to  the 
original  construction  of  these  "  storm-water  outlets."  It 
appears  that  they  were  originally  intended  to  meet  extraordi- 
nary cases  of  emergency,  and  to  cany  off  large  and  sudden 
floods,  but  not  for  the  conveyance  of  ordinary  sewage.  In 
1861,  when  they  were  first  observed  by  the  conservators, 
and  inquiries  werc  made  about  their  purpose  and  object, 
Mr.  Bazalgettey  on  behalf  of  the  Board,  made  a  representa- 
tion, the  eflfect  of  which  has  been  somewhat  controverted, 
but  which  I  take  to  have  been  something  of  this  nature : — 
"These  are  merely  storm-water  outlets;  storm-water  is 
not  objectionable,  and  though  I  do  not  guarantee  that  such 
storm-water  will  be  perfectly  free  from  sewage  matter  (of 
course  it  will  contain  some  such  matter),  it  is  evident  that 
it  will  be  in  so  greatly  diluted  a  state  as  to  be  comparatively 
innocuous,  and  there  will  be  nothing  for  reasonable  men  to 
complain  of." 

The  River  Lee  Trustees  appear  to  have  been,  very  pro- 
perly, satisfied  with  this  explanation,  and  the  matter  then 
dropped.  But  the  next  thing  done  by  the  Board  was  to 
connect  the  High  Level  Sewer  with  these  storm  outlets, 
and  thereby  to  turn  a  great  portion  of  the  sewage  of  the 
High  Level  District  into  the  River  Jjee. 


CASES  m  CHANCERY.  317 

The  conservators  could  not,  perhaps,  complain  much  of        1^^- 

that,  because  the  Hackney  Brook  had  always  run  into  their      Att.-Gkh. 

river ;  and  they  admit  that  the  effect  of  connecting  the  thk  Truotkm 

High  Level  Sewer  (which  intercepts  the  Hackney  Brook)     r^'ur^m 

with  the  storm  outlets  was  to  alter  the  state  of  the  river  _       ^' 

ThbMktropo- 
but  little,  if  at  all.  utan  Board 

OF  Works. 

It  was,  however,  found  by  experience,  that  the  altera-      jtidgmetit 

tions  were  productive  of  shoals  in  the  river ;  and  the  Board 

appear  so  far  to  have  admitted  that  they  were  the  authors 

of  the  evil,  that  they  promised  to  dredge  the  river,  and  did 

so  for  some  time. 

Still  it  does  not  appear,  that  up  to  this  time  anything 
had  been  done  of  which  the  Trustees  of  the  river  would 
have  thought  it  necessary  to  complain  ;  but  the  next  thing 
done  by  the  Board  is  that  they  connect  with  the  Middle 
Level  Sewer,  which  also  communicates  with  these  storm- 
water  outlets,  the  Hoxton  Brook,  a  main  sewer  which 
drains  an  entirely  new  district  with  wliich  the  River  Lee 
had  previously  had  no  connection,  and  thus  turn  the  whole 
of  the  sewage  of  this  district  into  the  river. 

Now  this  was  done,  notwithstanding  that  the  Board  had 
clear  knowledge  that  the  Trustees  strongly  objected  to 
the  introduction  of  extra  sewage  into  the  river ;  notwith- 
standing that  they  had,  (I  must  assume,)  doubts  as  to  the 
legality  of  their  act ;  and  was  done  without  any  previous 
communication  with  the  Trustees,  and  in  the  face  of  the 
promise  spoken  to  by  Mr.  Beardmore,  that  they  would  not 
open  any  new  sewers  into  the  river.  It  is  true,  they  say 
that  in  making  that  promise  they  were  only  speaking  of 
their  own  sewers,  and  not  of  any  existing  main  sewers 
which  they  might  eome  across  in  the  course  of  their  works. 
But  it  obviously  must  have  been  a  matter  of  pure  indiffer- 
ence to  the  Trustees  whether  the  drains  were  new  or  old ; 


Jm^meiU. 
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1863.        indeed,  if  anything,  the  old  drains  would  be  the  greater 
Att.-Gen.     evil  of  the  two. 

ittr. 

The  Trustees       J  niust  say,  that  I  do  not  consider  this  to  be  a  proper 

RivKB  Leb     way  of  carrying  on  public  works ;  and  I  must  do  these 

TheMetropo*  gentlemen  the  justice  to  state,  that  I  do  not  think  they  at 

UTAH  Board    fjjg^  intended  to  do  anything  of  this  kind.     If  the  works 
OF  Works.  . 

had  not  been  delayed  by  the  failure  of  the  iron  contractors 

(for  which,  of  course,  the  Board  are  not  responsible),  the 
evil,  so  far  as  appears,  never  would  have  occurred.  I  cannot 
take  into  consideration  any  difficulties,  or  supposed  difficul- 
ties, which  the  Board  may  encounter  in  carrying  on  their 
works.  It  is  a  mere  question  of  expense ;  and  unless  the 
Board  can  show  that  they  are  acting  in  accordance  with 
their  parliamentary  powers,  I  must  consider  it  a  most  un- 
justifiable act  so  to  conduct  their  works  as,  for  the  mere 
purpose  of  saving  expense  to  themselves,  seriously  to  injure 
their  neighbour's  property. 

If  the  River  Lee  had  not  existed,  they  must  have  taken 
some  means  to  get  rid  of  this  sewage  ;  and  those  means  are 
equally  open  to  them  now.  They  must  not  take  advantage 
of  their  neighbour's  property  for  the  purpose,  to  his  detri- 
ment. 

Mr.  Hall  suggests  that  they  might  have  diverted  the 
Hoxton  Sewer  into  the  Hackney  Brooky  and  thus  turned 
the  whole  of  the  sewage  into  the  River  Lee. 

If  this  necessarily  results  from  the  terms  of  the  Act,  of 
course  the  Trustees  would  not  be  damnified  by  the  fact 
that  the  same  result  has  been  arrived  at  in  a  difi*erent  way. 

The  clause  relied  on  is  as  follows  : — 

[His  Honour  read  the  135th  section  of  the  original 
Act  (a)J. 

This  is  a  general  clause  for  all  time,  empowering  them 

(a)  18  &  19  Vict  c.  120. 
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to  act  from  time  to  time ;  but  its  generality  is  limited  and 
expounded  by  the  Legislature  itself  by  the  final  proviso, 
"  And  for  the  purposes  aforesaid,"  (both  limited  and  perma- 
nent) "  such  Board  shall  have  full  power  and  authority  to 
carry  any  such  sewers  or  works  through,  across,  or  under 
any  turnpike  road,  or  any  street,  or  place  laid  out  as  or  in- 
tended for  a  street,  as  well  beyond  as  within  the  limits  of 
the  Metropolis,  or  through  or  under  any  cellar  or  vault 
under  the  carriage-way  or  pavement  of  any  street,  and 
into,  through,  or  under  any  lands  whatsoever  within 
or  beyond  the  said  limits,  making  compensation  for 
any  damage  done  thereby,  as  hereinafter  provided."  And 
then  comes  this, — "  and  the  said  Board  shall  cause  the 
sewers  vested  in  them  to  be  constructed,  covered,  and  kept 
so  as  not  to  be  a  nuisance,  or  injurious  to  health,  and  to  be 
properly  cleared,  cleansed,  and  emptied ;  and  for  the  purpose 
of  clearing,  cleansing,  and  emptying  the  same,  they  may 
construct  and  place,  either  above  or  under-ground,  such 
reservoirs,  sluices,  engines,  and  other  works  as  may  be 
necessary,"  with  requisite  provisions  for  the  use  thereof. 

Now  this  appears  to  me,  so  far  from  conferring  on  them 
any  such  power  as  that  claimed  on  their  behalf,  to  point 
directly  to  a  limitation  of  their  powers  of  dealing  with  the 
sewers.  And  this  is  the  more  important,  because,  unless 
such  an  act,  if  done,  would  be  included  within  the  words  of 
this  section,  the  clause  as  to  compensation  would  not  apply ; 
the  result  of  which  would  be  that  they  would  be  left  with 
power  to  do  the  injury,  but  without  any  power  to  pay 
compensation  therefor. 

It  may  be  said  that  the  Lands  Clauses  Consolidation  Act 
might  give  a  remedy  to  persons  injuriously  affected ;  but  I 
think  that  the  Legislature  intended  to  point  out  by  these 
particular  words  how  far  the  Metropolitan  Board  were  to 
act,  and  that  they  did  not  contemplate  a  power  to  turn  the 
entire  sewage  of  the  Metropolis  into  the  River  Lee.     It  is 

VOL.  I.  r 


1863. 

Att.-Gbzt. 

air. 

The  Trustbbs 

OF    TJfB 

KiVEu  Lkb 

V. 

TiiR  Metropo- 
litan Board 
OP  Works. 
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18d8.  evident  that,  if  they  would  have  been  justified  in  diverting 

Att.-Ge!?.  one  principal  sewer  into  the  Hackney  Brooky  they  might 

Thb  TkusTEKs  ^^y^  turned  another  into  that  one,  and  so  on  until  the 

OF  THE  whole  Metropolis  was  ultimately  drained  into  the  Hackney 

V.  Brooky  and  thence  into  the  Kiver  Lee. 

Thb  Mbtkopo-' 

OF  Works.  Then  it  was  argued  that  this  was  merely  a  case  of 
Jw^menu  ^^^is^^cG ;  and  that  if  I  were  to  decide  that  the  Metropolitan 
Board  might  not  commit  a  nuisance^  the  efifect  would  be  to 
put  a  stop  to  the  works  altogether ;  and  I  was  referred  to 
my  own  decision  in  the  case  of  the  Conservators  of  the 
Thames  (a)  ;  but  I  do  not  think  that  that  case  determines 
anything  more  than  this,  that  any  result  which  neces- 
sarily follows  from  doing  an  act  authorised  by  the  Legis- 
lature must  be  covered  by  the  statute.  If  that  were  not  so, 
the  authority  given  by  ParUament  would  be  nugatory ;  but 
in  this  case,  so  far  is  this  injury  to  the  River  Lee  from  being 
a  necessaiy  result  of  the  parliamentary  powers  of  the  Board, 
that  as  a  matter  of  fact  it  has  only  happened  accidentally  and 
in  consequence  of  the  failure  of  one  of  the  sub-contractors. 
I  cannot,  therefore,  hold  that  this  is  covered  by  the  powers 
given  by  the  Act. 

Nor  do  I  think  that  the  clause  in  the  subsequent  Act, 
which  confers  certain  powers  on  thei  Secretary  of  State  (6), 
helps  the  Board  in  the  least ;  it  appears  to  me  to  have  a 
directly  contrary  effect. 

It  may  well  be  that  persons,  although  entitled  to  pro- 
secute the  authors  of  such  a  nuisance,  may  not  desire  to  do 
so  at  their  own  private  expense  and  risk ;  and  therefore  the 
Act  directs  that,  in  a  case  which  seems  to  him  to  be  proper, 
the  Home  Secretary  may  take  up  the  prosecution,  and 
carry  it  on  at  the  public  expense ;  but  he  is  not  to  be  the  per- 
son to  pronounce  whether  any  alleged  nuisance  be  or  not  in 
fact  a  nuisance :  with  that  question  the  law  is  to  deal.     So 

(a)  Ubi  8up.  (6)  21  &  22  Vict.  c.  104,  s.  31. 
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JudgmmL 


fkr  as  this  clause  affects  the  question  it  is  adverse  to  the        ^8^* 

Defendants,  because  it  provides  an  extra  and  easier  remedy      Att.-Gsx. 

in  cases  of  alleged  or  supposed  nuisance  committed  by   THBTRUfrsM 

them.  ^^^  T'l*^ 

RiYEB  Lib 

V, 

Were  I  therefore  now  asked  to  stop  the  prosecution  of  ThbMbtropo- 
a  contemplated  act,  I  should  unquestionably  have  arrested  of  Wobki. 
this  work  till  the  Hearing  of  the  Cause ;  but  when  I  consider 
that  they  now  offer  an  undertaking  to  do  nothing  more, 
and  further  to  dredge  so  as,  as  far  as  possible,  to  keep  the 
river  free,  I  have  great  doubts  whether  I  ought,  in  the 
exercise  of  the  discretion  vested  in  the  Court,  to  issue  an 
injunction  which  would  compel  the  immediate  restoration  of 
the  Hoxton  Brook  Sewer,  or  merely  to  direct  the  motion  to 
stand  over  on  these  undertakings,  and  with  liberty  to  apply, 

[His  Honour  then  discussed  at  some  length  the  question, 
whether,  as  a  matter  of  balance  of  convenience,  the  injunc- 
tion ought  to  be  issued  at  once ;  and  stated  his  reasons  for 
coming  to  a  contrary  opinion  on  the  facts.] 


Defendants  submitting  to  the  injunction  to  the  extent  hereinafter 
mentioned,  restrain  them  from  making  any  further  connections  of  any 
drain  with  either  the  High  Level  or  the  Middle  Level  Sewer  until 
the  Hearing  or  further  order.  And  Defendants  undertaking  by 
dredging  or  other  proper  means  to  keep  the  River  Lee  free  from  all 
obstructions  to  navigation  occasioned  by  an  increased  deposit  of 
sewage  matter  arising  from  the  connection  of  any  sewers  made  since 
the  month  of  February  last  with  either  the  High  Level  or  Middle 
Level  Sewer,  motion  to  stand  over  until  the  Hearing,  with  liberty 
for  either  party  to  apply  in  the  meantime,  especially  in  respect  of  any 
injury  that  may  be  apprehended  from  the  unhealthy  effluvia  arising 
from  the  increase  of  sewage  matters  brought  down  the  Middle  Level 
Sewer  (a). 


(a)  This  motion  was  renewed  on  the 
6th  Jaly,  on  farther  affidavits  as  to 
the  increased  foulness  of  the  River  Lee; 
bat,  after  baring  been  diacnssed  at 
some  length,  it  was  referred  to  Capt 


GaUon^  R.E.,  to  determine  what  steps 
oaght  to  be  taken  by  the  Board  to 
abate  the  nuisance;  which  has  resulted 
in  the  partial  opening  of  the  Ootfal 
Sewer. 

2 


MuwU  of 
Order. 
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PUading^De-  WALSHAM     V.     STAENTON 

murrer, —  Mul- 
ti/arioutnest. 

There  is  no 

equity  to  main-    jx^^ 

tain  a  Bill  riom. 

against  the  re- 

pwsenutivesof       "phe  material  allegations  of  the  Bill  were  as  follows 


1  HIS  cause  came  on  on  the  demurrer  of  the  Defendant 


a  person  who 
was  acoessoty 
to  a  fraud,  from       1.  The  Carron  Co.  are  a  corporation  incorporated  by 

rived  no  pecu-  Royal  Charter  in  1773,  and  whose  affairs  are  regulated  by 

m^l^f  Uie  *^^  ^®^^^'  ^^*®^  respectively  in  1760  and  1771. 

ground  that,  if 

aUve,  he  might       2.  By  the  later  of  these  deeds  it  was  provided  that  the 

have  been  made  •* 

answeraUe  for  capital  of  the  Company  should  be  £150,000,  in  600  shares 

*^      ,  .      of  £250  each ;  and  no  future  partner  was  to  have  any  vote 

The  relation  * 

between  mana-  in  the  management  unless  he  held  at  least  ten  shares  :  and 

pany  and  the '  *U  holders  of  ten  shares  or  more  were  to  have  one  vote  for 
shareholders  in  ^^^^  £2500   capital  stock    in    their    possession.      Two 

shares  in  the      general  meetings  were  to  be  held  every  year  at  Carron  ; 
Companyisnot  ^    ,  .  n  ,  .        / 

analogous  to      and  a  committee  ox   management  was   to   be  appomted, 
truBt^and*  ^    which  was  to  meet  once  a  month,  and  part  of  whose  busi- 

cestui  que  trust  ^^gg  ^^s  to  be  "  to  receive  all  intimations  with  regard  to 
In  respect  of  the  ^  " 
trust  property,  the  sale  or  disposal  of  any  part  of  the  stock  of  the  Corn- 
Therefore,  one  pany."     All  shareholders,  present  and  future,  were  to  be 
such  manager  *^      •'                                           '  -r                                     / 

who  assists        at  liberty  to  sell  their  shares,  or  any  number  not  less  than 

fraudulently      two  of  them,  on  the  following  conditions  : — Such  partner 

iTnot^answer^  was  to  make  intimation  in  writing  to  a  monthly  meeting  of 

tM**  **nid*be"  *^®  nnDiber  of  shares  he  proposed  to  sell,  and  the  price  at 

who  knowingly  which  he  proposed  to  sell  them ;  and  if  the  Company,  or 

trustee  to  make  a^J  existing  shareholder,  chose  to  buy  them  at  that  price 

default  before  the  second  monthly  meeting,  they  and  he  were  to  be 

at  liberty  to  do  so  ;  but  if  not,  then  the  shares  might  be 

offered  to  the  public  at  that  price,  but  not  at  any  lower 

price  without  a  fresh  reference  to  the  committee ;  and  no 


Staiement, 
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sale  of  any  shares  to  strangers  was  to  take  place  till  the         1^^- 
said  offer  had  been  made  to  the  Company  at  a  monthly      Walsham 
committee,  and  rejected  by  the  second  following  one ;  and      stainton. 
all  shares  sold  or  attempted  to  be  sold  in  contravention  of 
this  rule  were  to  be  ipso  facto  forfeited  to  the  Company. 

No  fiitnre  partner  whatever  was  to  be  entitled  to  exa- 
mine the  Company's  books  at  his  pleasure ;  but  every 
partner  entitled  to  vote  in  the  direction  of  the  Company's 
affairs  was  to  have  a  right  to  attend  the  meetings  of  a 
monthly  committee,  and  to  see  and  examine  the  procedure 
had  by  them ;  and  might,  in  case  he  should  find  fault  with 
the  committee,  represent  the  same,  and  move  for  redress 
at  general  meetings.  It  was,  therefore,  expressly  provided 
and  declared,  that  the  Company's  books  should  be  only 
open  to  the  inspection  of  the  then  present  partners,  and  of 
the  monthly  committees  at  their  meetings,  or  of  any  mem- 
ber having  authority  or  commission  from  the  committees 
to  examine  the  same ;  with  a  proviso  that  any  two  partners 
holding  not  less  than  twenty  shares  might  obtain  such 
authority  from  the  committees  on  proper  cause  shewn. 

3.  Francis  Garbett  was  one  of  the  then  present  share- 
holders in  the  Company,  and  one  of  the  persons  men- 
tioned as  a  shareholder  in  the  Charter  of  Incorporation ; 
and  he  was  in  the  month  of  March,  1771,  the  holder  of 
fifteen  shares  in  the  Company. 

6.  In  March,  1771,  these  shares  were  deposited  with  Glyn 
Sf  Co.  to  secure  the  balance  of  a  current  account. 

56.  The  debt  due  to  Glyn  ^  Co.  has  been  long  since 
paid  off;  and  Glyn  8f  Co.  have  not  now  any  interest  in  the 
property. 

7.  The  said  Francis  Garbett  and  other  persons  had  in 
the  year  1770  granted  bonds  to  certain  persons  (who  were 
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1«68.  afterwards  represented  by  diaries  Selhrig)y  as  trustees  for 
Walsham  their  creditors.  Francis  Garbett  died  on  the  9th  January, 
Ajj^JItow.      1800,  and  the  Plaintiff  was  his  legal  personal  representative. 

10.  In  the  year  1810  Selkrig^  without  notice  to  any  one 
interested  in  Francis  Garbetfs  estate,  procured  himself  to 
be  made  executor  creditor,  on  behalf  of  Mr.  T.  FairholmCy 
to  the  extent  of  forty  of  the  said  fifty-five  shares. 

11.  From  1786  to  1825,  Joseph  Stainton  was  manager 
of  the  Company  at  Carron;  and  from  1808  to  1851,  Henry 
Stainton  was  London  agent  of  the  Company. 

12.  The  Company  did  not  long  continue  to  act  accu- 
rately under  the  deed  of  settlement.  The  last  monthly 
committee  meeting  took  place  in  1813,  and  since  then  no 
such  committee  had  ever  been  appointed.  The  committee 
never  held  monthly  meetings,  but  generally  met  five  or 
six  times  a  year  up  to  1810,  once  in  1811,  once  in  1812, 
and  four  or  five  times  in  1813,  when  they  ceased  to  meet. 

13.  In  April,  1813,  Glt/n  ^  Co.  offered  to  sell  thirty  of 
the  said  fifty-five  shares  to  the  Company. 

14.  Joseph  Stainton  agreed  to  be  the  purchaser ;  and  in 
January,  1815,  fifteen  of  such  shares  were  transferred  to 
him  by  deed,  and  entered  as  transferred  in  the  books  of  the 
Company  at  a  meeting  at  which  Joseph  Stainton  alone  was 
present,  holding  proxies  for  six  others,  including  Henry 
Stainton. 

16.  At  a  similarly  attended  meeting  held  15th  June, 
1815,  Joseph  Stainton  produced  (to  himself)  a  power  of 
attorney,  authorising  Alexander  Smith  to  receive  the  divi- 
dends on  these  shares  which  might  become  due  to 
Glyn  4'  Co. 

17.  On  the  29th  September,  1817,  Selkri^  offered  the 
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remaining  forty  shares  for  sale  to  the  Company  at  a  price 
fixed  in  the  said  offer,  which  was  afterwards  accepted  by 
Henry  Stainton ;  and  such  shares  were  accordingly  trans- 
ferred to  him  at  a  general  meeting,  at  which  Joseph  Stainton 
(with  the  same  six  proxies)  and  Joseph  Dawson  alone  were 
present. 

21.  The  accounts  and  books  required  by  the  charter  and 
deeds  of  settlement  were  regularly  kept,  but  the  accounts 
were  not  examined  with  the  vouchers,  or  certified  as 
correct. 

As  regards  the  accounts  at  Carron  it  was  the  custom  of 
Joseph  Stainton  to  make  out  half-yearly  balance  sheets, 
which  were  submitted  to  the  next  general  meeting,  and 
compared  with  the  ledger  by  the  book-keeper  and  two 
members  of  the  Company,  one  of  whom  was  usually  the 
manager  and  the  other  the  president  of  the  meeting ;  and  if 
the  said  balance  sheet  agreed  with  the  ledger,  a  certificate 
thereof  was  entered  in  the  books  of  the  Company  and 
signed, 

22.  Henry  Stainton  was  frequently  the  president  of  the 
general  meetings,  and  the  person  who,  along  with  Joseph 
Staintonj  compared  the  balance  sheets  with  the  ledger  and 
certified  the  result  in  the  books  of  the  Company, 

23.  From  1805  to  1839,  both  inclusive,  an  unvarying 
dividend  at  the  rate  of  £9  per  cent,  per  annum  was  paid. 

24.  Joseph  Stainton  died  in  1625,  and  the  demurring 
Defendant  is  his  legal  personal  representative  in  England. 

27.  Henry  Stainton  died  in  1841,  and  the  remaining 
Defendants  (other  than  the  Carron  Company)  are  his  legal 
personal  representatives. 

28.  The  Plaintifi*  in  the  year  1860,  for  the  first  time, 
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ascertained  (as  the  fact  is)  that  the  aforesaid  sales  of  the 
said  fifteen  shares  to  the  said  Joseph  Stainton  and  of  the 
said  forty  shares  to  the  said  Henry  Stainton  were,  under  the 
circumstances  hereinafter  appearing,  fi-audulent  and  void. 

29.  Joseph  Staintouy  fi-om  the  time  of  his  becoming 
manager  at  Carroriy  introduced  from  time  to  time  into  the 
Company  his  own  immediate  relations,  and  obtained  by  his 
influence  their  appointment  to  fill  all  offices  of  trust  therein. 

30.  Joseph  Staintonsind Henry  Stainton^  taking  advantage 
of  their  respective  positions  in  the  Company  and  in  collu- 
sion with  the  Dawsons  (their  nephews),  entered,  long 
previous  to  the  year  1815,  into  a  scheme  to  secure  to  them- 
selves the  whole  benefit  of  the  Company,  and  with  that  view 
conspired  together  to  procure  the  discontinuance  of  the 
committees  of  management,  where  proxies  were  not  allowed, 
and  to  keep  the  accounts  of  the  Company  fraudulently,  so 
as  to  conceal  from  the  shareholders  the  real  value  of  the 
shares,  in  order  that  they  (the  Staintons)  might  buy  up  at  an 
undervalue  such  shares  as  were  offered  for  sale,  and  at  the 
same  time  make  themselves  a  majority  of  votes  at  the 
meetings  of  the  Company. 

31.  Such  fraudulent  scheme  was  carried  into  effect  in 
the  following  manner : — 

32.  Henry  Stainton  had,  long  before  the  year  1815, 
with  the  knowledge  and  privity  of  and  acting  in  collusion 
with  Joseph  Stainton  and  the  Dawsonsy  retained  in  his  own 
hands  a  very  large  fund  belonging  to  the  Company,  but 
which  did  not  appear  in  the  books  of  the  Company  at 
Car r on. 

33.  Such  fund  arose  as  follows  : — The  Company  had  for 
many  years  previous  to  1815  been  in  the  habit  of  supply- 
ing the  Government  largely  with  gun-mortars,  shot,  and 
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other  military  stores,  which  were  manufactured  at  the  works 
at  Carron  and  sent  thence  by  sea  to  London^  consigned 
by  the  manager  at  Carron  to  the  agent  in  London  for 
delivery  to  the  Board  of  Ordnance.  A  separate  account 
was  kept  in  London  and  at  Carron  for  this  branch  of  the 
business,  called  the  "  Ordnance  Account." 

34.  Joseph  Dawson  and  Joseph  Stainton^  when  they 
shipped  a  consignment  to  He^iry  Stainton,  used  to  invoice 
the  goods  to  London  and  to  debit  them  to  the  Board  of 
Ordnance  in  the  books  at  Carron  at  a  price  much  less  than 
that  at  which  they  had  contracted  to  sell  them  to  the  Board 
of  Ordnance.  William  Dawson^  who  was  manufacturing 
clerk  and  had  the  charge  of  manufacturing  the  goods,  and 
the  duty  of  seeing  that  they  were  properly  made  and  de- 
spatched, used  to  enter  into  a  book  the  prices  at  which  the 
goods  manufactured  at  Carron  were  to  be  issued ;  and  from 
this  book  the  invoices  of  goods  were  made  out  when  they 
were  despatched ;  and  he  fraudulently  entered  the  goods 
made  for  the  Board  of  Ordnance  at  prices  far  below  those 
which  he  knew  the  Board  of  Ordnance  had  agreed  to  pay. 
After  the  said  Board  had  paid  the  full  contract  price, 
Henry  Stainton  entered  the  sums  which  he  actually  received 
to  their  credit  in  the  separate  account  with  them  kept  in  the 
books  of  the  Carron  Company  at  London,  He,  however, 
remitted  to  Carron  only  the  sums  at  which  the  goods  were  in- 
voiced thence  to  him,  the  difference  between  these  sums  and 
the  sum  paid  by  the  Board  of  Ordnance  being  retained  and 
invested  in  Joseph  Stainton's  name.  The  sums  so  retained 
were  carried  to  a  secret  account  kept  by  Henry  Staintonj 
and  sometimes  called  by  him  the  "Outcome  of  the  Board's 
Account,"  and  sometimes  "the  Deposit."  It  is  herein- 
after referred  to  as  "  the  Secret  Reserve  Fund." 

35.  Between  the  years  1808  and  1816  the  Company  had 
very  large  transactions  with  the  Board  of  Ordnance,  and 
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^868.  this  course  of  conduct  was  continued  during  all  that  period. 
On  the  1st  of  January,  1808,  the  Secret  Reserve  Fund 
amounted  to  £80,000  stock.  Between  the  years  1808  and 
1816,  £110,000  stock  had  been  purchased  for  this  fund, 
and  stock  to  the  amount  of  £70,000  had  been  sold  for  the 
use  of  the  Company;  and  m  the  year  1816,  the  Secret 
Reserve  Fund  consisted  of  £120,000  Consols.  The  dividends 
upon  the  stock  so  from  time  to  time  purchased  for  the  Com- 
pany were  regularly  carried  to  the  credit  of  the  Company 
in  the  books  at  Carron  from  the  year  1808  to  the  year  1816 ; 
but  tlie  capital  stock  nowhere  appeared  in  the  books  at 
Carron  or  in  London, 

36.  Up  to  the  year  1816,  Henry  Stainton,  in  the  Ord- 
nance Account  sent  from  London  to  Carron^  stated  the  sums 
received  from  the  Board  of  Ordnance  at  the  true  amount 
paid  by  the  Board ;  so  that  the  Ordnance  Account  in  Lon- 
don  showed  that  the  Board  had  paid  large  sums  in  excess 
of  what  they  were  charged  with.  The  sums  so  appearing 
to  be  paid  in  excess  were  stated  in  these  accounts  to  be 
invested,  and  the  mode  of  their  investment  was  sho>vn. 
When  these  accounts  were  received  at  Carron^  Joseph 
Stainton^  in  transferring  them  to  tlie  books  at  Carron  con- 
taining the  Ordnance  Account,  altered  them  so  as  to  make 
it  appear  that  the  only  sum  paid  by  the  Board  of  Ordnance 
was  the  sura  at  which  the  goods  had  been  invoiced  from 
Carron  to  London^  and  he  omitted  all  mention  of  the  invest- 
ment made  by  Henry  Stainton,  By  this  plan  the  Ordnance 
Account  at  Carron  was  kept  apparently  balanced  up  to  the 
year  1816. 

37.  Afler  the  year  1816,  Henry  Stainton  continued  to 
state  the  sums  received  from  the  Board  at  their  actual 
amoimt,  and  these  sums  were  accurately  transcribed  into 
the  books  at  Carron;  so  that  it  there  appeared  as  though 
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the   Board  had  paid  in  excess   of  what   was   due  from 
them. 

38.  In  the  year  1811,  Joseph  Stainton  wrote  a  letter  to 
Henry  Stainton^  which  shows  that  he  was  a  party  to  this 
contrivance. 

39.  In  the  year  1850,  Henry  Stainton  admitted  in  a  let- 
ter to  William  Dawson  that  the  Secret  Reserve  Fund  then 
amounted  to  £96,046  14«.  bd.  This  letter  speaks  of  the 
fund  as  "  the  reserve  account  long  ago  put  into  my  hands 
for  safe  and  secret  custody."  The  letter  also  contains  the 
following  passage — "  The  whole,  being  the  property  of  the 
Carron  Company,  stands  in  my  name,  and  is  entirely  un- 
known to  any  one  here  besides  myself.  How  far  it  may  be 
prudent  to  communicate  this  fact  is  for  you  to  judge;  that 
it  should  be  communicated  to  the  partners  generally  would 
in  my  opinion  be  exceedingly  indiscreet.  It  was  originally 
intended  to  form  a  fund  to  meet  any  unforeseen  occurrence 
in  the  business,  such  as  for  instance  the  present  and  pro- 
spective state  of  the  iron  trade,  without  making  any  public 
difference  as  to  the  Company's  proceedings  in  money 
matters." 

40.  The  existence  of  the  Secret  Reserve  Fund  was  not 
known  to  any  member  of  the  Company  other  than  the 
Staintons  and  the  JDawsons  until  the  year  1852 ;  but  afler 
that  date  its  existence  was  disclosed,  and  it  was  subse- 
quently paid  or  accounted  for  to  the  Company. 

41.  Henry  and  Joseph  Stainton,  between  the  years  1808 
and  1817,  retained  in  their  hands  very  large  sums,  which 
they  did  not  account  for  to  the  Company. 

42.  Shortly  before  the  half-yearly  meetings,  Henry  and 
Joseph  Stainton  used  to  prepare  "trial"  balance  sheets  of 
the  Company.     These  balance  sheets  were  not  intended  to 
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be  adopted^  bat  were  meant  to  pat  Henry  Stainton  in  pos- 
session of  the  trae  state  of  the  accounts^  so  as  to  enable 
him  to  prepare  fictitious  accounts  for  adoption  by  the 
meeting. 

43.  Under  these  circumstances,  the  real  value  of  the 
shares  in  the  Company  was  not  known. 

44.  Since  the  death  of  Henry  Stainton^  proceedings  have 
been  instituted  against  his  estate,  and  it  has  been  com- 
pelled to  refund  sums  amoimting  to  £220,000  to  the  Com- 
pany, and  a  farther  sum  b  still  claimed  by  the  Company. 

47.  Under  these  circumstances,  the  said  fifteen  and  forty 
shares  were  purchased  by  Joseph  and  Henry  Stainton  at  a 
great  undervalue. 

The  Bill  also  contained  allegations  for  the  purpose  of 
explaining  the  delay  in  bringing  the  suit,  and  of  negativ- 
ing certain  anticipated  defences  not  material  to  the  question 
raised  by  the  demurrer,  and  prayed — 

\8t.  That  the  sale  of  the  forty  shares  to  Henry  Stdinton 
ought  to  be  set  aside,  and  the  shares  retransferred  to  the 
Plaintiff*. 

2ndly.  The  like  with  regard  to  the  fifteen  shares  sold  to 
Joseph  Stainton, 

Srdly.  An  account  of  dividends  and  bonuses  paid  in 
respect  of  such  shares  since  the  respective  sales  thereof. 

ithly.  An  injunction  restraining  Henry  Stainton^ s  execu- 
tors firom  transferring  the  forty  shares. 

bihly.  An  injunction  restraining  the  Carron  Company 
from  refusing  to  concur  in  a  transfer  of  these  shares  to 
the  Plaintiff*. 

6thly.  That  the  Defendants  other  than  the  Carron  Com- 
pany might  pay  the  costs. 
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Sir  Hugh  Cairns^  Q.C.,  and  Mr.  John  Pearson^  for  the         1868. 
demurrer : —  Wauham 

V, 

Ut  The  Plaintiff  has  shown  no  title  to  institute  the  suit.      Staistok. 


In  1813,  Glyn  Sf  Halifax  were  the  persons  entitled  to  the 
fifteen  shares  bought  by  Joseph  Stainton ;  therefore,  if  any 
one  were  injured  by  that  sale  and  purchase,  Glyn  ^  Co. 
would  be  the  proper  persons  to  complain  of  it ;  but  there  is 
no  allegation  that  they  were  deceived  in  the  matter. 

The  statements  in  the  paragraphs  32  to  43  inclusive,  so 
far  from  showing  any  fraud  on  the  part  of  Joseph  Staintauy 
disclose  a  very  proper  and  prudent  course  of  management. 
This  is  shown  by  the  fact  that  a  constant  dividend  of  £9  per 
cent,  was  paid  from  1805  to  1839,  notwithstanding  the  fluc- 
tuations in  the  trade ;  and  it  appears  that  this  was  in  part 
at  least  effected  by  sales  of  the  Secret  Reserve  Fund. 

Our  contract  was  made  in  1813,  and  there  is  nothing  to 
show  that  there  then  was  any  secret  fund  at  all. 

indly.  The  relief  is  not  one  which  can  be  given  by  a 
Court  of  equity. 

With  regard  to  Henry  Stainton  they  ask  that  the  con- 
tract may  be  set  aside  and  the  shares  restored  to  them. 
But  as  against  Joseph  Stainton  they  ask  nothing  but  pure 
damages — viz.  the  difference,  with  interest,  between  the 
sum  which  he  ought  to  have  received  and  did  receive  in 
1813.  But  this  Court,  (except  under  the  authority  of  the 
new  statute  (a),)  never  gives  damages  as  such  except  in  cases 
of  mesne  profits :  Powell  v.  Aiken  (J). 

The  only  remedy  against  Joseph  Stainton  would  have 
been  by  action  of  deceit,  and  that  action  could  not  have 
been  brought  after  the  expiration  of  six  months  from  Joseph 
StaintorCs  death. 
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(d)  4  K.  Jt  J.  848. 
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Zrdly.  The  Bill  is  multifarious. 

Why  should  we  be  mixed  up  with  the  case  against  Henry 
Stainton  f  The  contracts  are  different,  the  sales  distinct, 
and  quite  different  defences  might  be  taken.  There  is 
nothing  in  common  between  tlie  sales  except  that  both 
vendors  deduce  their  title  from  Garbett,  who  is  not  the 
vendor  in  either  case. 

This  is  simply  a  case  where  a  mortgagee  with  a  power  of 
sale  has  sold  the  property,  and  the  mortgagor  afterwards 
comes  to  complain  that  it  was  sold  at  an  undervalue.  We 
do  not  dispute'  that  a  Court  of  equity  has  jurisdiction  to 
undo  a  completed  transaction  of  this  nature ;  but  that  juris- 
diction is  precisely  analogous  to  proceedings  at  law  upon  an 
averment  of  "  scienter :"  Wilde  v.  Gibson  (a). 

Mr.  Gifardj  Q.C.,  and  Mr.  Eddis  for  the  Bill  :— 

Demurrers  raising  these  points  were  put  in  by  the  other 
Defendants  and;overruled  by  the  Lords  Justices. 

[The  Vice-Chancellor. — The  question  is,  IsL  Were 
not  these  shares  sold  at  an  honest  price  ?  2ndly,  Can  you 
have  a  Bill  for  damages  thirty  years  after  the  death  of  the 
wrongdoer?] 

Mr.  Giffard. — The  case  of  Blair  v.  Bromley  (b)  is  an 
authority  on  the  second  point.  We  are  the  personal  re- 
presentatives of  the  persons  injured,  and  the  fraud  is  one 
but  recently  discovered. 

[The  Vice-Chancellor. — I  know  of  no  case  determin- 
ing that  you  can  bring  a  man  here,  merely  because  he  is  the 
representative  of  a  person  who,  if  alive,  would  have  had  to 
pay  costs.] 

Mr.  Giffard. — This  was  one  entire  fraud  concocted  by 

(a)  1  H.  L.  Caa.  605.  (6)  2  Ph.  864. 
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Joseph  and  Henry  Staintoriy  commencmg  as  early  as  1808, 
for  the  purpose  of  getting  all  the  shares  in  the  Company, 
including  these  fifty-five  shares  of  Garbetfsy  into  their 
hands:  Att-Gen.  v.  Cradock(a). 

The  case  is  simply  this: — My  trustee  withdraws  from 
the  trust  estate  a  certain  sum  to  induce  me  to  believe  that 
the  trust  fund  is  smaller  than  it  is  in  reality,  and  he  then, 
while  I  am  under  this  misapprehension,  gets  me  to  sell 
my  share  to  him  at  an  undervalue. 

It  would  be  contrary  to  the  practice  of  the  Court  to  take 
such  an  account  as  this  against  one  trustee  alone ;  and  there- 
fore Joseph  Stainton  would  have  been  a  necessary  party 
with  regard  to  the  forty  shares,  irrespective  of  any  question 
affecting  the  fifteen  shares.  Are  we  to  file  two  Bills,  one 
for  each  set  of  shares,  when  each  Bill  would  have  to  be 
against  the  very  same  parties,  and  would  contain  precisely 
the  same  allegations? — Campbell  v.  Mackay{h)  ;  Innes  v. 
Mitchell  (c). 

Besides,  it  is  a  mere  assumption  to  say  that  Joseph 
Stainton  had  nothing  to  do  with  the  forty  shares. 

A  reply  was  not  heard. 


1868. 
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Vicb-Chancellor  Sir  W.  Page  Wood  : — 

I  think  the  allegations  I  have  here  are  insuflBcient  to 
maintain  the  Bill  against  Joseph  Stainton^  even  taking  it  as 
a  Bill  against  him  alone;  but  I  further  think  that  the 
remedy  against  him  should  be  pursued  separately. 

The  case  is  shortly  this : — Thirty-eight  years  after  the 
time  when  you  say  that  the  firaud  was  committed,  you  come 

(a)  3  My.  &  Cr.  86.         (h)  1  My.  &  Cr.  603.  (c)  4  Drew.  67. 
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here  to  charge  therewith  a  person  who  at  third  or  fourth 
hand  represents  the  alleged  author  thereof. 

After  80  great  a  lapse  of  time,  there  is  all  the  more  neces- 
sity that  the  allegations  of  fraud  upon  which  the  equity  of 
the  Bill  is  founded  should  be  exceedingly  particular  and 
precise.  But  upon  this  Bill  I  not  only  do  not  find  any- 
thing of  that  sort,  but  I  do  find  enough  to  lead  me  to  think 
that  the  Bill  is  not  susceptible  of  any  amendment  which 
could  be  sufficient  for  this  purpose. 

The  price  to  be  paid  for  these  shares — £133  per  cent, 
of  their  nominal  value — was  fixed  in  1813.  The  purchase 
was  completed  in  1815.  But  1  find  no  specific  allegation  of 
fraud  definitely  pointing  at  either  of  those  years. 

The  fraud  alleged  begins  at  paragraph  30.  [His  Honour 
read  it].  The  expression  "long  previous  to  1815"  is  not 
sufficiently  precise  to  invalidate  a  transaction  which  oc- 
curred in  April,  1813  ;  it  may  well  be  that "  long  previous" 
does  not  include  this  particular  time.  Then  we  have  in 
paragraph  33  the  words  "many  years  previous  to  1815." 
This  is  all  that  is  fixed  as  to  date  ;  and,  although  "  many 
years  previous  to  1815"  must  of  course  be  taken  to  go 
beyond  1813,  yet  all  that  is  specifically  stated  regarding 
that  "  many  years"  is,  that  during  all  that  time  the  Com- 
pany had  dealings  with  the  Board  of  Ordnance ;  which  is 
obviously  not  an  allegation  of  fraud.  When  we  come  to 
paragraph  35,  we  have  a  statement  carrying  back  this 
particular  course  of  dealing  as  far  as  1808,  which  would, 
of  necessity,  include  1813;  but  this  paragraph  contains  no 
averment  that  the  stock  there  mentioned  was  not  properly 
applied ;  and  it  is  clear  that  £70,000  was  so  appUed.  Then 
it  is  said,  that  in  1816  a  sum  of  £120,000  Consols,  which 
belonged  to  the  Carron  Company,  was  standing  in  the 
name  of  Joseph  Staintorij  and  that  the  dividends  thereon  were 
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regularly  carried  to  the  credit  of  the  Company.     I  do  not 
see  anything  amounting  to  fraud  in  this. 

All  that  appears  in  favour  of  the  Plaintiff  in  these  aver- 
ments is,  that  in  1808  the  reserved  fund  was  £80,000  ;  that 
£70,000  (part  thereof)  was  afterwards  rightly  applied  ;  and 
that  in  1816  the  fund  had  risen  again  to  £120,000.  No- 
thing is  said  as  to  what  became  of  the  £10,000  not  stated 
to  have  been  properly  applied ;  and  I  cannot  assume  that 
it  was  misappropriated. 

Up  to  1816  it  appears  that  Henry  Stainton  stated  the 
true  amounts  of  all  these  Government  sales  in  the  books 
in  London ;  there  is,  therefore,  so  far  nothing  kept  back. 
Up  to  1816  everytliing  is  straight  and  proper  in  the 
London  books  ;  but  then  it  is  said  that  Joseph  Stainton  at 
Carron  altered  the  accounts  so  as  to  falsify  the  books 
there.  [His  Honour  read  paragraph  36].  There  is  no- 
thing up  to  this  which  would  have  the  effect  of  deceiving 
purchasers  in  London, 

Then  there  is  set  out  a  letter  of  1811,  written  by  Joseph 
Stainton^  which  shews  that  he  was  cognizant  of  the  exist- 
ence of  "  the  outcome  account ;"  but  when  I  couple  this 
with  the  fact  that  £70,000  is  admitted  to  have  been  pro- 
perly applied  after  the  date  of  this  letter,  and  bear  in  mind 
that  nothing  is  said  as  to  the  application  of  the  remainder 
of  the  reserve  fund  then  existing,  I  do  not  see  any  reason 
for  presuming,  as  against  this  Defendant,  a  fraud  which  is 
certainly  not  distinctly  alleged.  When  we  go  back  to 
1813,  I  find  no  averment  that  there  was  then  any  secret 
ftmd  which  could  affect  the  price  of  shares. 

I  now  come  to  the  allegation  contained  in  the  41st  para- 
graph of  the  Bill.  Henry  and  Joseph  Staintouy  between  the 
years  1808  and  1817  (that  may  mean  1814,  15,  16,  17), 
retained  in  their  own  hands  very  large  sums  belonging  to 
the  Company ;  but  it  does  not  appear  that  the  value  of 
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these  or  any  other  shares  was  affected  thereby.  Then 
nothing  more  is  alleged  which  is  material  to  this  point  till 
we  come  to  the  averment  that  these  shares  were  sold  at  an 
undervaloe ;  but  it  is  quite  consistent  with  thiB  averment^ 
that  the  entire  loss  accrued  in  respect  of  the  forty  shares^, 
and  that  the  fifteen  shares  at  present  in  question  realised 
their  full  value.  Then  comes  the  statement  that  this  alleged 
fraud  was  not  found  out  imtil  a  late  date.  I  agree  that  it 
is  immaterial  whether  Messrs.  Glyn  Sf  Co.  joined  in  this 
fraud,  if  there  were  a  fraud ;  but  I  do  not  find  anything 
even  leading  to  the  presumption  that  they  did  so,  or  that 
the  sale  by  them  was  not  in  every  respect  proper  and  bon& 
fide. 

I  may  here  remark,  that  if  my  decision  in  this  case  turned 
upon  the  insufficiency  of  allegations  such  as  these  I  should 
certainly  give  leave  to  amend ;  a  leave  which  I  only  with- 
hold because  I  think  that  in  no  form  in  which  these  facts 
could  be  presented  to  the  Court,  would  they  be  sufficient  to 
maintain  this  Bill. 

Even  if  I  were  inclined  to  allow  the  Bill  to  be  amend- 
ed as  regards  the  allegations  by  which  an  equity  is  attempt- 
ed to  be  raised,  I  should  still  feel  compelled  to  allow 
this  demurrer  for  multifariousness.  I  think  that  the 
two  cases  (against  Henry  Stainton  and  Joseph  Stainton) 
should  be  brought  forward  separately,  and  for  the  following 
reeson :  if  these  two  gentlemen  are  so  tied  together  that 
they  would  both  be  necessary  parties  to  a  Bill  filed  in 
respex^t  of  either  one  of  these  sales  alone  (and  that  is 
necessary  to  bear  out  Mr.  Eddis^a  argument),  it  would 
follow  that  Joseph  Stainton  would  be  responsible  for  the 
forty  shares  sold  to  Henry,  as  well  as  for  his  own  fifteen ; 
that  is  to  say,  that  JosepKs  representatives  are  to  be  con- 
sidered as  sureties  for  the  acts  and  defaults  of  Henry  in 
respect  of  these  shares,  and  would  therefore  be  necessary 
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parties  to  any  Bill  against  Henry ;  and  the  case  was  com- 
pared to  that  of  a  trustee  who  stands  bj  and  sees  his 
co-trustee  make  away  with  the  fund.  But  the  obvious 
answer  to  this  view  of  the  case  is^  that  all  Henry  StaintOfCa 
shares  are  in  existence ;  and  it  is,  upon  the  allegations  in  this 
Bill,  the  clear  right  of  the  Plaintiff,  if  he  have  any  right  at 
all,  to  enforce  a  lien  on  these  shares.  The  only  case  for 
relief  which  he  could  therefore  make  against  Joseph  Stain- 
ton  in  regard  to  these  forty  shares  would  be  in  respect  of 
dividends  and  bonuses ;  and,  accordingly,  when  we  come  to 
the  prayer  of  the  Bill  we  find  that  this,  and  this  only,  is  the 
relief  asked  against  this  Defendant  in  respect  of  the  forty 
shares.  [His  Honour  read  the  third  paragraph  of  the  prayer.] 

It  does  seem  to  me  entirely  novel  to  say  that  a  party 
cognizant  of  and  conniving  at  a  fraud  (I  put  the  case  as 
high  as  that),  who  has  received  no  part  of  the  money,  and 
has  not  reaped  any  advantage  from  the  fraud,  can  be 
pursued  in  this  Court  for  the  recovery  of  damages  merely. 
This  is  not  a  case  of  co-trustees  such  as  I  have  already 
alluded  to,  but  merely  a  case  where  two  persons,  both 
managers  of  the  same  Company,  have  combined  to 
conceal  the  true  state  of  the  Compan/s  affairs.  But, 
suppose  two  agents  to  have  been  severally  guilty  of  such 
conduct,  and  suppose  further  that  A.  has  the  funds,  and 
that  his  representatives  have  been  held  liable  to  make  good 
a  great  difference  between  the  value  at  which  the  shares 
were  purchased  by  A.  and  their  true  value,  how  can  I 
make  B.  liable  for  that  in  this  Court  ?  If  liable  at  all  it 
must  be  by  action  at  law ;  an  action  of  deceit  for  having  by 
false  representations  induced  you  to  sell. 

It  is  true  that  this  Court  will  deal  with  any  one  who  has 
been  privy  to  a  fi^ud  of  this  kind,  even  though  he  may 
not  have  got  any  part  of  the  fund,  and  will,  in  his  lifetime, 
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compel  discovery  from  him,  and  make  him  answerable  for 
costs ;  but  I  do  not  know  of  any  case  where  executors  have 
been  made  liable  in  this  way,  where  it  is  not  asserted  that 
any  direct  benefit  accrued  to  the  assets  in  their  handsi 

Assuming  it  to  be  clearly  the  case  that  such  a  con- 
cealed fraud  as  that  w^hich  "  might  be  made  to  appear 
by  amendment  of  the  present  Bill  had  in  fact  taken 
place,  and  that  Joseph  Stainton  had  in  fact  received  a 
benefit  therefrom,  that  would  raise  a  case  against  him  and 
his  estate ;  but  it  does  not  seem  to  me  that  such  is  the  fact : 
and  on  a  case  like  this  I  cannot  allow  JosepKs  executor  to 
be  brought  here  to  answer  for  Ilenrxfs  defaults. 

If  any  amendment  consistent  with  what  seems  to  be  the 
truth  could  cure  these  defects,  I  would  give  leave  for  the 
purpose ;  but  it  appears  to  me  that  even  if  made  as  strong  as 
the  facts  will  bear,  the  Bill  would  still  be  open  to  fatal 
objections.  I  must  therefore  allow  the  demurrer  generally, 
and  decline  to  give  leave  to  amend. 

Demurrer  allowed  with  costs. 


yWy  2„4  8r*  ^^^^  ^    ^^^^ 

CovtncMt 

«,««<  jy^fa  gjjjD       TURNER. 

— Comtmctum. 

A  covenant  ll[E  material  facts  of  this  case  will  be  found  ante.  p.  111. 
not  to  b«  en-  '  ^ 
gaged  in  a  spe- 
cified trade,  Since  the  date  of  the  order  there  reported  the  Defendant 

(t  or  in  anv 

matter  or  thing  James   Lake  had   entered   into   partnership  with   George 

whatsoever  in 

anjwise  relating  thereto"  within  a  given  district,  does  not  prevent  the  covenantor  from  lending 
monej  to  a  person  engaged  in  sach  trade  within  the  siud  limits  upon  mortgage  .of  his  trade 
premises,  although  he  may  kno^  that  the  mortgagor  has  no  means  of  paying  the  debt  except  out 
of  the  profits  of  the  business. 

Semble :  A  mortgage  expressly  charging  the  debt  upon  such  profits  would  be  a  breach  of  the 
covenant. 

Semble  also :  There  is  nothing  in  such  a  covenant  to  prevent  the  covenantor  from  baying  any 
number  of  houses  within  the  district,  fitting  them  up,  and  selling  them  for  the  purpose  of  the 
trade  in  question,  provided  he  has  no  direct  interest  in  the  businesses  carrried  on  in  them  after 
such  sales  respectively. 
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Axigustus  Turner  (who  was  brought  before  the  Court  by 
Supplemental  Bill);  and  by  the  partnership  deed  it  was 
provided  that  Turner  should  (in  effect)  pay  one-half  of  the 
purchase-money  to  George  Lakey  and  should  be  interested 
in  one  moiety  of  the  business ;  and  it  was  stipulated,  that 
so  long  as  anything  was  due  to  George  Lake  on  his  mort- 
gage, the  partners  were  only  to  draw  £5  per  week  each 
from  the  profits  for  subsistence-money,  and  that  all  the  sur- 
plus profits,  after  providing  for  certain  specified  charges, 
should  be  applied  in  reduction  of  George  Lakers  debt ;  and 
there  was  a  provision  that  James  Lake  and  Turner  (who  were 
both  sui  juris)  might  by  mutual  consent  vary  or  cancel  the 
deed. 

The  Plaintiffs  had  taken  (!onsiderable  pains  to  trace  the 
sums  alleged  to  have  been  paid  by  James  Lake  to  George 
Lake  as  part  of  the  purchase-money  of  the  business ;  and  they 
had  succeeded  in  casting  grave  doubts  on  the  accuracy  of 
the  story  told  by  these  Defendants  in  relation  to  this  trans- 
action, but  nothing  amounting  to  fraud  w^as  proved. 

It  appeared  that  the  "Anchor"  had  on  the  13th  June 
been  opened  as  an  eating-house  by  Lake  and  Turner^  and 
that  they  had  ever  since  been  carrying  on  a  very  successful 
business  there. 

George  and  James  Lake  and  Turner  were  cross-examined 
at  great  length  in  open  Court,  but  nothing  material  was 
elicited. 


1863. 

BlUD 
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Bird 
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Mr.  Daniel^  Q.C,  Mr.  Cleasbi/,  Q.C.,  and  Mr.  Bagshawey 
for  the  Plaintiffs,  now  moved  that  the  Defendants  George 
and  James  Lake  should  be  committed  for  breach  of  the 
injunction  granted  on  the  25th  May  (a) ;  and  for  an  in- 
junction to  restrain  all  the  Defendants  from  carrying  on 
the  said  business  on  the  said  premises,  and  from  assigning 

(a)  Ante,  p.  122. 


Argummi. 


Argum/oU, 
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letting,  or  otherwise  disposing  of  the  premises,  or  any  share 
or  interest  therein,  whilst  fitted  up  as  an  eating-house,  to 
any  other  person. 

Covenants  are  to  be  interpreted  not  according  to  the 
literal  acceptation  of  the  words,  but  the  manifest  intent  of 
the  parties :  2  SmitKa  Leading  Cases  (a),  Griffith  v.  Goodr' 
hand  (b). 

Here  it  is  evident  that  the  intention  of  the  parties  was 
that  George  Lake  should  not  be  concerned  in  setting  up  a 
rival  house, 

[The  Vicb-Chancellob. — ^Might  not  he  lend  money  to 
a  rival  eating-house  keeper  on  his  bond,  even  though  he 
might  know  that  he  had  no  means  of  paying  except  out  of 
profits  ?] 

Mr.  Cleasby. — That  may  be  so ;  but  here  he  is  the  soul 
of  the  whole  transaction :  the  others  are  merely  his  puppets. 

At  any  rate,  George  Lake  is  supporting  this  house  with 
his  capital,  and  that  is  ^^a  matter  relating  thereto"  in 
breach  of  his  covenant. 

Sir  Hugh  Caimsy  Q.C.,  and  Mr.  Rudally  for  George 
Lake;  Mr.  Giffard,  Q.C.,  and  Mr.  Hopwood^  for  James 
Lake;  and  Mr.  Rolty  Q.C.,  and  Mr.  Lindleyy  for  Turner; 
were  not  called  upon. 


J^dgmmL       ViCE-ChANCELLOB  SiB  W.  PaGB  WoOD  : — 

The  Plaintifi*  stands  here  solely  on  his  legal  right  under 
the  covenant,  which  I  must  take  care  shall  not  be  in- 
fringed. 

(a)  6th  Ed.  p.  449.  (6)  Sir  T.  Raym.  464. 
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George  Lake  dissolved  his  partnership  with  Hill  in  1856,        ^^^8. 
and  it  was  then  agreed  between  them  that  he  should  not 
use  any  means  to  injure  the  business  he  was  selling,  in  the 
following  terms : — [His  Honour  read  the  a;greement,  see 
ante^  p.  112]. 

Then  when  the  parties  are  afterwards  carrying  this  agree-      jwdgmmu 
ment  into  effect  by  a  deed,  they  recite  the  agreement,  and 
introduce  into  the  deed,  as  founded  thereon,  the  covenant 
in  question.     [His  Honour  read  it,  see  ante^  p.  112]. 

Now,  giving  all  possible  weight  to  the  authorities  which 
state  that  you  must  gather  the  purport  of  the  covenant 
from  the  intent  of  the  whole  instrument,  I  do  not  think 
that  I  can  hold  this  covenant  to  have  been  infringed. 

Covenants  of  this  kind  are  sometimes  held  to  be  restricted 
by  the  recitals  in  the  deed,  but  I  never  knew  of  a  case  in 
which  such  a  covenant  was  enlarged  by  the  recital,  and  I 
do  not  think  that  this  particular  recital  could  in  any  case 
have  that  effect. 

I  agree  that  the  covenant  and  recital  should  be  read 
together ;  but  I  think,  that,  giving  their  full  effect  to  the 
general  words  contained  in  this  covenant,  there  is  nothing 
to  prevent  George  Lake  from  lending  his  money  to  any 
person  on  whose  bond  he  might  be  content  to  rely,  even 
though  he  might  know  that  such  borrower  was  about  to 
open  an  eating-house  within  the  prohibited  district,  and 
that  there  was  really  no  security  for  the  payment  of  his 
debt  except  the  profits  of  the  business. 

Mr.  Bagshawe  says  "  You  cannot  employ  your  capital  in 
any  way  in  the  business ;"  but  this  seems  to  me  far  too 
extensive  a  construction  of  the  covenant:  it  can  be  carried  to 
this  extent,  and  no  further — that  he  will  not  act  as  director, 
manager,  assistant,  &c.,  perhaps  not  even  as  waiter,  in  such 
an  establishment ;  but  it  is  impossible  to  contend  that  he 
may  not  advance  money  to  enable  others  to  do  so. 
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J^^^-  Mr.  Cleasby  was  therefore,  I  think,  well  advised  in  grap- 

pling at  once  with  the  chief  difficulty,  and  arguing  the 
question  on  the  assumption  of  perfect  bona  fides. 

It  is  admitted  that  George  Lake  originally  intended  to  break 
his  covenant;  he  thought  he  could  honestly  do  so  paying  the 
Jvdffmmu.  penalty ;  then  he  was  advised  that  all  he  could  do  was  to  part 
with  the  business.  Now,  suppose  that  there  was  no  antecedent 
connection  between  vendor  and  purchaser,  and  that  he  had 
sold  this  business  to  a  stranger  on  the  terms  now  relied  on, 
namely  £8000,  of  which  £500  are  to  be  paid  down,  with 
an  undertaking  of  the  vendor  to  lay  out  £1500  in  fitting 
up  the  premises,  and  a  mortgage  of  such  premises  to  secure 
the  whole  of  the  purchase-money  and  interest,  payable  by 
instalments,  with  a  peremptory  power  of  sale  on  default,  but 
without  any  stipulation  that  any  payment  should  be  made 
out  of  profits  :  I  further  assume  that  he  knew  that  he  had 
only  the  profits  to  look  to  for  payment :  all  this  would  not 
be  a  breach  of  the  covenant — it  merely  amounts  to  an 
advance  of  money  to  an  eating-house  keeper.  As  I  read 
the  covenant,  there  is  nothing  to  prevent  Lake  from  buying 
any  number  of  eating-houses  and  selling  them  again,  if  the 
sales  be  bona  fide. 

When  this  case  was  before  me  on  the  25th  of  May  I  was 
not  satisfied  that  this  gentleman  really  intended  to  leave  the 
business,  and  I  therefore  granted  the  injunction  in  terms 
which  were  directed  against  the  scheme  which  I  suspected. 

But  I  think  that  the  partnership  of  June  13  sets  that  ques- 
tion at  rest :  there  seems  to  have  been  a  bona  fide  payment 
on  the  part  of  Turner ;  and  there  is  no  trace  of  George  Lakes 
hand  in  the  arrangement  in  any  form  which  would  give  him 
a  lien  on  the  profits.  True,  the  partners  agree  inter  se  to 
appropriate  the  profits  to  the  redemption  of  their  borrowed 
capital,  which  is  a  very  reasonable  arrangement  as  between 
them ;  and  I  cannot  infer  anything  from  the  provision,  sin- 
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galar  as  it  is,  that  two  persons,  both  of  whom  are  sui  juris, 
may  by  mutual  consent  alter  their  own  deed.  It  seejns  to 
have  been  inserted  ex  abundant!  cautela  by  the  conveyancer 
who  prepared  the  deed,  probably  to  enable  them  more  effect 
tually  to  exclude  George  Lake  if  the  existing  deed  were 
held  to  give  him  an  interest  in  the  business. 

Of  course,  Turner  is  a  purchaser  with  notice ;  but  he  had 
notice  merely  that  George  Lake  cannot  open  this  house  for 
his  own  benefit,  and  he  had  notice  also  that  the  house  had 
not  been  so  opened. 


No  order  on  the  motion.     Costs  to  be  costs  in  the  cause. 


1863. 
Bird 

V. 

Lake. 

Bird 
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Turner. 

Judgment, 


KING  V.  BELLORD. 

1  HIS  was  a  Bill  by  a  purchaser  for  specific  performance 
of  a  contract  for  the  sale  of  a  j)iece  of  freehold  land. 

The  land  was  devised  by  one  John  Roche  to  the  Defen- 
dants, James  Bellord,  his  son  James  Bellord  the  younger, 
and  James  Abbott j  and  their  heirs,  upon  trust,  that  they  or 
other  the  trustee  or  trustees  of  that  his  will  should,  when 
it  should  seem  to  them  or  him  expedient  or  necessary  so  to 
do  for  the  purpose  of  the  will,  sell  and  dispose  of  the  same, 
either  together  or  in  lots,  and  by  public  auction  or  private 
contract,  and  generally  in  such  way  and  manner  as  they 
or  he  should  think  fit ;  and  should  until  such  sale  as 
aforesaid  manage  the  same  premises,  and  should  if  need 
be,  but  not  otherwise,  out  of  the  moneys  to  arise  from  the 
sale  of  his  said  freehold  hereditaments,  pay  his  debts,  and 
funeral  and  testamentary  expenses  ;  and  upon  further  trust 
to  apply  the  proceeds  of  such  sale  for  the  benefit  of  testa- 
tor^s  children  as  therein  mentioned  ;  and  the  trustees  or 
trustee   of  the  will  were  empowered  to  give  effectual  re- 


July  Ut  4-  sth. 

Infant    Trwtee 
—Trust  for 

Sale-- 

Discretion — 

Capacity, 

Although  a 
power  simply 
collateral  may 
be  exercised  by 
an  infant,  a 
devise  to  an 
infant  and 
others  upon  a 
discretionary 
trust  for  sale 
cannot  be  exer- 
cised by  them. 

Devisees  on  a 
discretionary 
trust  for  sale 
(one  of  whom 
was  an  infant) 
having  con- 
tracted to  sell, 
held  on  a  BiU 
by  the  purcha- 
ser for  specific 
performance 
that  the  con- 
tract was  void, 
and  Bill  dis- 
missed accord- 
ingly. 
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1868.         ceipts  and  discharges  for    any  sums  payable  to  them  or 
Kufo         him  by  virtue  of  the  will.    No  beneficial  interest  was  given 
Bbllord.      ^  James  Bellord  the  younger. 

^**''*"'*^  The  land  in  question  was  put  up   for  auction  by  the 

trustees  (the  Defendants),  and  purchased  by  the  Plaintiff. 
On  investigating  the  title  it  appeared  that  James  Bellord 
the  younger  was  at  the  date  of  the  sale  a  minor  of  the  age 
of  seventeen,  and  the  Defendants  thereupon  stated  that  the 
sale  had  been  directed  in  forgetfulness  of  the  fact,  and 
offered  to  return  the  deposit,  and  pay  the  Plaintiff's  costs 
of  investigating  the  title.  This  was  not  accepted,  the 
Plaintiff  insisting  that  the  vendors  should  make  an  appli- 
cation under  the  Trustee  Act ;  and  ultimately  the  Plaintiff 
filed  this  Bill  for  specific  performance. 


Mr.  PemierUmj  for  the  Plaintiff: — 

The  Defendants  refuse  to  complete  on  the  ground  of  the 
infancy  of  one  of  them.  The  infant  can  effectually  join  in 
selling  and  conveying  these  lands,  he  being  a  bare  trustee 
empowered  to  sell  and  having  no  beneficial  interest.  The 
principle  is,  that  a  testator,  or  any  one  else,  may  delegate 
powers  to  an  infant  waiving  the  incapacity,  just  in  the  same 
way  as  a  power  may  be  given  to  a  married  woman  not- 
withstanding coverture. 

The  authorities  as  to  the  exercise  of  powers  by  infants 
are  discussed  in  "  Sugden  on  Powers"  (a)  ;  and  the  cases 
are  given  fully  in  the  Appendix  (6). 

The  result  is,  that  an  infant  may  clearly  exercise  a  col- 
lateral power ;  and  the  only  doubtful  point  is,  whether  he 
may  not  exercise  a  power  over  an  estate  in  which  he  is 
interested. 

(a)  8th  ed.  p.  177.  (6)  Page  910. 
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[The  Vice-Chancellob. — All  those  cases  are  on  powers.        ^868. 
This  is  a  trust.] 


I  submit  that  that  strengthens  the  case,  because  the 
sale  must  be  made  in  order  to  carry  out  the  will,  whereas  AryumenL 
a  power  might  be  purely  optional.  There  can  be  no  doubt 
that  a  testator  can  waive  the  incapacity  of  infancy  as  well 
as  that  of  coverture,  if  he  chooses  to  do  so.  If  the  words 
"  notwithstanding  infanc/'  had  been  added,  there  would 
have  been  no  question,  and  the  fact  of  naming  the  minor  a 
trustee  implies  the  same  thing.  If  this  were  not  so  all  the 
trusts  of  the  will  must  fail. 

Mr.  Giffardj  Q.C.,  and  Mr.  Ramadge,  for  the  Defen- 
dants : — 

The  answer  to  the  whole  argument  is,  that  this  is  a  trust 
and  not  a  power ;  and  it  is  a  discretionary  trust,  which 
cannot  be  exercised  by  an  infant.  The  theory  on  which 
all  the  authorities  cited  as  to  powers  proceed,  is,  that  the 
act  done  is  the  act  of  the  donor  of  the  power,  the  donee 
being  a  mere  instrument  or  conduit  pipe.  Therefore,  it  is 
said,  the  donor  of  the  power  may  use  any  hand  he  pleases^ 
notwithstanding  incapacity.  It  is  an  act  done  in  substance 
in  the  name  of  the  person  who  created  the  power,  and  in 
law  it  is  his  act. 

[Mr.  James  J  Amicus  Curice,  mentioned  a  recent  case  of 
Jones  V.  Jonesj  where  the  Vice-Chancellor  had  considered 
that  it  was  no  objection  to  a  contract  for  the  purchase  of  a 
colliery,  that  the  purchaser  had  employed  an  infant  as  his 
agent.     The  point,  however,  had  not  called  for  a  deciBion.] 

Mr.  Giffard, — ^That  is  my  distinction.  An  agent  or  the 
donee  of  a  power  acts  in  the  name  of  the  principal  or  the 
donor ;  but  a  devisee  in  trust  acts  for  himself,  and  this  an 
infant  cannot  do.     The  Plaintiff  admitted  the  real  difficulty 
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by  asking  for  the  appointment  of  a  new  trustee  to  convey. 
This  implies,  that  before  the  Trustee  Act  the  Court  could  not 
have  specifically  performed  the  contract,  if  it  were  one.  And 
the  Trustee  Act  has  not  enlarged  the  power  of  the  Court 
in  specific  performance,  because  all  it  does  is  to  enable  the 
Court  to  deal  with  the  legal  estate  in  cases  where,  without 
it,  it  would  have  bound  the  equitable  interest.  If  the  infant 
cannot  convey  he  cannot  sell,  and  the  contract  is  a  nullity. 
In  fact,  the  test  in  every  case  of  specific  performance  is, 
whether  there  is  a  contract  on  which  damages  could  be 
recovered  at  law.  Here  there  is  not,  for  the  Courts  of  law 
would  look  on  the  infant  merely  as  devisee  without  regard 
to  the  trust,  and  of  course  a  mere  infant  devisee  cannot 
sell.     The  contract  therefore  is  altogether  void. 

Similar  questions  have  arisen  as  to  the  capacity  of  an 
infant  to  become  a  shareholder  :  Stikeman  v.  Dawson  (a) ;  in 
which  the  old  case  of  Scroggan  v.  Stewardson  (b)  is  men- 
tioned, where  it  was  said  that  an  infant  could  not  consent  to 
have  her  own  hair  cut  oft*.  The  cases  mentioned  by  Lord 
St.  Leonards  favour  the  distinction  between  trusts  and 
powers,  especially  Grange  v.  Tiving  (c)  and  Ilearle  v.  Green- 
bank  {d) ;  and  all  the  authorities  are  limited  to  powei*s  sim- 
ply collateral.  Further,  an  infant  cannot  exercise  any  kind 
of  discretion  :  Lewin  on  Trusts  {e)  ;  and  this  trust  gives  a 
large  discretion  both  as  to  the  time  and  manner  of  sale. 

In  Porter^ s  Trusts  (f),  it  was  considered  that  an  infant 
trustee  was  incapable  of  acting ;  and  the  purchaser  here  is 
clearly  not  entitled  to  a  vesting  order  under  the  Trustee 
Act :  Re  Carpenter's  Trust  (g), 

Mr.  Pemberton,  in  reply. — The  arguments  on  the  other 

(o)  1  De  G.  &  S.  90.  (e)  P.  29. 

(h)  3  Keb.  369.  (f)  2  Jur.,  N.  S.,  349. 

(r)  Bridg.  107.  (g)  Kay,  418. 

(d)  3  Atk.  095,  712. 
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side  have  not  touched  my  position.  The  testator  had  power 
to  waive  the  incapacity  by  express  words ;  and  from  the 
will  it  must  be  assumed  that  he  knew  he  was  appointing  an 
infant,  and  therefore  the  waiver  must  be  implied. 

The  note  cited  by  Lord  St.  Leonards  from  Mr.  Preston  {a) 
is  expressly  in  point. 


ViCE-CnANCELLOR  SiR  W.  Page  Wood  : — 

The  point  raised  in  this  case,  though  not  covered  by  Judgment. 
express  decision,  seems  to  fall  within  the  general  rule  that 
an  infant  is  incapable  of  entering  into  a  binding  contract. 
The  actual  contest  arises  thus : — A  testator  having  chosen 
to  devise  estates,  upon  trusts  requiring  discretion  as  to  the 
expediency,  as  to  the  time,  and  as  to  the  manner  of  a  sale, 
to  three  persons,  one  of  whom  is  an  infant,  the  question  is, 
whether  a  contract  for  sale  entered  into  by  those  three  trus- 
tees is  a  valid  contract,  which  this  Court  can  specifically 
perform.  There  are  numerous  authorities  which  approach 
this  question,  but  none  which  decide  it.  All  of  them  are 
distinguished  from  this  case  by  the  well-known  difference 
between  power  and  property,  a  marked  distinction  which 
has  been  invariably  upheld. 

There  can  be  no  doubt  upon  the  authorities  from  the 
earliest  times,  that  if  a  man,  by  his  will,  gives  an  infant  a 
simple  power  of  sale  without  an  interest,  the  infant  may 
exercise  it.  All  the  decisions  on  the  subject  are  referred  to 
by  Lord  St,  Leonards  in  his  work  on  "Powers,"  and  I 
need  not  discuss  them  minutely.  They  all  turn  on  the 
execution  of  powers ;  and  there  is  not  a  single  authority 
upon  the  question  whether  an  infant  can  sell  an  estate 
devised  to  him  upon  trust  for  sale.  There  is  an  opinion 
of  Mr.  Preston^ s  mentioned  without  disapproval  by  Lord 

(a)  Sugd.  Pow.,  p.  911. 
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St.  Leonardsy  that  an  infant  can  exercise  a  power  even 
though  it  be  coupled  with  an  interest ;  but  that  is  very  dif- 
ferent from  selling  an  estate  vested  in  the  infant  by  a  devise 
in  fee. 

It  is  to  be  observed,  that  all  the  cases  relied  on  with 
reference  to  powers,  have  gone  upon  the  principle  that  the 
infant,  in  executing  the  power,  is  a  mere  conduit-pipe,  as 
it  has  been  termed,  of  the  will  of  the  donor  of  the  power ; 
so  that  when  the  estate  is  created,  the  infant  (as  was  said 
in  the  case  in  Bridgman)  is  merely  the  instrument  by 
whose  hands  the  testator  or  donor  acts.  The  donor,  it  is 
said,  may  use  any  hand,  however  weak,  to  cany  out  his 
intentions.  This  principle  fails  altogether  to  reach  the  case 
of  a  devise  in  trust  to  an  infant. 

It  is  not  in  the  power  of  a  testator  to  confer  upon  an 
infant  a  capacity  in  himself  which  the  law  does  not  give 
him,  although  he  may  make  the  infant  his  hand,  his  agent, 
to  execute  his  purpose.  He  cannot  give  an  estate  to  an 
infant  and  say  that  he  may  sell  it,  when  the  law  says  that 
he  cannot  do  so.  It  is  unfortunate  that  the  testator  should 
have  selected  an  infant  as  a  trustee ;  but  the  inconvenience 
arising  from  this  circumstance  in  the  particular  case,  is  not 
to  be  compared  with  that  which  would  result  from  holding 
an  infant  to  have  a  capacity  to  sell,  which  the  law  denies 
him.  If  the  Defendants  still  adhere  to  the  offer  made  by 
them  before  the  litigation,  I  shaU  dismiss  the  Bill  with 
costs. 

Mr.  Giffard  repeated  the  offer. 


MimiUi.  The  Defendants  undertaking  to  return  the  deposit  and  pay  the 

Plaintiff  his  costs  of  investigating  the  title,  dismiss  the  Bill  with 
costs. 
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1862. 

WEATHERLEY  v.  ROSS.  Dec.  nth. 

rii  1863* 

J.  HE  Plaintiff  was  the  owner  of  a  house  having  five      jan,  I'sth. 

windows,  which,  by  his  original  Bill,  he  alleged  to  be     Etuement^ 
ancient  lights.     The  Defendant  was  the  owner  of  adjoining    LightM,  partly 
property,  on  which  he  had  begun  erecting  a  new  house  in    JJJJ^^^J!^ 
place  of  one  which  he  had  recently  pulled  down.     It  was    ObttmcHon'- 
clearly  made  out  that  the  Defendant  s  building  would  inter-         Ordtr. 
fere  with  and  obstruct  the  access  of  light  and  air  to  the  Plaintiff  filed  a 
Plaintiff's  windows,  to  a  greater  extent  than  the  old  house  ob^trucUonto"* 
had  done.     The  main  purpose  of  the  suit  was  to  restrain  JJgl^ts  lUieged  to 

*■      *'  be  ancient  De- 

this  interference.  fendant  denied 

that  they  were 

A  minor  grievance  was  also  stated  in  the  BiU,  the  Defen-  oTiMiiry^*** 

dant  having,  in  his  new  building,  encroached  some  inches  ^»al»/ome  were 

°  °  found  to  be  an- 

beyond  the  boundary  line  between  his  property  and  the  cient  and  the 
Plaintiff's.     This  was  not  denied  ;  but  at  an  early  stage  of  ©r  altered  in 
the  suit  the  Defendant,  having  discovered  his  mistake,  ^^^^^^^^ 
offered  to  correct  it,  and  had  proceeded  to  do  so  before  the  ^^  Plaintiff 

'*'  iubmitting  to 

hearing.  an  order  to 

block  up  the 

In  his  first  aflSdavit,  on  a  motion  for  injunction,  the  De-  now  aud  restore 

/•I  1  •  1  1  1  t        -oi    •    1  •  /v»>         •     1  *^°  altered  wiu- 

fendant  did  not  deny  that  the   rlamtins  wmdows  were  dows  to  their 
ancient  lights,   but    alleged   that  he   did   not    intend   to  hyunciion  wna'^ 
carry  his  building  so   high   as   to   interfere   with  them ;  ^'^*°'^rlh^"jij'* 
but    in    his    answer,   and    in    subsequent    evidence,    he  other  tiian  those 
set  up  the  further  case,  that  none  of  the  windows  were  were  orJcrcd  to 
ancient  lights,  inasmuch  as  the  Plaintiff  had,  within  twenty  p^jjjUJ?!};*^"^'  ^^* 
years,  rebuilt  his  house,  enlarged  his  windows,  altered  their 
position,  and  added  new  lights.     The  Plaintiff,  however, 
insisted  that  he  had  not  altered  the  size  or  position  of  auy 
of  the  windows.  Upon  this  contention  being  raised,  an  issue 
was  directed  to  try  the  fact;  and  the  jury  found  that  none 
of  the  windows  had  been  enlarged,  that  two  of  them  were 
in  the  same  position  as  the  ancient  windows  which  they 
replaced  and  were  ancient  lights^  that  one  other  was  not 
VOL  I.  AA 
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1862.       ancient,  and  that  the  remaining  two  had  been  shifted  in  posi- 
W^ATOEBLEv  tion  on  the  rebuilding. 

V. 

^^  The  case  now  came  on  for  Hearing. 

Statement, 


Argument.         Mr.  RoU,  Q.C.,  and  Mr.  EddiSy  for  the  Plaintiff: — 

The  finding  of  the  jury  that  two  of  the  lights  are  ancient 
is  suflScient  to  entitle  the  Plaintiff  to  a  perpetual  injunction. 
It  is  settled  law,  that  interference  with  privacy  gives  no 
right  of  action ;  and  though  it  may  be  true  that  five  win- 
dows, overlooking  the  Defendant's  premises,  may  be  a 
greater  interference  with  his  privacy  than  the  two  ancient 
windows,  this  is  a  consideration  which  the  law  of  Eng- 
land does  not  regard,  the  sole  basis  of  our  law  on  the  sub- 
ject being  the  right  to  light  and  air,  as  distinguished  from 
the  privilege  of  privacy.  Putting  interference  with  privacy 
out  of  the  question,  there  is  nothing  in  the  fact  of  the 
Plaintiff  havmg  opened  additional  windows  to  deprive  him 
of  the  right  to  be  protected  against  an  invasion  of  his 
ancient  lights.  The  Defendant,  no  doubt,  may  build  so  as 
to  obstruct  the  new  windows,  provided  he  does  not  interfere 
with  the  old  ones ;  but  as  to  these  we  are  entitled  to  an 
injunction. 

It  is  true  that  a  different  view  prevailed  in  Renshaiv  v. 
Bean  (a),  where  it  was  said,  that  if  it  is  impossible  to  obstruct 
the  access  of  light  and  air  to  new  windows,  without  also 
obstructing  ancient  windows  belonging  to  the  same  owner,  it 
is  competent  to  a  neighbouring  owner  to  shut  out  light  and 
air  from  the  ancient  windows  to  such  an  extent  as  may  be 
necessary  to  obstruct  the  new  lights.  This  was  followed  in 
Jonea  v.  Tapling{b);  but  on  the  appeal  of  the  latter  case(c), 
the  Exchequer  Chamber  did  not  altogether  acquiesce  in  the 
doctrine.  Two  of  the  Judges,  BramweU,  B.,  and  Black- 
burn,  J.,  went  so  far  as  to  say  that  the  doctrine    laid 

(a)l8Q.B.  112.    (^)  11  C.B.N.  S, 283.     (c) 31  L.  J.,  C.  P.,  342. 
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down  in  JRenshaw  v.  Bean  (though  the  decision  might 
be  supported  on  other  grounds)  was  not  law ;  and  those 
two  learned  judges  held  that  the  opening  of  new  win- 
dows gave  no  right  to  a  neighbour  to  do  anything  by 
which  ancient  lights  might  be  obstructed.  Others  of  the 
judges  gave  more  qualified  judgments;  but  they  all  agreed, 
that  if  there  was  any  right  to  obstruct  ancient  lights  at  all, 
it  could  only  be  to  the  extent  absolutely  essential  for  the 
obstruction  of  new  windows.  At  any  rate,  the  PlaintiflF  has 
done  nothing  to  abandon  those  ancient  lights  the  position 
of  which  was  altered,  and  by  restoring  them  to  their  old 
position  and  closing  the  new  window  may  entitle  himself 
to  an  injunction :  Coopei'  v.  Hvhhuch  (a),  WiUon  v.  Tovma- 
end  (6),  Chandler  v.  Thompson  (c),  LultreVa  case  (d), 
Binckes  v.  Pash  (e)  Moore  v.  Rawson  (/)• 

[The  Vice-Chancellor  intimated  that  he  should  follow 
Jienshaw  v.  Bean.] 

Mr.  Oiffard,  Q.C.,  and  Mr.  Nalder,  for  the  Defendant  :— 

The  only  question  of  fact  that  remains,  is,  whether  it  is 
possible  for  us  to  block  up  the  new  windows  without 
obstructmg  the  ancient  lights  also.  We  say  it  is  clear, 
from  the  plans  and  the  evidence,  that  you  cannot  shut 
out  light  and  air  from  any  of  the  windows  without  ob- 
structing all,  to  the  full  extent  proposed  by  our  plans. 
That  being  so,  we  are  entitled  to  obstruct  all  the  windows, 
as  that  course  is  the  only  way  of  protecting  ourselves  against 
the  'acquisition  of  new  easements  by  the  Plaintiff  in  respect 
of  the  new  windows.  The  result  is,  that  the  Plaintiflf  can 
have  no  relief  as  to  any  of  the  windowa 

There  is  another  grievance  set  up,  viz.,  the  encroachment 
on  the  Plaintiff's  land,  which  was  accidental  on  the  Defen- 


1S62. 
Wkatherlby 

V. 

Ross. 
Argument, 


(a)  30  Beav.  160. 
lb)  1  Dr.  &  Sm.  330. 
(c)  3  Camp.  80. 


(d)  4  Rep.  86  a. 

(e)  low.  R.424;  11  C.  B.  324 
(/)  3  B.  &  C.  332, 
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1862.        dant's  part>  and  was  long  siDce  corrected  by  him.      There 
Weatherlbt  can  be  no  relief,  therefore,  a«  to  this ;  and  the  Bill  must, 
j^^         consequently,  be  dismissed,  with  costs. 

Argument.  [The  ViCE  CHANCELLOR. — ^That  might  be  the  strict  right ; 
but  in  Cooper  v.  Hubbuck  it  was  considered  that  a  Plaintiff 
80  situated  might  abandon  the  new  windows ;  and  that,  on 
blocking  them  up,  he  would  be  entitled  to  an  injunction  to 
protect  the  others.] 

Mr.  Oiffard, — That  would  be  so,  but  it  is  a  right  which 
cannot  be  asserted  in  this  suit.  At  this  moment,  the  Plain- 
tiff has  no  right  whatever  to  an  injunction,  and  no  title 
to  relief.  Whether,  at  a  future  time^  he  will  do  anything 
to  acquire  such  a  right  by  blocking  np  the  new  windows, 
it  is  impossible  to  say.  When  he  has  done  so,  he  can 
file  a  new  Bill;  but  in  the  meantime,  this,  which  has 
failed  altogether,  must  bo  dismissed  with  costs.  It  is  true, 
that,  as  a  matter  of  indulgence,  the  Plaintiff  may  be 
allowed,  on  blocking  up  the  new  windows,  to  claim  protec- 
tion for  the  rest  in  this  suit ;  and  we  do  not  object  to  this : 
but  the  indulgence  can  only  be  granted  on  the  terms  of 
his  paying  the  costs.  Up  to  this  time  the  Plaintiff  is 
wholly  wrong,  and  will  not  become  right  until  he  restores 
the  windows  to  their  original  position. 

[The  Vice  Chancellor.— It  is  not  disputed,  Mr.  Eddisy 
that  your  client  has  a  right  to  block  up  the  new  and 
altered  windows,  or  restore  them  to  their  old  condition,  and 
then  to  have  an  injunction.  The  only  remaining  point  is 
as  to  the  costs.] 

Mr.  Eddia  in  reply. — ^There  should  be  no  costs.  We 
claimed  too  much.  They  conceded  too  little.  The  jury 
found  partly  for  one  side  and  partly  for  the  other.  We  are 
willing  to  restore  the  altered  windows  to  their  original 
position,  and  on  doing  this  we  shall  obtain  our  injunction.  It 
would  be  monstrous  to  force  us  to  file  a  fresh  Bill  for  the  pur- 
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pose,  or  to  make  us  bear  the  costs  of  a  litigation,  in  which         1862. 
(as  to  part)  we  shall  ultimately  obtain  the  relief  we  ask.         Weathbrlbt 

V, 

Ross. 

Vice  Chancellor  Sir  W.  Page  Wood  :—  ''^'"^ 

1863. 

This  case  has  been  extremely  well  argued  by  Mr.  Eddia  Jan.  isih. 
with  reference  to  the  position  in  which  the  PlaintiflF  is  Judgment. 
placed  by  the  finding  of  the  jury.  This  is  very  different 
from  that  which  the  Plaintiff  assumed  by  his  Bill.  Then 
he  claimed  five  ancient  windows  in  one  wall.  He  who  comes 
into  Court  as  a  Plaintiff  must  rely  upon  the  right  which 
he  claims  and  must  establish  it  according  to  his  allegations ; 
and  especially  in  a  case  founded  on  a  claim  to  ancient 
windows,  where  it  turns  out  that  the  Plaintiff's  assertion  is 
wrong,  it  cannot  be  thought  reasonable  that  the  Defendant 
should  be  prejudiced  by  not  having  specially  disputed  the 
claim  at  the  earliest  stage  of  the  cause. 

Subsequently,  the  Defendant  set  up  this  case-— that  the 
Plaintiff  had  pulled  down  and  rebuilt  his  house  within  the 
period  of  twenty  years,  and  in  so  doing  had  altered  the  win- 
dows. The  Plaintiff  admits  the  re-building,  but  alleges  that 
he  placed  all  the  new  windows  in  the  same  positions  which 
they  formerly  occupied,  and  did  not  increase  their  dimen- 
sions. Upon  this,  issue  was  joined,  and  a  jury  summoned. 
At  the  trial,  the  Defendant  maintained  that  there  was  a  sub- 
stantial shifting  of  all  the  old  lights,  and  further,  that  if  that 
were  not  so,  some  of  the  windows  were  not  ancient  lights. 
"What  the  jury  found  was,  that  none  of  the  windows  were  en- 
larged ;  that  two  of  them  remain  in  their  original  position, 
and  are  ancient  lights  ;  but  that  two  windows,  the  scullery 
window  and  another,  have  been  shifted,  and  that  the  remain- 
ing window  is  new.  This  finding  brings  the  matter  within 
the  rule  established  by  Beriahaw  v.  Bean.  ^ 

Assuming  that  case  to  have  been  rightly  decided,  the 
question,  whether  the  Plaintiff  is  entitled  to  obstruct  the 
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1868.  new  lights  by  erecting  a  wall  which  will  also  obstruct 
Wbatheklet  ^^^  ancient  lights,  depends  on  the  question  of  fact,  whe- 
ther or  not  it  is  impossible  to  obstruct  the  new  without 
also  obstructing  the  ancient  lights.  Upon  the  evidence, 
I  am  satisfied  that  it  would  be  impossible  for  the  De- 
fendant in  any  way  to  erect  a  wall  which  would  shut 
out  light  and  air  from  the  new  windows  as  completely  as 
any  building  on  the  Defendant's  ground  could  do  it,  without 
at  the  same  tlme^obstructing  the  others.  That  being  so,  the 
principle  oiRenshaw  v.  -BeaTi  applies,  and  I  have  no  hesita- 
tion in  acting  upon  it.  It  would  be  a  very  strong  decision 
on  my  part  to  overrule  that  judgment  of  the  Court  of 
Common  Pleas,  supported  as  it  is  by  a  majority  of  the 
Court  of  Exchequer  Chamber,  composed  of  the  Lord  Chief 
Baron  Pollock^  Justices  Wightman  and  Crompton,  and 
Baron  Martin,  although  it  is  true  that  Justice  Black- 
bum  and  Baron  Brarawell  dissented  from  it.  Inde- 
pendently of  the  weight  of  authority,  my  own  opinion 
is  entirely  with  that  of  the  majority  of  the  Court,  for 
these  reasons :  If  the  Defendant  allows  the  new  win- 
dows to  remain  unobstructed  until  the  expiration  of 
twenty  years,  the  Plaintiflf  will  acquire  an  absolute  right  to 
deprive  him,  the  Defendant,  of  his  inherent  privilege  of 
dealing  as  he  pleases  with  his  own  property.  It  would  be 
a  serious  interference  with  the  rights  of  property,  to  give 
to  the  Plaintiff  a  valuable  easement,  which  must  necessarily 
prevent  the  Defendant  from  using  his  land  [in  the  way  in 
which  he  would  otherwise  be  entitled  to  use  it.  I  do  not 
deny  the  force  of  Mr.  Eddia'  argument  to  a  certain  extent  : 
He  says  correctly,  that  the  right  to  open  windows  cannot  be 
disputed  on  the  ground  of  its  interference  with  the  privacy 
of  a  neighbour ;  and  then  draws  the  inference  (as  the  dissen- 
tient judges  did  in  Jones  v.  Taplioig),  that,  to  prevent  an 
.adjoining  proprietor  from  building  by  establishing  a  prescrip- 
tive right  to  several  windows  is  no  greater  interference  than 
if  he  were  equally  prevented  by  the  opening  of  one. 
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But  though  the  law  does  not  recognise  the  interference 
with  privacy  as  a  ground  of  relief,  it  does  allow  to  the 
adjoining*  proprietor  the  right  of  building  on  his  own  land 
so  as  to  prevent  a  presumptive  title  to  light  and  air  being 
acquired  against  him,  a  title  which  would  deprive  him  of  a 
valuable  portion  of  his  right  of  property — that  of  building 
on  his  own  land  as  he  pleases.  With  the  greatest  respect 
for  those  learned  judges  who  took  the  view  on  which  Mr. 
Eddie  has  relied,  I  confess  it  appears  to  me  contrary  to 
reason  and  common  justice  to  say,  that  if  I  allow  a  neigh* 
hour  to  open  and  establish  a  right  to  one  window,  I  am  by 
that  single  concession  precluded  from  interfering  with  an 
unlimited  series  of  new  windows  which  he  may  afterwards 
think  fit  to  open,  because  I  find  it  impossible  to  obstruct 
the  new  lights  without  in  some  measure  interfering  with 
the  right  to  one  light  which  I  in  the  first  instance  allowed 
him  to  acquire. 

So  to  hold  would  be  in  efiect  to  entitle  any  person,  under 
the  pretence  of  wanting  permission  for  one  window  only, 
to  obtain  the  privilege  of  restricting  to  any  extent  his 
neighbour's  right  of  obstructing  any  new  windows  which 
he  may  choose  to  open.  If  you  make  no  opposition  to  a 
proposal  to  open  one  light,  you  are  therefore,  according  to 
this  argument,  to  be  bound  to  consent  to  the  opening  of 
any  number  whatever,  and  this  even  though  the  privilege 
should  have  been  acquired  by  the  fraudulent  device  of 
opening  one  small  and  unobjectionable  window  with  the 
secret  purpose  of  thereby  establishing  a  right  to  add  an 
indefinite  number  at  a  future  time. 

I  cannot  conceive  anything  more  unjust  than  the  opera- 
tion of  such  a  rule  of  law  would  be,  whether  you  regard  the 
interference  with  privacy  or  not  And  on  this  point  it  is 
always  to  be  remembered,  that,  although  it  may  be  true 
that  no  redress  is  given  for  a  disturbance  of  privacy,  the 
law  does  leave  it  in  the  power  of  the  person  injured  to 
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1863.        secure  his  privacy,  if  he  pleases,  by  the  circuitous  process 
Wbathkrlet  of  building  a  wall  to  obstruct  the  obnoxious  winclpw. 

V, 

5^'  The  answer  to  the  contention,  that  the  first  concession  of 

Judgment,  a  single  window  precludes  any  subsequent  interference, 
becomes  more  conclusive  when  the  consequences  are  fol- 
lowed out.  A  consent  might  bo  obtained  to  the  opening 
of  a  single  window.  After  that,  if  the  proprietor  who  had 
conceded  the  right  desired  to  build,  and  to  buy  out  the 
easement  which  had  been  acquired  against  him,  he  would 
be  met  with  the  demand  that  he  must  buy  up  not  merely 
the  right  to  a  single  window,  but  to  an  indefinite  number 
of  windows  looking  in  the  same  direction.  Such  a  conten- 
tion as  that  could  not  be  tolerated.  An  attempt  to  engraft 
in  this  way  upon  the  concession  of  a  single  light  the  right  to 
open  any  number  of  other  lights,  would  be  a  fraud,  which, 
I  apprehend,  no  Court  of  law  could  support.  A  somewhat 
analogous  case  would  be  this : — ^suppose  a  person  to  obtain 
from  his  neighbour  a  right  of  way  to  his  house  and  premi- 
ses, and  after  having  acquired  that  easement  to  open  a  back 
door,  and  to  let  all  the  public  in,  and  convert  the  private 
road  into  a  public  thoroughfare.  If  that  were  attempted, 
the  grantor  of  the  right  of  way  would  have  an  unquestion- 
able right  to  interfere ;  and  in  principle  the  present  case  is 
exactly  analogous.  I  think,  therefore,  there  is  the  strongest 
ground,  independent  of  authority,  for  adhering  to  the  rule 
settled  in  Renshaw  v.  Bean  ;  and  having  come  to  the  con- 
clusion of  fact  that  the  new  windows  cannot  be  obstructed 
without  obstructing  the  old  ones,  I  hold  that  the  Defendant 
is  entitled  to  build  according  to  his  proposed  plan. 

That  being  so,  this  difficulty  arises  upon  the  frame  of  the 
Bill.  The  Bill  alleges  a  right  at  law  to  all  the  windows. 
When  the  facts  were  sifted  before  a  jury,  it  appeared  that 
by  reason  of  some  of  the  lights  not  being  ancient,  the 
Plaintiff  was  not  entitled  to  any  relief  whatever  at  law. 
It  would  seem,  therefore,  to  follow,  that  the  Bill  ought  to 
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be  dismissed  with  costa  But  then,  at  the  bar  it  was  said,  1868. 
on  the  part  of  the  Plaintiff,  after  his  claim  a6  to  some  Weatherlkt 
of  the  windows  has  been  disproved,  that  he  is  will-  j^^g 
ing  to  undertake  to  restore  them  to  their  old  position,  j^TZ, 
upon  doing  which  he  would  be  entitled  to  restrain  the 
Defendant's  building  operations ;  and  it  was  not  disputed, 
on  the  part  of  the  Defendant,  that  the  Plaintiff  would  have 
the  right  to  do  this.  But  it  was  insisted  that  the  right 
could  not  be  conceded  in  the  present  suit,  except  as  an 
indulgence,  and  upon  condition  that  the  Plaintiff  should  • 
pay  the  costs,  he  having  failed  altogether  in  establishing 
the  case  for  relief,  upon  which  alone  his  Bill  was  founded. 
In  answer  to  this  it  is  replied,  that  each  party  has  succeeded 
to  some  extent  on  the  facts;  and  that  if  the  Plaintiff 
claimed  too  much,  the  Defendant  did  not  concede  what  the 
Plaintiff  was  really  entiled  to.  The  Plaintiff,  however,  ought 
to  have  known  his  own  case.  If  he  had  stated  the  facts 
correctly  in  the  Bill,  it  is  very  possible  that  the  Defendant 
might  have  submitted  to  the  limited  claim.  It  is  true,  that 
the  Defendant  disputed  the  antiquity  of  the  windows 
which  have  been  proved  to  be  ancient,  as  well  as  that  of 
the  rest :  but  it  by  no  means  follows  that  the  Plaintiff's 
right  would  have  been  resisted  if  it  had  been  put  forward 
independently  of  the  unfounded  claim,  and  if  the  Defendant 
had  had  an  opportunity  of  coming  to  terms  by  submitting 
to  all  that  the  Plaintiff  could  properly  demand.  Consider- 
ing, therefore,  that  the  strict  right  of  the  Defendant  would 
be,  to  have  the  Bill  dismissed  with  costa,  but  for  the  Plain- 
tiff's offer  to  restore  the  lights  to  their  old  position,  I 
cannot,  by  reason  of  the  offer  which  he  now  makes,  relieve 
him  from  paying  the  costs  of  the  suit.  Tlie  issues 
were  found  partly  for  the  Plaintiff  and  partly  for  the 
Defendant,  and  there  will  therefore  be  no  costs  of  the  trial 
of  those  issues. 

There  was  another  contest  (evidently  not  the  main  dis- 
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1863.        pute)  as  to  a  slight  encroachment  on  the  Plaintifif's  land, 
WxATHEBLET  ^hich  the  Defendant  in  his  answer  admits,  and  offers  to 
Ross.        rectify,  and  it  would  seem  has  subsequently  rectified.     It 
,  ■;; —        is  scarcely  necessary  to  deal  with  that  in  the  order. 

Judgment  "^ 


Minutes*  Declabe  |that  the  Plaintiff  is  entitled,  as  against  the  Defendant, 

to  prevent  any  obstruction  to  the  free  access  of  air  and  light  to  the 

two  ancient  windows  [specifying  them],  but  that  he  is  not  entitled 
as  against  the  Defendant  to  prevent  the  Defendant  from  obstructing  by 
any  buildings  on  his  own  property  the  access  of  light  and  air  to  Ihe 
other  windows  in  the  Bill  mentioned,  found  to  be  new  or  to  have  3cen 
altered  in  position.  And  it  appearing  to  the  Court  that  the  Defendant 
cannot  erect  any  building  for  obstructing  the  access  of  light  and  air  to 
the  last-mentioned  windows  without  at  the  same  time  obstructing  the  ac- 
cess of  light  and  air  to  the  ancient  windows,  and  the  Court  being  there- 
fore of  opinion  that  the  Plaintiff  was  not  entitled  to  any  relief  in  respect 
of  any  threatened  obstruction  by  the  Defendant  to  the  access  of  light 
and  air  to  such  last-mentioned  windows,  except  upon  his  submitting 
to  such  order  as  hereinafter  contained ;  and  the  Plaintiff,  rather  than 
have  his  Bill  dismissed,  submitting  to  such  order  accordingly — This 
Court  doth  order,  that  the  Plaintiff  do,  within  two  [calendar  months 
from  the  date  of  this  order,  block  up  or  close  permanently,  against 
any  access  of  light  or  air  from  Dcfendanfs  premises,  the  several 
windows  as  to  which  the  Defendant  is  entitled  to  obstruct  the  access 
of  light  and  air,  but  with  liberty  for  the  Plaintiff,  as  to  the  altered 
windows,  to  restore  them  to  their  original  situation  under  the  direc- 
tion of  the  Judge.  Plaintiff  to  pay  the  Defendant  the  costs  of  this 
suit,  except  so  far  as  they  have  been  increased  by  any  question  as  to 
the  encroachment,  and  not  including  the'costs  of  the  issue.  And  it  is 
ordered  that  the  Defendant  be  restrained  from  erecting  any  building 
whereby  the  access  of  light  and  air  to  the  windows  foimd  to  be 
ancient,  or  the  altered  windows  when  restored,  may  be  impeded  fur- 
ther or  otherwise  than  such  access  of  light  and  air  was  impeded  by 
the  said  buildings  pulled  down  by  the  Defendant.  No  costs  as  to 
encroachment  or  of  the  trial  of  the  issues  on  either  side.  One  moiety 
of  the  costs  of  the  special  jury  to  be  paid  by  each  side.  Liberty 
to  apply. 
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SPAIGHT  V.  COWNE.  itfarcAW, 

Srd,^  18(A. 

EDWARDS  V.  SPAIGHT. 


TSoUeitor  and 
HE  original  Bill  in  this  case  was  a  simple  bill  for  fore-   ^!!!^;:ii,^^ai' 
closure  by  the  trustees  of  the  settlement  made  upon  the     tind  Surety. 
marriage  of  Mrs.   Younghmband  (formerly  Mrs.  Neale)  ^i,|^  fo^^'* 
against  the  persons  representing  the  mortgagors.  part  of  a  larger 

Ms  oUent  in  the 

The  mortgage  deed,  which  was  dated  22nd  September,  hands  of  a  so- 
1853,  purported  to  be  a  mortgage  by  Samud  Cowne  and  p^s'^of  invest- 
Geoiye  Henry  Coione  to  Mrs.  Neale  of  certain  heredita-  "y  WnToVthe 
ments,  whereof  Samuel  Cmvne  was  tenant  for  life  in  re-  security  of  a 
mamder  expectant  upon  the  decease  and  failure  of  issue  of  which  he  ha« 
one  Nelthorpe,  and  Geoi^ge  Henry  Cowne  was  tenant  in  ^^ncipai^io 
tail  in  remainder  expectant  upon  the  determination  of  the  ^^*^notteeof'aU 
life  estate  of  Samuel  Cowne.  the  cwcum- 

stances  which 
mi  ^  •  ..  .  /.  1  come  within  hia 

Ihe  mortgage  m  question  was  m  common  form,  and  pur-  (the  solicitor's) 

ported  to  secure  the  repayment  of  ^1000  and  interest,  and  ^°o^^«^6o- 
f  .      -  ,  n    ,  Wherein  such 

it  contained  a  covenant  on  the  part  of  the  mortgagors  to  n  case  the mort- 

efifect  a  policy  of  insurance  on  the  life  of  the  survivor  of  ffteJwwdVset- 

George  Henry  Coxvne  and  Nelthorpe  for  the  sum  of  £1060,  JJ^J^PJ?.jj  ^^^ 

and  to  assign  this  policy  to  Mrs.  Neale  by  way  of  collateral  substantially 

.  trusts  for  the 

security.  benefit  of  the 

original  mort* 

Samuel  Coitne  had  since  become  insolvent,  and  neither  f"?^?' t^®„!!^** 

'  tecs  naye  no 

he  nor  his  provisional  assignee  made  any  defence  to  this  higher  rights 

Bill.    George  Henry  Coione  had,  in  the  first  place,  mortgaged  cestui  que  trust 

his  interest  to  the  Reversionary  Interest  Society,  and  after-  gettlcmcnt.  ** 

wards  sold   his  equity  of  redemption  to  one  Mortvniore.  Where  a  mort- 

The  PlaintiflFs  in  the  cross  suit  represented  Mmi,i7nore^8  f^madTin 

interest.  consideration  of 

a  sum  down, 
and  which  is 

The  cross  Bill  was  filed  for  the  pm-pose  of  setting  aside  by  the  deed 

made  im- 
roodiately  payable,  whereas  the  contract  was  for  an  annuity,  and  the  consideration  was  not 
to  be  payable  till  after  the  death  of  a  person  named,  such  mortgage  is  fraudulent  and  void 
as  against  a  mortgagor  who  joined  therein  as  surety  only* 
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Statement* 


the  mortgage,  so  far  as  it  aflfected  George  Heni^y  Covme 
and  those  claitniDg  under  him. 

The  material  facts  were  as  follows : — In  the  course  of 
tlie  month  of  April,  1853,  Mrs.  Neale  intrusted  one  Rymer, 
then  her  solicitor,  with  a  sum  of  cf  2600  for  purposes  of 
investment 

It  was  at  first  proposed  that  this  sum  should  be  invested 
on  a  mortgage,  the  particulars  whereof  had  been  communis 
cated  hj  Rymer  to  Mrs.  Keale;  but  the  negotiation  for 
that  mortgage  had  gone  off. 

Pending  such  negotiation,  Samiiel  Cowne  applied  to 
Rymer  to  procure  for  him  an  annuity  of  £100  a-year,  pay- 
able during  Ndthorpe's  life,  and  he  represented  that 
NeUharpe  was  then  a  bachelor,  aged  seventy-one,  and  that 
his  life  was  not  worth  more  than  five  years  purchase.  As 
security  for  the  payment  of  the  consideration  for  this  an- 
nuity he  offered  the  reversionary  interest  of  himself  and 
his  son  in  the  premises  in  question. 

The  estimate  of  an  actuary  was  taken,  and  he  fixed  the 
value  of  such  an  annuity  at  £780.  Rymer  then  informed 
Covme  that  he  could  not  obtain  wliat  he  wanted  at  such  a 
price,  but  that  he  would  himself  sell  the  required  annuity 
at  the  price  of  £1000,  payable  with  interest  within  six 
months  after  NeUhorpe^s  death,  and  secured  on  the  pro- 
perty aforesaid. 

The  proposed  terms  were  agreed  to  by  the  Corvnes,  and 
thereupon  iZywie?'  wrote  to  Mrs.  Neale,  telling  her  that  the 
proposed  mortgage  had  proved  too  complicated  for  her  pur- 
poses, and  that  he  had  lent  £1000  (part  of  her  <se2500)  to 
one  Mr.  Jepson,  £1000  (further  part  thereof)  to  Cowne, 
and  for  the  remaining  if  500  he  recommended  another 
investment. 


CASES  IN  OHANCEEY. 


361 


Rymev  then  had  two  deeds  prepared,  which  were  duly 
executed,  and  by  which  this  transaction  was  carried  out. 
These  deeds  were  both  dated  the  22nd  September,  1853, 
and  one  of  them  was  the  mortgage  deed  in  question.  The 
other  was  a  deed  whereby  Rymer  covenanted  to  pay£100 
per  annum  to  Samuel  Cowne  during  Ndthorpe's  life. 

The  evidence  as  to  what  passed  at  the  time  when  these 
deeds  were  executed  was  conflicting. 

George  Heni^  Coivne  said  : — "  When  I  came  into  the 
room,  Rymei*  said  to  me,  *  I  suppose  you  know  what  this  is 
about?'  I  said,  *Yes;  you  are  going  to  allow  my  father 
i?l  00  a-year  till  iVi?Morpe  dies/  He  said,  'Yes, — sign  this' 
and  handed  me  a  deed.  I  signed  it.  I  believed  it  was  merely 
a  bond  for  the  future  payment  of  the  price  of  the  annuity ;  I 
never  believed  that  I  was  mortgaging  my  reversionary  interest. 
The  deed  was  never  read  over  or  properly  explained  to  me.'* 

Rymer,  on  the  contrary,  said  that  he  had  truly  explained 
the  eflfect  of  both  deeds  to  the  Covmes,  and  that  they  had 
knowingly  signed  a  receipt  for  ^1000,  and  that  ho  had 
expressly  agreed  himself  to  pay  the  interest  during  Net' 
thorpe's  life. 

In  cross-examination,  he  said,  that  ho  had  acted  for  both 
mortgagor  and  mortgagee;  there  were  to  be  no  costs 
charged ;  no  money  passed  at  the  time ;  the  dPlOOO  was 
borrowed  from  Mrs.  Necde,  for  the  purpose  of  paying  for  the 
annuity;  he  immediately  afterwards  dealt  with  the  money 
as  his  own;  he  could  not  say  whether  he  had  or  not  £1000 
then  to  his  credit  at  his  bankers  ;  he  thought  not  just  then. 

Rymer  continued  to  pay  the  annuity  down  to  September, 
1856,  at  which  time  he  left  this  country  and  went  to  Aua- 
iralia.  Some  few  payments  had  been  made  on  account 
since  that  time,  but  nothing  whatever  had  been  paid  since 
April,  1858 ;  and  it  appeared  that  the  annuity  deed  was 
void  under  the  statute  (a)  for  want  of  inrolment.     Oeorge 

(a)  53  Geo.  3,  C.  141. 


18G3. 
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Argument, 


Henry  Covme  had  joined  in  the  transaction  as  surety 
merely,  and  no  consideration  whatever  had  at  any  time 
passed  to  him.  By  an  indenture  dated  in  November,  ]863, 
(being  the  settlement  made  upon  the  marriage  of  Mrs. 
Neale  with  Mr.  Younghusband,)  the  mortgage  debt  and 
mortgaged  premises  were  (amongst  other  things)  conveyed 
to  the  Plaintiffs  in  the  first  suit,  upon  certain  trusts  for  the 
exclusive  benefit  of  Mrs.  Neale  and  her  representatives. 


Mr.  Nugent,  (with  him  Mr.  RoU,  Q.O.)  for  the  Plaintiflfe 
in  the  first  suit : — 

This  is  an  ordinary  foreclosure  suit,  and  so  far  as  the 
Defendants,  the  assignees  of  Samuel  Cotvne,  are  concerned, 
the  decree  is  of  course ;  they  have  not  filed  a  cross  Bill, 
and  cannot  impeach  the  security. 

The  Defendants  who  represent  George  Heni^  Coune'a 
interest,  or  some  of  them,  have  filed  a  cross  Bill  to  impeach 
the  security,  so  far  as  it  affects  G.  H.  Cofcne^s  reversion. 
Your  Honour  will  judge  of  their  case  when  you  hear  it. 

Mr.  Giffard,  Q.C.,  and  Mr.  E.  R.  Turner,  for  the  Plain- 
ti£b  in  the  cross  suit : — 

The  transaction  to  which  George  Henry  Covme  con- 
sented to  become  a  party,  was  a  purchase  (as  one  transac- 
tion) of  an  annuity  of  £100  per  annum  at  the  price  of 
.f  1000  ;  and  the  deeds  whereby  that  arrangement  was  to  be 
carried  out  were  a  mere  matter  of  detail,  and  were  entirely 
intrusted  to  Rymer.  The  Plaintiffs  will  rely  on  Kennedy  v. 
Gre&n  (a);  but  Rymer  had  JUxB.Necde'a  moneyin  his  hands 
for  general  investment,  not  on  any  particular  trust ;  and 
therefore  he  was  her  agent  in  this  transaction,  and  she  had 
sufficient  constructive  notice  thereof,  so  that  the  doctrine  of 
Kennedy  v.  G^^een  (a)  does  not  apply.  Mrs.  Kennedy  was 
not  there  adopting  anything  that  Bostock  had  done ;  but 
here  Mrs.  Younghushamd  cannot  claim  anythmg  except 
(a)  3  M.  &  K.  699e 
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through  Rymer,  and  she  cannot  adopt  his  act  in  part,  and 
repudiate  it  in  part.  Besides,  this  was  properly  a  post 
obit  transaction,  whereas  the  deed  makes  the  money  payable 
instantly. 

[Tlio  Vice-ChANCELLOR.— On  the  face  of  the  mortgage 
deed,  all  that  takes  place  is  a  mere  charge  on  the  reversion ; 
that  is  not  a  dealing  with  post  obits.] 

Mr.  Tur7iei\ — Till  Ndthorpe'a  death,  there  was  not  to 
be  any  right  of  foreclosure. 

The  Plaintiflfs  remedy  is  merely  by  action-at-law  against 

If  there  had  been  two  solicitors  employed,  this  transaction 
could  never  have  been  carried  into  effect. 

[They  also  referred  to  Jackson  v.  Rowe  (a),  Vorley  v. 
Cooke  (6),  Wall  v.  Cockerell  (c).J 

Sir  Hiiffh  Cairns,  Q.C.,  and  Mr,  Beavan,  for  the  Rever- 
sionary Interest  Society;  as  well  as  Mr.  Oaboime,  Q.C.,  and 
Mr.  Latv,  for  the  provisional  assignee  of  Samuel  Covme 
— ^took  no  part  in  the  argument. 

Mr.  Nugent  for  the  Plaintiflfs  in  the  original  suit  and 
Mr.  and  Mrs.  Younghusband,  relied  on  the  dicta  of 
Lord  Cottenham  in  Railton  v.  Mathetva  (d),  Ryiner 
always  paid  interest  on  this<iP1000  as  coming  from  Cowne  : 
this  is  therefore  a  case  of  fraud  by  a  solicitor,  who  was  as 
much  their  solicitor  as  ours,  of  which  we  had  no  notice. 

At  any  rate  the  trustees,  who  are  purchaser  of  this 
mortgage  for  valuable  consideration,  must  be  entitled  to  the 
full  benefit  of  it. 


1863. 


Argument, 


(a)  2  S.  &  S.  472. 
lb)  1  Giff.  230, 


(c)  11  W.  R.  442. 

Id)  10  01.  &  Fin.  934 :  seep.  941. 
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Mr.  Turner  in  reply. — Rymer  is  not  to  be  believed  on 
bis  oath ;  and  setting  aside  bis  evidence,  tbere  is  no  shadow 
of  ground  for  the  defence, 

[The  Vice-Chancellor  referred  to  Eyre  Y.Burme8tei'(a).] 

Mr.  Tu^vaer, — In  that  case  no  question  of  notice  arose ; 
no  title  bad  been  obtained. 


Judgment       ViCB-ChANCELLOR  SiR  W.  PAGB  WoOD  :— 

The  first  of  these  Bills  is  a  simple  suit  by  the  trustees  of 
the  marriage  settlement  of  Mrs.  Younghusband,  to  enforce 
a  mortgage,  whereby  the  repayment  to  her  (under  the  for- 
mer name  of  Mrs.  Neale)  of  a  sum  of  .£^1000  and  interest 
is  secured  upon  the  reversionary  interest  of  Samud  Uowne 
and  George  Heni^y  Covme  in  certain  hereditaments.  The 
mortgage  is  in  common  form,  with  a  covenant  to  insure  the 
life  of  the  mortgagor  against  that  of  the  prior  tenant  for 
life ;  and  on  this  Bill  there  is  shown  a  simple  straightforward 
case  for  foreclosure  or  redemption  in  the  usual  way.  The 
Plaintiffs  in  the  cross  suit  are  derivative  assignees  oiQeorge 
Henry  Colonel  through  a  person  named  Mortimoi^e,  who 
has  become  bankrupt.  Their  case  is,  that,  although  the 
deed  purports  to  be  a  simple  mortgage  to  Mrs.  NecUe,  it 
was  not  made  as  a  mortgage,  nor  was  it  ever  intended  to 
be  a  mortgage ;  and  they  rely  on  Samuel  Cowne's  state- 
ment in  support  of  that  view.  That  statement  is  to  this 
effect : — I  wished  to  purchase  an  annuity  to  last  during  the 
life  of  the  prior  tenant  for  life.  I  applied  to  Rymei*  for  the 
purpose,  and  told  him  that  I  thought  my  son  would  join 
me  in  securing  the  payment  of  the  consideration  money  by 
way  of  mortgage,  the  money  to  be  paid  at  the  death  of 
the  tenant  for  life.  Rymer  sent  me  to  an  actuary  to  in- 
quire the  value  of  the  annuity ;  I  brought  him  back  an 

(a)  10  H,  L.  Gas.  90. 
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estimate  for  £780;  and  he  then  said  he  would  not  do  it  at 
that  price,  but  that  he  would  do  it  for  ^1000;  and  I  there- 
upon agreed  to  mortgage  my  reversionary  interest  for  «£*! 000, 
to  be  paid  at  the  death  of  Nelthoi^pe,  in  consideration  of 
an  annuity  of  ^£^100  a  year  to  be  paid  to  me  during  NeU 
ihai'pe'd  life ;  and  my  son  agreed  to  join  in  the  transaction 
simply  as  a  surety.  It  was  not  till  after  the  whole  matter 
had  been  concluded,  that  I  found  out  for  the  first  time  that 
the  deeds  shewed  a  perfectly  different  transaction,  and  that 
I  had  executed  a  mortgage  payable  at  once,  with  a  cove- 
nant to  assure  against  Nelthoiye's  life,  and  a  covenant  to 
pay  d£*1000  and  interest  to  a  Mrs,  H'eale,  of  whom  I  knew 
nothing  :  the  carrying  out  of  the  security  was  entrusted  to 
Rymer,  and  he  neglected  to  get  the  deed  enrolled. 

The  Plaintiffe  in  the  first  suit  reply,  that  Mrs.  NecUe 
knew  nothing  of  all  this  story;  she  entrusted  her  money  to 
Bymer  for  investment,  and  had  no  notice  of  any  dealings 
other  than  the  mortgage.  On  that  point  I  am  clear  that  I 
must  treat  Ryviei^'a  knowledge  as  her  knowledge ;  if  she 
chose  to  put  her  money  unreservedly  in  his  hands,  she 
must  of  course  be  bound  by  his  acts  as  her  agent 

Then  they  say,  we  are  purchasers  for  value  as  trustees  of 
this  settlement,  and  we  certainly  had  no  notice  of  any  kind, 
actual  or  constructive.  That  is,  however,  displaced  by  the 
fact  that  the  settlement  is  entirely  for  Mrs.  Youngkua- 
hand's  benefit,  and  therefore  her  trustees  cannot  stand  any 
higher  than  she  does  herself. 

Even  before  I  heard  the  reply,  it  appeared  to  me  that 
Mrs.  Founghusband  must  stand  in  the  same  position  as 
Rymer,  It  is  not  as  if  Rymer  had  made  a  fraudulent 
statement  to  her  of  a  mortgage  either  non-existent  or  not 
in  accordance  with  liis  representation,  and  then,  on  the 
strength  of  that  representation,  had  persuaded  Mrs.  Toung- 
htcshand  to  advance  her  money ;  in  such  a  case  as  that  it 

VOL.  I.  B  B 
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might  be  argued  that  the  particular  circumstances  nega- 
tived the  presumption  arising  from  the  agency :  but  in  this 
case  he  was  not  her  agent  for  the  purpose  of  investing  a  sum 
of  money  on  any  particular  mortgage  which  was  carried  out, 
but  he  had  a  large  sum  of  her  money  in  his  hands,  under 
the  circumstances  which  appear  from  the  letter  in  which  he 
tells  her  that  the  projected  mortgage  had  gone  off.  Then, 
having  the  money  under  such  circumstances,  he  lays  out  a 
part  of  it  as  described  : — I  gather  from  the  evidence  that 
he  had  really  spent  this  money  himself,  and  had  not  on 
thig  occasion  power  to  draw  £1000,  so  that  this  has  more 
or  less  the  aspect  of  an  attempt  at  replacing,  as  best  he 
could,  money  of  which  he  had  already  spent  all  or  the 
greater  part.  In  this  state  of  things  it  seems  clear  that 
he  was  her  agent  in  this  transaction,  and  that  she  is 
affected  by  anything  which  aflfected  her  agent.  This  case 
is  very  like  that  of  Wall  v.  Cockerell  (a),  in  the  House  of 
Lords;  and  I  think  that  the  observations  of  the  Lord 
Chancellor,  in  moving  the  judgment  of  the  House, 
are  entirely  applicable  to  the  present  case.  He  says : — 
"The  appellant  swears  that  he  knew  nothing  of  the 
mortgage  deeds,  and  that  he  must  have  executed  them  on 
the  representation  of  Messrs.  Hall  that  they  were  instru- 
ments of  a  different  nature."  And  again,  "  On  the  question 
of  payment  the  case  is  exceedingly  plain  and  simple.  No 
payment  of  the  «£^5000  can  be  pretended  to  have  been 
actually  made  by  the  respondents,  except  the  payment  of 
the  d£*16000  on  the  4th  of  February,  which  was  a  deposit 
by  them  in  the  hands  of  their  own  agents,  Messrs.  Hall,  for 
the  purpose  of  being  invested  on  proper  securities.  The 
c£^6000  was  misapplied  by  their  own  agents,  who  were 
entrusted  with  it  long  before  the  appellant's  securities  were 
executed ;  and  it  is  not  pretended  that  one  shilling  of  the 
dPoOOO  was  subsequently  paid  or  applied  by  the  Messrs. 


(a)  11  W.  R.  442. 
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Hall  unto  or  for  the  use  of  the  appellaut.     If  the  respon-         1863. 
dents  were  in  a  condition  to  prove  that  they  had  ever  paid       spaight 
any  sum  of  money  to  the  Messrs.  Hcdl  for  the  use  of  the       00^^^. 
appellant,  or  (as  already  observed)  that  the  Messrs.  Hall      Edwabds 
had  applied  any  part  of  the  respondents'  money  for  the 
benefit  of  the  appellant,  the  respondents  would  be  so  far 
entitled  to  retain  the  benefit  of  the  mortsraffe.     But  these 
are  the  particulars  in  which  their  case  is  wanting.     When 
the  mortgage  deeds  were  handed  over  to  the  respondents, 
they  paid  nothing  on  the  faith  and  credit  of  the  appellant's 
receipts,  but  took  the  deeds,  trusting  to  the  representations 
of  the  Messrs.  Hall,  to  whom  they  had  confided   their 
money,  and  by  whom  that  money  had  been  spent  before 
these  mortgages  were  thought  of.     And  they  now  want  to 
convert  this  payment  to  the  Messrs.  Hall  as  their  own 
agents  into  a  payment  to  them  as  the  agents  of  the  appel- 
lant" 

So  here,  if  it  could  be  shewn  that  ^1000,  or  any  part  of 
it,  had  been  paid  to  Covnie,  the  matter  might  be  different ; 
but  you  cannot  rely  on  the  mere  admission  in  the  deed,  that 
he  had  the  money;  nor  on  the  receipt  which  is  indorsed  on 
it  in  common  form,  when  ^ye  have  this  direct  evidence  as 
to  the  real  transaction.  The  Coxvnea  both  say,  we  thought 
we  were  dealing  to  secure  Rymer  the  sum  of  «£^1000,  pay- 
able at  the  death  of  Nelthorjpe,  and  we  trusted  him  entirely 
as  to  the  details  of  the  manner  in  which  this  intention  was  to 
be  carried  out.  He  gave  us  a  deed,  in  which  he  agreed  to 
pay  me,  Samuel  Covme,  an  annuity  of  ^100,  according 
to  the  agreement ;  but  the  second  deed,  the  one  which  he 
tooj:  from  us,  was  not  what  we  considered  it  was  to  be. 

Rymer* 8  evidence  only  comes  to  this : — It  was  agreed  that 

I  should  raise  -£^1000  to  pay  for  the  annuity ;  and  they 

agreed  to  secure  the  repayment  by  mortgage,  with  a  counter 

agreement  that  it  was  not  to  be  paid  for  five  years,  which 

was  calculated  as  the  probable  duration  of  the  life  of  the 
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first  tenant  for  life,  and  I  agreed  to  pay  the  interest  in  the 
meantime.  He  says  nothing  about  the  insurance,  and  he 
does  not  say  expressly  that  he  told  the  Coiones  that  Mrs. 
NmU  was  going  to  advance  the  money ;  but  he  does  say, 
that  he  explained  the  deed  to  them,  and  that  they  understood 
that  it  was  a  mortgage.  Probably  they  did  ;  but  not  such  a 
mortgage  as  they  had  agreed  on,  not  a  deed  in  which  they 
were  made  to  covenant  to  pay  the  principal  at  once,  and 
not  a  deed  in  favour  of  a  third  party  who  was  an  entire 
stranger  to  them.  If  Rymer  were  the  mortgagee  and  the 
consideration  failed,  the  mortgage  would  also  fail;  and  there- 
fore the  mortgagees  are  or  might  be  placed  in  a  very 
different  position  by  having  Mrs.  Necde  instead  of  Ryrtier 
for  their  mortgagee.  On  these  grounds  I  am  of  opinion 
that  this  transaction  cannot  standi  as  against  George  Henry 
Covme.  Sa/mud  Covme  has  not  filed  any  cross  bill,  and  the 
relief  as  to  him  is  therefore  matter  of  course. 

If  I  could  have  assisted  Mra  Younghusband  to  the 
extent  to  which  it  appears  that  the  annuity  was  actually  paid^ 
I  would  have  done  so ;  but  I  feel  that  I  cannot  do  this.  I 
do  not  go  the  length  of  saying  that  it  would  be  impossible  to 
find  a  case  in  which  the  Court  would  interfere  to  set  right, 
as  against  a  surety,  a  transaction  not  accurately  carried  out : 
such  cases  might  readily  be  imagined,  as  for  instance,  if  there 
had  been  an  agreement  to  be  surety  to  the  extent  of 
i?JOOO  and  the  deed  was  for  £2000  ;  but  that  is  not  the 
sort  of  inaccuracy  with  which  I  have  to  deal  here.  This  is  a 
much  stronger  case  than  Evana  v.  Bremridge  (a),  in  which 
I  was  obliged  to  set  aside  the  security  in  toto,  on  the 
ground  that,  had  the  Plaintiff  known  that  he  was  to  be  the 
only  surety,  he  might  have  declined  to  execute  the  deed  ; 
so  here,  had  George  Hem^  Coxviie  known  the  whole  trans- 
action, with  all  tlie  facts,  he  would  have  been  entitled  to 
say,  "  This  is  not  what  I  contemplated,  I  will  not  enter 
into  this.* 


(a)  2  K.  &  J.  174 ;  S,  C,  8  D.  »!.  Q.  100. 
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The  Reversionary  Interest  Society  must  have  the  costs  of 
the  original  suit,  which,  as  against  them,  has  wholly  failed; 
but  I  cannot  give  them  any  costs  of  the  cross  suit,  in  which 
they  are  in  the  same  interest  as  the  Plaintiffs.  Those 
Plaintiffs  have  been  very  careless,  and  Corvne  has  had  up- 
wards of  ^£^200  of  Mrs.  YounghusbaQid's  money  ;  I  do  not 
think  that  they  are  entitled  to  any  costs. 


1863. 


JudgmenU 


One  decree  in  both  suits.  Dismiss  the  Bill  of  Spaight  v.  Cowne  as 
against  Mortimore's  assignees  and  all  the  Defendants  who  claim  under 
George  Henry  Cowne,  with  costs.  Declare  the  mortgage  security 
void  as  against  George  Henry  Coivne  and  those  claiming  under  him. 
Direct  the  Plaintiffs  in  that  suit  to  convey  the  legal  estate  in  George 
Henry  Cowne' s  reversion  to  the  Defendants  the  Directors  of  the 
Reversionary  Interest  Society ;  such  Defendants  to  have  their  costs  in 
that  suit  against  the  Plaintiffs,  but  not  their  costs  in  Edwards  v. 
Spaight,  which  they  must  add  to  their  security.  No  other  order  as 
to  costs.  Then  take  the  usual  decree  for  account  and  foreclosure  as 
against  Samuel  Cowne  and  his  judgment  creditors. 


Minute  of 
Decree, 


EARL  OF  SUFFOLK  v.  LEWIS. 


March  Aih, 


±  HIS  was  a  demurrer. 
Bill  were  as  follows  : — 


Defence  Act, 
1860(23  4-  24 
Fic'.c.ll2)— 

The  material  statements  of  the  ^^%Z^'! 

for  Compensa- 
tion—Interest. 


On  the  31st  of  December,  1860,  a  notice  to  treat  under  ^f^^'^^^^^ 

the  Defence  Act,  1860,  was  served  on  liord  Slterbm-ne,  on  JJ;',  l{efcnce^_ 

behalf  of  the   Secretary  of  State   for  War,  in  respect  of  quiring  certain 
■'  ±  I  c      ^•e      landstobokept 

certain  lands  of  which  Lord  Sherborne  was  tenant  lor  lite,  f^g  from 

and  which  were  required  to  be  taken  absolutely  under  the  If^l^^,^^ 

said  Act.  i^^o^  filing  tho 

amoant  of  tho 

On  the  21st  June,  1861,  a  second  notice  to  treat  was  compensation. 

After  a  con- 
siderable  interyiil.  tho  agreed  sum.  with  £30  for  expenses,  as   proTided  by  t^^^^^ 
without  interest,  was  pai<l  into  tho  Bank-.-HeW,  on  demurrer,  that  the  owner  could  not  claim 
interest,  aud  that  the  payment  was  sufficient. 
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served  on  Lord  Sherhoime  in  respect  of  other  lands,  of 
which  he  was  tenant  for  life,  and  which  were  required  to 
be  kept  free  from  buildings  under  the  said  Act, 

On  the  6  th  of  August,  1861,  an  agreement  was  entered 
into  between  Lord  Sherboime  and  the  Secretary  of  State  for 
War,  by  which  the  compensation  for  both  parcels  was  fixed 
at  £10,100. 

After  the  date  of  this  agreement,  the  title  was  investi- 
gated"; and  on  the  7th  of  May,  1862,  the  Secretary  of  State 
for  War  paid  into  the  Bank  the  sum  of  £3500,  as  compensa- 
tion for  the  lands  subject  to  the  restraint  on  building, 
together  with  the  further  sum  of  «£*30,  required  by  the 
2 let  section  of  the  Act  as  an  equivalent  for  expenses.    . 

Lord  Sherborne  died  on  the  19th  of  October,  1862,  and 
the  Plaintiffs  (liis  executors),  claimed  interest  on  the  said 
sum  of  £3500,  from  the  date  of  the  agreement  of  the  6th 
of  August,  1861,  to  the  date  of  the  payment  into  the 
Bank.  No  building  operations  had  taken  place  on  the  land 
subsequent  to  the  agreement,  and  the  Secretary  of  State, 
had  not  entered  on  the  land  after  the  notice  in  restraint  of 
building.  The  claim  for  interest  was  rejected,  and  this  Bill 
was  filed  against  Sir  G,  C.  Leivis,  the  Secretary  of  State 
for  War,  to  enforce  it. 

The  Defendant  demurred  for  want  of  equity. 

Sect.  20  of  the  Defence  Act,  1860  (a),  directs,  that  any 
compensation  payable  in  respect  of  lands  or  any  interest 
therein,  taken  from  tenants  for  life  and  others  having  power 
to  agree  only  under  this  Act  and  the  Defence  Act,  1842, 
shall  be  paid  in  the  manner  directed  by  sects.  25 — 30  of 
the  Defence  Act,  1842,  as  amended.  [Tliese  sections  pro- 
vide for  payment  into  the  Bank  of  England.] 


(a)  23&24Vict.c.  112. 
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Sect.  21  directs,  that  where  any  compensation  is  required 
to  be  paid  into  the  Bank,  a  sum  of  ^£^30  shall  be  added  as 
an  equivalent  for  the  expenses  consequent  on  such  payment  > 
and  upon  such  compensation  with  such  additional  sum 
(which  shall  be  deemed  part  of  such  compensation,)  being 
so  paid,  the  Secretary  of  State  for  War  shall  be  discharged 
from  all  liability  in  respect  thereof. 

Sect.  24  enacts,  that  the  costs  of  the  agreement  and  of 
the  verification  of  title  shall  be  paid  by  the  Secretary  of 
State. 

Sects.  26 — 28  provide  for  the  apportionment  of  rents  in  the 
case  of  lands  taken. 

Sect.  30  enacts,  that  from  and  after  payment  of  the  com- 
pensation for  lands  required  to  be  taken,  they  shall  be 
vested  in  the  said  Secretary  of  State  on  behalf  of  Her 
Majesty^  discharged  of  all  estates,  rights,  and  interests 
whatsoever. 

Sect.  31.  gives  the  Secretary  of  State  power  to  enter  on 
all  lands  required  to  be  taken,  after  the  expiration  of  four- 
teen days  from  the  notice. 

Sect.  32  directs,  that  in  case  possession  be  taken  of  any  lands 
before  payment  of  the  compensation  for  the  same,  interest 
shall  be  payable  on  the  amount  of  such  compensation,  at 
the  rate  of  £5  per  cent,  per  annum,  from  the  time  of  taking 
possession. 

Sect.  34  enacts,  that  from  and  after  the  service  of  the  notice 
as  to  lands  required  tobe  kept  free  from  buildings,  no  building 
shall  be  erected  thereon;  and  empowers  the  Secretary  of 
State,  at  the  expiration  of  fourteen  days  after  the  notice,  to 
enter,  grub  up  trees,  and  level  and  clear  the  same. 


1868. 

Earl  OF 
Suffolk 

V. 

Lewis. 
Statement 


Sir  RoundeU Palmer,  S.  Q.,  and  Mr.  Wic/cens,  for  the  De-     Argument. 
murrer: —  """^ 

The  scheme  of  the  Act  is  this :  As  to  the  lands  taken  ab- 
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solutely,  they  are  to  vest  on  payment ;  and  if  possession  is 
taken  before  payment,  interest  is  to  be  paid  from  the  time 
of  entry  (the  rents  from  the  same  time  going  to  the  Secre- 
tary of  State,  under  the  26th  section). 

With  respect  to  the  easement  lands  (as  those  required  to 
be  kept  free  from  buildings  may  be  termed),  there  is  no 
provision  for  payment  of  interest ;  and  though  there  is  a 
limit  of  three  years  for  the  exercise  of  certain  of  the  powers 
conferred,  this  has  no  application  to  the  restraint  of  new 
buildings,  or  to  the  payment  of  compensation;  but  we 
admit  that  if  unreasonable  delay  takes  place,  the  land- 
owner would  be  entitled  to  redress, — but  that  would  be  in 
the  shape  of  damages,  and  not  of  interest. 

The  case  of  Regent's  Canal  Company  v.  TFare  (a)  is  not 
material^  as  it  only  decides  that  interest  is  payable  under  a 
Lands  Clauses  contract  from  possession ;  but  in  the  present 
case  there  has  been  no  possession. 

[They  also  cited  Page  Y.Netvman(b),  Foster  v.  We8Uyii(c).] 

Sir  Hugh  Caiims,  Q.  C,  and  Mr.  Kay,  for  the  Bill : — 

The  case  comes  within  the  principle  of  Regent's  Canal 
Company^.  Ware,  The  Qovernmentbuy  an  easement, which 
takes  full  eflfect  fourteen  days  after  the  notice,  and  pre- 
vents all  building  on  the  land.  Therefore,  from  that  time, 
or  at  any  rate  from  the  date  of  the  agreement  giving  the 
compensation,  interest  must  be  payable,  possession  of  the 
easement  being  in  fact  enjoyed  during  the  whole  period. 
It  is  true  that  the  interest  clause  in  the  Defence  Act  applies 
only  to  land  taken ;  but  the  purpose  of  that  clause  was 
merely  to  give  £6  per  cent.,  instead  of  £4  ;  and  the  case  of 
casement  lands  is  governed  by  the  ordinary  rule  of  the 


(a)  23  Beav.  575,  587.  (6)  9  B.  &  C.  378. 

(c)  6  Bing.  709. 
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Court,  allowing  £4  per  cent,  from  the  tinae  of  taking  pos- 
session. 

If  the  contention  for  the  Defendant  is  right,  the  Secre- 
tary of  State  may  give  notice,  agree  on  compensation^ 
and  enjoy  the  full  benefit  of  the  easement  of  keeping  the 
land  free  from  buildings  for  ever,  without  paying  anything 
at  alL  That  cannot  be  the  true  construction  of  the  Act. 
It  is  said  that  the  remedy  in  such  a  case  would  be  damages 
and  not  interest ;  but  what  is  interest  except  damages  for 
delay  in  the  payment  of  money  ?  The  rule  of  the  Court 
is  :  that,  after  a  vendor  is  ready  to  complete,  he  is  entitled 
to  interest  at  £^  per  cent  for  any  subsequent  delay  in  pay- 
ment ;  and  this  rule  is  not  altered  by  the  Defence  Aet. 

[They  cited  Attorney  -  General  v.  Dean  of  OhHat- 
church  [a),  Duke  of  Norfolk  v.  Tennant  (6).] 
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Vicb-Chancellor  Sir  W.  Page  Wood  : — 

The  argument  in  support  of  the  Bill  is  put  in  this  shape  : 
thai,  by  a  notice  under  the  Act  of  Parliament,  an  immediate 
right  is  vested  in  the  Secretary  for  War  to  have  the  land, 
the  subject  of  the  notice,  kept  free  from  buildings  and  other 
obstructions  ;  in  addition  to  which  a  further  power  is  given 
to  enter  for  the  purpose  of  pulling  down  buildings,  and 
clearing  and  levelling  the  land.  The  whole  argument  turns 
upon  the  assumption,  that  the  Secretary  of  State  must  be 
taken,  from  the  moment  when  these  rights  vest  in  him,  to  be 
in  the  position  of  a  purchaser  who  has  entered  into  posses- 
sion. 

But  having  regard  to  the  whole  of  the  Act,  I  think  it 


Judgment, 


(a)  13  Sim.  214. 


(b)  9  Hare,  745. 
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1863.  would  be  a  confusion  of  terms  to  treat  this  as  equivalent  to 
taking  immediate  possession.  The  Act  relates  to  two  sub- 
jects— the  one  is  compensation,  in  lieu  of  the  damages  which 
would  be  recoverable  but  for  the  Act  by  which  the  Secretary  of 
Judgment,  State  is  authorised  to  commit  certain  injury  on  paying  com- 
pensation in  the  manner  which  the  statute  provides.  The 
othersubject  is  compensation  for  property  taken.  The  posses- 
sion of  property  and  the  committal  of  injury  are  essentially 
different  things.  The  fact  that  the  statute  authorises  certain 
trespasses,  does  not  alter  the  nature  of  the  act  done — it  is 
still  a  trespass^  though  an  authorised  trespass.  AJl  that  the 
Act  does  is^  to  ascertain  the  amount  of  the  injury,  and  direct 
compensation  for  it.  These  considerations  displace  the  ar- 
gument which  is  based  on  the  analogy  of  taking  possession 
of  purchased  property.  The  difficulty  was  obviously  felt  by 
the  Plaintiff's  counsel  when  they  attempted  to  fix  the  time 
of  the  supposed  possession  from  which  interest  was  to  run. 
The  claim  should,  on  this  principle,  have  been  from  the  time 
of  the  notice,  or  fourteen  days  afterwards,  when  the  restric- 
tions on  building  and  the  right  of  entry  take  effect  under  the 
Act.  But  it  has  not  been  attempted  to  carry  back  the  in- 
terest beyond  the  date  of  the  contract;  and  the  explanation 
offered  is,  that  the  intervening  injury  must  be  taken  to  be 
covered  by  the  amount  of  compensation  agreed  upon.  That 
only  makes  the  real  distinction  between  the  acquisition  of 
property  and  the  privilege  of  committing  injury  more 
plain. 

I  agree  with  the  argument,  that  the  32nd  section  of  the 
Act  does  not  exclude  the  right  to  interest  in  respect  of  the 
injured  as  distinguished  from  the  taken  lands ;  and  that  it 
may  have  been  intended  only  to  confer,  in  the  cases  to  which 
it  applies,  a  right  to  a  higher  rate  of  interest  than  the  Court 
is  in  the  habit  of  allowing.  Still  the  clause  does  suggest 
the  observation,  that,  when  the  Legislature  was  carefully  pro- 
viding for  the  rate  of  interest  to  be  paid  in  one  class  of 
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cases,  it  might  have  been  expected  that  some  provision  should 
have  been  made  for  interest  in  respect  of  damaged  lands,  if 
such  interest  was  meant  to  be  payable.  The  Act  is  silent 
where  there  was  a  very  good  reason  that  it  should  give  ex- 
plicit directions  if  interest  was  to  be  payable  in  such  cases; 
and  this  silence  tends  further  to  illustrate  the  distinction 
between  the  two  classes  of  cases. 

Strong  hypothetical  cases  may  no  doubt  be  put.     There 
might  be  building  land  on  which  houses  were  about  to  be 
erected,  with  the  probability  of  bringing  in  large  profits  to 
the  owner.     The  building  might  be  stopped  by  a  notice 
under  the  Act ;  a  long  time  might  elapse  before  payment, 
in  consequence  of  difficulties  in  the  title,  or  from  other 
causes  ;  and  the  owner  might  suffer  substantial  injury  by 
the  delay  in  the  jDayment  of  the  compensation.    Another  pos- 
sible case  may  equally  have  occurred  to  the  Legislature,  that 
the  land  might  be  tolerably  certain  to  remain  in  its  actual 
condition,  whether  the  restraint  on  building  were  imposed 
or  not.  In  point  of  fact,  the  Legislature  advisedly,  as  it  seems 
to  me,  says  nothing  at  all  about  the  payment  of  interest 
in  the  case  of  compensation  for  trespass  or  for  the  restraint 
on  the  use  of  the  land  for  building  purposes,  although  it 
vests  the  right  completely  within  fourteen  days  after  the 
notice.     It  provides  for  interest  on  the  purchase  money  of 
land,  of  which  possession  may  be  taken  before  payment ; 
and  makes  no  provision  at  all  for  the  case  where  what  has 
been  called  in  argument  possession  is  taken,  before  pay- 
ment, of  those  easements  of  trespass  and  restraint  of  user, 
which  are  the  occasion  of  the  present  contest. 

The  true  answer  to  the  argument  for  the  Bill  is,  that 
the  payment  in  this  case  is  not  the  price  of  possession,  but 
damages  for  injury.  It  was  thrown  out  in  argument,  that 
the  Secretary  for  War  might  derive  the  full  benefit  of  his 
notice,  and  delay  the  payment  as  long  as  he  pleased  ;  and 
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1863.  certainly  that  would  be  possible,  but  it  would  not  be 
without  remedy.  It  is  quite  clear,  that,  when  all  the  pre- 
liminary steps  have  been  taken,  and  the  proper  time  for 
payment  has  arrived,  the  owner  has  nothing  to  do  but  to 
Judgment,  make  a  demand  for  the  immediate  payment  of  the  ascer- 
tained amoimt,  and  this  would  entitle  him  to  his  remedy 
for  any  delay  in  payment.  This  observation  displaces  the 
supposed  hardship  upon  the  owner.  I  see  no  pretence  for 
reading  the  agreement  in  this  case  as  implying  a  contract 
to  pay  interest.    The  demurrer  must  therefore  be  allowed. 


HODGSON  V.  EARL  OF  BECTIVE. 
^%  29aJ^'    WiLIAM  THOMPSON,  by  his  wiU  dated  the  3rd  of 


and  perianal 

Estate  durinq 

Suspense  of 

Limitations, 

Devise  of  K. 


WiOr^interiM  March,  1863,  devised  to  trustees  all  his  estates  in  KirJcby 

Income  of  real 

Lonsdale,  and  Mansergh,  to  the  use  of  his  wife  for  life,  re- 
mainder to  the  trustees  in  trust  for  his  daughter  the  Coun- 
tess of  Bedive  for  life,  for  her  separate  use  ;  with  a  proviso 
Tnd  Af.estatea  determining  her  interest,  and  the  estate  of  the  trustees 
wi^inder^to  during  her  life,  in  the  event  of  her  husband  the  Earl  of 
for'ir  foHifr^'  jBecfive  becoming  the  Marquis  of  Head/ort,  or  of  the 
Avith  liinito-       mansion  being  let,  or  of  non-residence  to  the  extent  spe- 

tions  over  for 

B*s  younger  sons  and  their  male  issue,  remainder  to  B,*8  eldest  son  K,  for  life,  remainder  to 
his  sons  in  tail  male,  with  remainders  over.  Directions  for  maintenance  and  accumulation  of 
rents  during  the  minority  of  any  tenant  for  life  or  in  tail  by  purchase. 

Gift  of  the  residue  of  the  real  estates  and  all  chattels  real  to  the  same  trustees  upon  the 
limitations  of  the  K.  and  M.  estates  subsequent  to  the  life  interests  of  A.  and  B. 

Bequest  of  the  residuary  personal  estate  to  the  same  trustees,  upou  trust,  until  conversion,  to 
invest  and  apply  the  income  on  the  trusts  after  declared  of  the  rents  of  the  real  estate  to  bo 
purchased,  and  upon  trust,  at  the  discretion  of  the  trustees,  to  invest  two-thirds  of  the  personal 
residue  in  the  purchase  of  land,  to  be  settled  on  the  trusts  of  the  K.  and  M.  estates  subsequent 
to  the  life  interests  of  A.  and  B.^  and  to  invest  the  remaining  third  thereof  in  land  to  be  settled 
to  the  use  of  K.  for  life,  remainder  to  his  sons  successively  in  tail  male,  remainder  on  the  trusts 
declared  of  the  K.  and  Af.  estates  subsequent  to  the  life  interests  of  A.  and  i^.,  with  pro- 
visions for  maintenance  and  accumulation  during  the  minority  of  any  tenant  for  life  or  tenant 
in  tail  in  possession.    Appointment  of  the  said  trustees  executors  of  the  will. 

A,  being  dead,  and  B.  being  alive :— HeW,  that  the  rents  of  the  residuary  real  estate,  until 
the  same  should  vest  in  some  person  entitled  in  possession  under  the  will,  went  to  the  heir 
at  law. 

Held  also,  that  the  disposition  of  the  chattels  real,  and  of  the  residuary  personal  estate, 
carried  with  it  the  interim  income  during  the  suspense  of  vesting. 
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cified;  and  after  her  decease,  or  other  determination  of 
the  said  estate,  to  the  use  of  the  sons  born  in  testator's 
lifetime  of  Lady  Bective  (except  Lord  Kenlis,  the  first 
and  only  present  son,  or  the  eldest  son  for  the  time 
being,  of  Lord  Bective,  being  heir  or  heir  apparent  of 
the  Earl  of  Bective)  successively  for  life,  and  in  strict 
settlement  on  their  male  issue,  remainder  to  the  use 
of  the  sons  of  Lady  Bective  bom  after  the  testator's  death 
(except  an  eldest  son  being  heir  or  heir  apparent  of  the 
Earl  of  Bective)  successively  in  tail  male.  And  in  default 
of  such  issue,  to  the  use  of  Lord  Kenlis  for  life,  remainder 
to  his  sons  successively  in  tail  male,  remainder  to  Lord 
Kenlis  in  tail  general,  with  remainders  in  favour  of  the 
second  and  other  sons,  and  the  first  and  other  daughters  of 
Lord  Bective  in  tail  general^  with  remainder  over  in  favour 
of  the  testator's  brother,  and  an  ultimate  remainder  to 
testator's  own  right  heirs.  Then  followed  a  clause  shifting 
the  use  declared  in  favour  of  any  son,  or  the  issue  of  any 
son  who  should  succeed  to  certain  estates  in  Cavan  in  the 
life  of  any  other  son ;  and  a  direction  to  the  trustees  to 
receive  the  rents  during  the  minority  of  any  tenant  for  life 
or  in  tail  by  purchase,  who  would  otherwise  have  been 
entitled  in  possession,  and  apply  them  for  bis  mainte- 
nance, and  accumulate  the  remainder,  and  hold  the  stocks 
funds,  and  securities  in  which  the  same  might  be  invested 
and  the  annual  income  thereof  respectively,  upon  the  like 
trusts  as  thereinafter  declared  of  the  proceeds  of  sales  under 
the  power  of  sale  and  exchange  thereinafter  contained, 
which  were  to  lay  the  same  out  in  the  purchase  of  lands  to 
be  held  upon  the  trusts  declared  of  the  said  devised  estates ; 
and  after  a  bequest  of  an  annuity  of  <f  1000  a  year  for  the 
separate  use  of  the  Countess  of  Bective,  the  will  proceeded 
as  follows : — 


1863. 

Hodgson 

f. 
Earl  of 
Bective. 

Statement. 


"  And  as  to,  for,  and  concerning  all  the  rest  and  residue 
of  my  real  estate,  and  all  my  chattels  real  whatsoever  and 
wheresoever  not  hereinl)eforo  devised  or  becjueathed,  I  give, 
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devise,  and  bequeath  the  same  unto  the  before-mentioned 
trustees,  their  heirs,  executors,  and  administrators.    Never- 
theless to,  for,  and  upon   the   uses,  trusts,  intents,  and 
purposes,   and  with,  under,  and  subject  to  the   powers, 
provisoes,  directions,  and  declarations  hereinbefore  limited, 
expressed,  directed,  and  declared  to  take  effect  from  and 
after  the  decease  of  my  said  wife  and  my  said  daughter 
the  Countess  of  liective,  or  the  sooner  determination  of 
the  B£ud  estate  so  limited  in  iise  to  my  trustees  during  the 
life  of  the  Countess  as  aforesaid,  of  and  concerning  my 
said  hereditaments  and  estates  hereinbefore  devised,  situate 
in  the  said  townships  of  Kirkhy  Lonsdale  and  Mansergh, 
but  so,  nevertheless,  as  not  to  increase  or  multiply  charges 
under  the  powers  of  jointuring  or  charging  with   por- 
tions.     Provided   always  that  no  person  who  shall  take 
an  estate  tail  by  purchase  in  any  chattels  real  respec- 
tively hereinbefore  devised  or  bequeathed,  shall  be  enti- 
tled to  the  absolute  property  therein  respectively,  unless 
and  until  he  or  she  shall  attain  the  age  of  twenty-one 
years,  or,  dying  under  that  age,  unless  he  or  she  shall 
leave  issue  of  his  or  her  body  inheritable  to  such  entail 
living  at  his  or  her  decease,  or  born  in  due  time  after- 
wards.   And  as  to,  for,  and  concerning  all  the  rest  and 
residue  of  my  personal  estate  and  effects  whatsoever  and 
wheresoever,  subject   to   the  payment   of  my  debts  and 
funeral  and  testamentary  expenses,   and  the  expenses  of 
proving  this  my  will,  and  to  the  payment  of  my  legacies 
and  annuities  hereinbefore  bequeathed,  I  give  and  bequeath 
the  same  unto  the  said  trustees,  their  executors,  administra- 
tors, and  assigpjs,  in  trust  that  they  the  said  trustees,  or  the 
survivors  or  survivor  of  them,   or  the  executors,   admi- 
nistrators, or  assigns  of  such  survivor,  shall,  with  all  con- 
venient speed  after  my  decease,  sell  and  conveit  into  money 
all  such  parts  of  my  said  residuary  personal  estate  and 
effects  as  shall  not  at  my  decease  consist  of  money,  or  of 
money  in   the  public  stocks  or  funds  of  Great  Britain, 
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or  at  interest  on  Government  or  real  securities,  or  invested 
in  i-ailway  shares,  or  in  the  joint  stock  or  in  the  shares  of 
any  incorporated  body,  and  shall  in  the  meantime,  until  my 
said  residuary  personal  estate,  or  the  proceeds  thereof,  shall 
be  invested  in  the  purchase  of  real  estate  or  real  estates      Siatement. 
as  hereinafter  directed,  of  their  or  his  proper  authority  and 
discretion,  lay  out  and  invest  the  moneys  to  arise  by  such 
sale   and  conversion  in  the  names  or  name  of  my   said 
trustees  or  trustee  for  the  time  being  in  some  or  one  of  the 
public  stocks  or  funds  of  Great  Britain,   or  at  interest 
upon  Government  or  real  securities  in  England  or  Wales, 
and  shall,  of  such  proper  authority  and  discretion  as  afore- 
said, from  time  to  time  alter,  vary,  and  transpose,  as  well 
the   said  stocks,  funds,    and  securities  to  be  so  acquired 
as  last   mentioned,   as  also  all  other  the  stocks,   funds, 
securities,  and  investments,  of  which  any  part  or  parts  of 
the  said  residue  of  my  personal  estate  shall  at  my  decease 
or  from  time  to  time  consist,  in,  for,  or  upon  stocks,  funds 
or  securities  of  the  same  or  the  like  nature,  and  shall  pay 
and  apply  the  interest,  dividends,  and  annual  produce  of 
the  said  residue  of  my  personal  estate,  stocks,  funds,  and 
securities  upon  and  for  such  trusts,  intents,  and  purposes, 
and  in  such  manner  as  the  rents  and  profits  of  the  real 
estates,  in  the  purchase  of  which  the  said  residue  of  my 
personal  estate  is  hereinafter  directed  to  be  invested,  would 
be  payable  and  applicable  in  case  such  investment  should 
have   been  actually  made.     And  I   direct  that  my  said 
trustees,  or  the  survivors  or  survivor  ol  them,  or  the  execu- 
tors or  administrators  of  such  survivor,  shall,  at  such  times 
or  time  as  they  or   he   shall,    in  their  or  his  discretion, 
think  proper,  and  of  their  or  his   own  proper  authority 
lay  out    and   invest  two   equal  third  parts  of  the    said 
residue  of   my   said  personal   estate,    stocks,    funds,  and 
securities,  or  the  proceeds  thereof,  in  the  purchase  of  free- 
hold or  copyhold  hereditaments  of  inheritance  free  from 
incumbrances,  to  bo  situate  in  any  county  or  counties  of 
England  or  Walct^  (the  counties  of  WeHmoreland,  and 
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Nmih  Lancashire,  and  West  Riding  of  the  County  of  York 
being  preferred,  but  without  fettering  or  controlling  the 
discretion  of  the  said  trustees  or  trustee  as  aforesaid),  and 
shall  settle  the  same,  or  cause  the  same  to  be  settled  to, 
for,  and  upon  the  same  uses,  trusts,  intents,  and  purposes, 
and  with,  under,  and  subject  to  the  same  powers,  provisoes, 
directions,  and  declarations  as  are  hereinbefore  limited, 
expressed,  directed,  and  declared  to  take  effect  from  and 
after  the  decease  of  my  said  wife  and  of  my  said 
daughter  Amelia  Countess  of  Bective,  or  the  sooner 
determination  of  the  said  estate  so  limited  to  the  said 
trustees  during  her  life  as  aforesaid,  of  and  concerning 
the  said  hereditaments  and  estates  hereinbefore  devised, 
situate  in  the  parish  of  Kirkby  Lonsdale  and  Mansergh, 
but  so  as  not  to  increase  or  multiply  charges  under  the 
powers  of  jointuring  or  charging  with  portions.  And  I 
direct  that  my  said  trustees,  or  the  survivors  or  survivor 
of  them,  or  the  executors  or  administrators  of  such  survivor 
shall  at  such  time  or  times  as  they  or  he  shall  in  their 
discretion  think  proper,  and  of  their  or  his  own  proper 
authority,  lay  out  and  invest  the  remaining  third  part  of 
the  said  residue  of  my  personal  estate,  stocks,  funds,  and 
securities,  or  of  the  proceeds  thereof,  in  the  purchase  of  free- 
liold  or  copyhold  hereditaments  of  inheritance,  free  from 
incumbrances,  to  be  situate  in  any  county  or  counties  of 
England  or  liases  (the  counties  of  Westmoreland,  and 
the  West  Riding  of  the  County  of  York,  and  the  AWthern 
Division  of  the  County  Palatine  of  Lancaster  being  pre- 
ferred, but  without  fettering  or  controlling  the  discretion 
of  my  said  trustees  or  trustee  for  the  time  being),  and  shall 
settle  the  same  hereditaments,  or  cause  the  same  to  be  settled 
to  the  use  of  Thomas  Lord  KerUis,  the  said  first  son  of 
my  said  daughter  the  Defendant  Amelia  Countess  of 
Beciive,  and  his  assigns  for  his  life,  without  impeachment 
of  waste,  with  an  immediate  remainder  to  his  first  and  other 
sons  successively  in  t^il  prialej  and  aft^r  the  failure   or 
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determination  of  the  said  uses  and  estates,  then^  to^  for, 
and  upon  the  same  uses,  trusts,  intents  and  purposes,  and 
with,  under,  and  subject  to  the  same  powers,  provisoes, 
directions,  and  declarations  hereinbefore  lunited  and  ex- 
pressed, directed,  and  declared  to  take  effect  from  and  after 
the  decease  of  my  said  wife  and  of  my  said  daughter 
Amelia  Countess  of  Beciive,  or  the  sooner  determination 
of  the  said  estate  so  limited  to  the  said  trustees  dur- 
ing her  life  as  aforesaid^  of  and  concerning  the  said  here* 
ditaments  and  estates  hereinbefore  devised,  situate  in  the 
parish  of  Kirkhy  Lonadale  and  Manserghy  but  so  as 
not  to  increase  or  multiply  charges  under  the  powers  of 
jointuring  or  charging  with  portions ;  and  in  which  said 
settlement  to  be  so  made  shall  be  inserted  a  proviso 
for  determining  the  said  estate  for  life  so  directed  to  be 
limited  in  use  to  the  Defendant  Lord  Kmlia  and  his 
assigns  as  if  he  were  dead,  and  for  determining  the  said 
estate  tail  to  be  so  limited  to  his  first  and  other  sons  as 
if  such  tenant  in  tail  were  dead  without  is8ue  inheritable 
to  the  said  entail,  in  case  the  said  Lord  Kenlis  or  any 
issue  male  of  him  should  become  entitled  to  the  possession 
or  to  the  receipt  of  the  rents  and  profits  of  the  hereditar 
ments  in  which  the  said  two  third  parts  of  the  said  residue 
of  my  said  personal  estate  are  so  as  hereinbefore  directed  to 
be  invested  as  aforesaid,  by  virtue  of  the  limitation  so 
hereinbefore  directed  to  be  in  such  settlement  thereof 
inserted  or  contained  as  aforesaid,  and  also  usual  powers 
of  leasing,  sale  or  exchange,  and  also  provisions  for  the 
maintenance  of  every  minor  tenant  for  life  and  tenant  in 
tail  in  possession,  and  for  accumulating  his  surplus  income 
during  his  minority,  and  applying  such  accumulations  in 
the  same  manner  as  money  to  be  produced  by  the  exercise 
of  the  power  of  sale  to  be  contained  in  the  said  settlement, 
and  also  usual  clauses  for  enabling  the  trustees  or  trustee  for 
the  time  being  to  give  good  receipts  and  discharges,  and 
for  appointing  new  trustees,  and  for  the  indemnity  of  the 
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trustees  and  all  such  usual  clauses  as  the  said  trustees  or 
trustee  for  the  time  being,  or  their  or  his  counsel,  shall 
think  proper  or  advise/' 

And  the  testator  appointed  the  said  trustees  executors 
of  his  will. 

The  testator  made  a  codicil  to  his  said  will,  dated  the 
18th  of  January,  1854,  whereby  he  gave  and  devised  an 
estate  called  the  Eamacre  and  Bond's  Estate,  situate  in 
the  County  of  Lancaster,  for  the  purchase  of  which  he  had 
entered  into  a  contract  (since  completed)  unto  the  same 
trustees,  their  heirs  and  assigns,  nevertheless  to,  for,  and 
upon  the  uses,  trusts,  intents  and  purposes,  and  with, 
under,  and  subject  to  the  powers,  provisoes,  directions, 
and  declarations  in  his  said  will  limited,  expressed, 
directed,  and  declared  to  take  effect  from  and  after  the 
decease  of  his  said  wife  and  his  daughter,  the  Defendant 
the  Countess  of  Bective,  or  the  sooner  determmation  of 
the  estate  in  his  will  limited  in  use  to  his  said  trustees 
during  the  life  of  his  daughter,  of  and  concerning  the 
hereditaments  and  estates  in  his  said  will  devised,  situate 
in  the  townships  of  Kirkby  Lonsdale  and  Mansergh ;  but 
so  nevertheless  as  not  to  increase  or  multiply  charges  under 
the  powers  of  jointuring  or  charging  with  portions  in  tho 
will  contained. 

The  testator,  William  ^Thompson,  died  on  the  10th  of 
March,  1854. 

The  Countess  of  Bective  was  the  only  child  and  sole 
heiress  at  law  of  the  testator  at  the  time  of  his  death. 
The  testator's  widow,  Amelia  Thompson,  named  in  his  will, 
and  the  Defendant  the  Countess,  or  her  husband  in  her 
right,  were  the  only  persons  entitled  to  share  any  personal 
estate  of  the  testator  undisposed  of  by  his  will  or  codicil 


The  testator's  widow  died  on  the  7th  of  September,  1861, 
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having  by  her  will,  dated  the  24th  of  July,  1856,  and  duly 
executed,  appointed  the  Earl  and  Countess  of  Bective 
executor  and  executrix  thereof,  and  the  same  was  proved  by 
the  EarL 

The  Countess  of  Bective  had  one  son  only  at  the  date  of 
the  testator's  will  and  at  the  time  of  his  death ;  that  is  to 
say,  the  Defendant  Lord  Kenlis,  who  was  also  the  only  son 
and  heir  apparent  of  the  Earl  of  Bective,  and  was  bom  on 
the  11th  of  February,  1844,  and  had  never  been  married. 
The  Countess  had  not  had  any  son  since  that  date. 
She  had  five  daughters,  four  of  whom  were  bom  in 
the  testator's  lifetime,  and  one  since  his  death.  The 
daughters  were  all  infants  and  unmarried  when  the  Bill 
was  filed. 

The  residue  of  the  t/cstator's  personal  estate,  after  payment 
of  his  debts,  legacies,  and  funeral  and  testamentary  expenses, 
was  of  great  value ;  and  the  trustees  and  executors  had 
from  time  to  time  converted  into  money  parts  of  such 
personal  estate,  and  invested  the  proceeds  of  such  conver- 
sion in  the  purchase  of  real  estates,  the  legal  estate  in 
which  was  now  vested  in  them,  but  no  settlement  had 
yet  been  made.  The  greater  part,  however,  of  the  testa- 
tor's personal  estate  remained  unconverted.  The  annual 
income  of  the  residuary  real  and  personal  estate,  of  the 
real  estate  devised  by  the  codicil,  and  of  the  purchased 
estates,  had  been  received  by  the  trustees,  and  part  was  paid 
to  the  Earl  for  the  maintenance  of  Lord  Kenlis,  and  the  rest 
accumulated. 

The  Earl  and  Countess  of  Bective  contended,  that,  until 
the  birth  of  younger  sons  of  the  Countess,  or  if  there 
should  be  no  such  son  then  during  her  life,  or  at  any  rate 
until  the  sooner  determination  of  the  estate  limited  in  trust 
for  her  in  the  Kirkby  Lonsdale  and  Afansergh  estates, 
the  annual  income  of  the  testator's  residuary  real  estate 

c  c  2 
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1868.  and  the  estate  devised  by  his  codicil^  and  of  the  two  thirds 
of  his  residuary  personal  estate,  was  undisposed  of  by  his  • 
wilL  The  Earl  claimed  in  right  of  his  wife  to  be  entitled 
during  such  period  to  the  income  of  the  residuary  real 
Statement.  estate,  and  the  estate  devised  by  the  codicil,  and  the  accu- 
mulations thereof,  respectively,  since  the  testator's  death- 
The  Earl  in  the  right  of  his  said  wife,  and  as  the  per- 
sonal representative  of  the  testator's  widow,  also  claimed 
for  the  same  period  to  be  interested  in  the  annual  income  of 
two-thirds  of  the  residuary  personal  estate,  and  also  of  such 
of  the  purchased  real  estates  as  represented  purchases  out 
of  or  on  account  of  such  two-thirds,  and  the  accumulations 
thereof  respectively. 

These  claims  were  opposed  on  the  part  of  Lord  Kenlia, 
and  the  Bill  was  filed  by  the  acting  trustees  to  obtain  the 
direction  of  the  Court 


Argument,         Mr.  Widens  for  the  Plaintiffs,  the  trustees. 

Sir  RowKiddl  Palmer,  S.  Q.,  Mr.  Hobhouae,  Q.C.,  and 
Mr.  F.  V.  Hawkins,  for  the  Earl  and  Countess  of  Bective : — 

It  is  settled  law,  that  if  a  testator  makes  a  series  of 
executory  devises  without  any  words  disposing  of  the  in- 
termediate rents  during  the  suspense  of  those  interests, 
such  intermediate  rents  are  undisposed  of  and  go  to  the 
heir  at  law.  This  point,  among  others,  was  clearly  estab- 
lished by  Hopkins  v.  Hopkins,  and  has  never  since  been 
questioned  ;  and  it  makes  no  difference  whether  the  subject 
of  the  gift  is  a  specific  or  residuary  estate.  In  point  of  fact, 
Hopkms  V.  Hopkins  was  a  case  of  residuary  estate.  This 
appears  from  an  extract  from  the  decree  made  by  Sir  J. 
Jekyll  on  the  25th  Oct.  1734.  The  decree,  which  we  have 
obtained  from  the  Registrar's  Book,  was  in  substance 
affirmed  by  Lord  Talbot  on  the  18th  Nov.  1735  (a).  The 
(a)  C«s.  t.  Talb.  44. 
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(a)  Co.  Litt.  271.  b.  note  vii.  2, 
(6)  1  Atk,  581. 
(c)  3  Bligh,  N.  S.,  260. 
(rf)  1  Dr.  &  War.  439. 


(e)2  Vc8.  Scn.521. 
(/)  Jac.  468. 
(g)  1  Ves.  Sen.  485. 
(A)  Cas.  t.  Talb.  228. 
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points  determined  on  that  occasion  were — first,  that  under  a  1863. 
will  similar  in  its  frame  to  that  in  the  present  case,  estates  of  hodqbon 
persons  in  esse  who  claimed  after  ^imitations  to  persons  not 
in  esse  created  no  interest  in  possession,  but  waited  the  de- 
termination of  the  prior  estates  :  secondly,  that  the  rents  Argum§ni, 
during  the  suspense  went  to  the  Plaintiff  the  heir-at-law  ; 
thirdly,  that  the  Plaintiff  was  also  entitled  to  the  interim 
income  of  personalty  directed  to  be  invested  in  land,  and 
to  be  held  on  the  same  uses  as  the  realty.  The  case  is 
reported  at  some  length  in  a  note  to  Harg^iXLve^s  edition 
of  Coke  upon  LiUleton  (a).  The  third  point  decided,  if 
it  went  upon  the  ground  which  has  been  displaced  by  Ack- 
royd  V.  Smithsan,  is  no  longer  law ;  but  the  authority  of 
Hopkins  V.  Hopkins  is  wholly  untouched  on  the  other 
points.  The  case  came  on  again  before  Lord  Hardvnc/ie,  in 
1739,  after  the  birth  of  a  child  (6),  and  the  contention 
there  was,  that  the  executory  devises  were  turned  into  con- 
tingent remainders,  and  that  they  had  been  destroyed  by 
the  death  of  the  first  taker;  but  it  was  held  that  the  legal 
estate  of  the  trustees  supported  them. 

The  case  is  clearly  an  authority  for  our  contention  in  re- 
spect of  the  realty. 

[They  also  cited  on  the  same  point  Dujffield  v.  Duffield  (c), 
Wills  v.  WiUs  (cJ),  BvUock  v.  Stories  (e). 

Unless,  therefore,  some  contrary  direction  is  to  be  found 
in  the  will,  the  interim  rents  go  to  the  heir-at-law.  There 
is  no  such  indication,  but  everything  points  the  other  way. 

It  will  be  said,  that  the  testator  has  made  a  mixed  fund, 
and  that  the  rule  as  to  personal  income  carries  with  it  the 
rents,  on  the  principle  of  Geneiy  v.  Fitzgerald  (/),  Gibson 
V,  Mont/ord  (g),  Stephens  v.  Stephens  (Ji). 
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This  class  of  cases  turns  upon  the  fact  of  there  being,  firsf, 
a  specific  devise,  and  then  a  residuary^  real  and  personal 
devise  and  bequest,  the  grounds  being  the  blending  of  the 
real  and  personal  estate ;  and  in  Gibson  v.  Monffoi*d,  the 
direction,  that,  on  the  death  of  an  annuitant,  the  fund  was 
to  go  back  to  the  persons  entitled  in  remainder. 

The  present  case  is  not  one  of  blending,  certainly  not  one 
where  the  real  estate  is  directed  to  go  according  to  the  rule 
which  governs  personalty.  On  the  contrary — the  personal 
estate  is  given  by  reference  to  the  realty ;  and  the  same 
principle  on  which  in  Geiiery  v.  FUzgerald  the  rule  as  to 
personalty  was  held  to  attract  the  interim  rents  of  the  realty 
applies  e  converso^  so  that  the  rule  as  to  realty. attracts  the 
personal  income,  and  that  also  must  be  regarded  as  undis- 
posed of. 

Further,  the  direction  as  to  the  personalty  is,  that  it 
shall  be  divided  into  thirds  two-thirds  to  go  one  way,  and 
one-third  another.  If  it  be  said  that  the  gift  of  the  corpus 
carries  the  intermediate  income,  as  no  doubt  it  would  do  in 
the  case  of  a  simple  absolute  gift  of  personalty  at  a  future 
time,  as  decided  in  Green  v.  E/dns  (a),  it  is  clear  that 
it  can  only  carry  it  as  income  and  not  as  corpus  ;  and  under 
the  series  of  limitations  found  in  this  will,  there  is  no  one 
entitled  to  income  during  this  period  ;  and  therefore  we  are 
forced  back  to  the  conclusion,  that  the  interim  income  of 
the  personalty  no  less  than  of  the  realty  is  undisposed  of. 

[They  also  cited  Ukrymaher  v.  Noiihcote  (6),  and  Hum- 
ble V.  Shore  (c).] 

Sir  Hugh  Caims,  Q.  G,  Mr.  Giffard,  Q.  C,  and  Mr. 
Era/dn^y  for  Lord     enlis  : — 


(a)  2  Atk.  473. 


(b)  1  Swanst.  566. 
(c)  7  Hare,  247. 
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As  to  the  personal  estate:  Ch^een  v.  Ekins  exhausts 
the  whole  distinction  between  realty  and  personalty,  and 
settles  that  a  future  gift  of  personalty  carries  with  it 
the  interim  income.  Hopkins  v.  Hopki/iis  has  been  much 
reUed  on;  but  in  truth,  though  a  leading  case  on  a 
totally  different  point,  it  is  an  entirely  unknown  case  on 
the  question  which  is  now  raised.  Considering  that  the 
decision  carried  both  the  real  and  personal  income  to  the 
heir,  and  is  confessedly  wrong  as  to  part,  the  authority  is 
scarcely  of  that  conclusive  kind  which  it  has  been  repre- 
sented to  be.  The  law  on  the  point  now  under  considera- 
tion was  not  then  settled,  and  we  must  look  to  subsequent 
cases  for  guidance. 

The  prlhciple  of  the  old  cases  was,  that,  until  a  devise 
vested,  the  legal  estate  was  in  the  heir,  and  entitled  him  to 
the  rents.  Then  Genery  v.  Fitzgerald  adds  the  doctrine, 
that,  when  the  realty  and  personalty  are  blended,  the  rule 
as  to  personalty  shall  prevail ;  and  in  such  a  case  it  makes 
no  difference  whether  the  residue  is  given  wholly  to 
one,  or  split  into  shares.  In  Skrymaher  v.  Northcote,  the 
principle  was  applied  to  an  aliquot  share  of  the  residue 
which  had  lapsed.  Nor  does  it  affect  the  question  that  the 
personalty,  instead  of  being  given  absolutely,  is  settled. 
If  the  executors  had  invested  it  there  would  have  been  a 
resulting  use  of  the  interim  rents  to  them  as  executors,  and 
as  part  of  the  personal  estate,  and  that  part  with  all  the 
rest  would  be  included,  according  to  the  general  rule,  in  a 
gift  of  the  personal  residue  :  Head  v.  Godlee  (a). 

It  is  said  that  this  is  the  converse  of  Oenery  v.  Fitzgerald^ 
and  that  the  realty  attracts  the  personalty.  There  is  no 
authority  for  such  a  position ;  and  Genery  v.  Fitzgerald  was 
not  decided  on  any  such  notion  of  attraction,  but  on  this, 
that  the  blending  of  realty  and  personalty  enabled  the 
Court  to  give  effect  to  the  intention  to  pass  everything 

(a)  Johns.  536,  582. 
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(interim  income  included),  although  the  traditional  favor 
shewn  to  the  heir  would  defeat  the  intention  in  the  case  of 
realty  alone.  It  is  idle,  therefore,  to  say,  that  Oenery  v. 
Fitzgerald  helps  the  case  of  the  next  of  kin  at  all.  On  the 
contrary,  it  is  an  express  authority  for  us,  carrying  the  in- 
terim rents  with  the  interim  income  of  the  personalty. 

Suppose  the  testator  gives  all  his  personal  estate  to  his 
first  son,  who  attains  twenty-one,  and  then,  by  a  subsequent 
clause,  gives  all  his  realty  to  the  same  person ;  the  effect  is 
precisely  the  same  as  if  the  real  and  personal  estate  were 
given  in  a  single  clause;  and  the  rule  established  in  Genery 
V.  FitzgeraM,  carrying  the  whole  interim  income,  both  of 
realty  and  personalty  to  the  first  taker  must  equally  apply. 
Then  if  the  disposition  of  realty  and  personalty  being  by 
two  clauses  instead  of  one  makes  no  difference,  neither 
can  it  make  any  difference  that  the  one  or  the  other  clause 
comes  first  in  the  wilL  The  principle  is,  that  where  the 
whole  realty  and  personalty,  or  the  residuary  realty  and 
personalty,  or  any  aliquot  parts  of  them  respectively,  are 
to  go  on  the  same  limitations,  the  whole  interim  income  is 
included  in  the  gift  of  the  residuary  or  of  the  whole  estate,  as 
the  case  may  be.  Ackers  v.  Phipps  (a)  further  illustrates 
this  position ;  moreover,  this  is  an  executory  trust,  which 
the  Court,  if  need  be,  will  mould  so  as  to  carry  out  the  in- 
tention. 

[They  also  cited  Forth  v.'  Chapman  (6),  and  Turtoii  v. 
Lambarde  (c).] 

Tlie  Vice  Chancellor  called  for  a  reply  only  as  to  tho 
personal  estate. 

Sir  Roundell  Palmar  in  reply  : 

Tlie  argument  on  the  other  side  assumes  the   rule  of 


(a)  3  CI.  &  F.  665.  (b)  1  P.  Wms.  663. 

(c)l  D.  F.  &  J.495. 
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law  to  be,  that  the  gift  of  personal  estate  at  a  future  time 
necessarily  carries  vriih.  it  the  interim  income.    But  this 
is  too  large  a  way  of  stating  the  rule.     When  the  estate  is 
given  to  trustees,  and  part  of  the  beneficial  interest  is  un- 
disposed of,  that  is  held  on  trust  for  the  next  of  kin.    All 
the  cases  relied  on  are  where  the  corpus  is  given  uno  flatu 
to  one  person^  not  to  cases  where  it  is  vested  in  trustees 
upon  trust  for  successive  takers.     If  all  the  residuary  per- 
sonal estate  is  given  absolutely  to  ^.,  I  admit  that  it 
carries  with  it  the  interim  income  not  otherwise  disposed 
of.    That  was  the  case  in  Green  v.  Ekina,  but  it  is  not  the 
present  case.     There  is  no  difiference  in  principle  between 
the  claim  of  the  heir  to  a  part  of  the  realty^  as  to  which  no 
trusts  are  declared^  and  the  claims  of  the  next  of  kin  to 
part  of  the  personalty  in  the  same  position :  Underwood  v. 
Wing  (a). 

It  is  true  that  a  gift  of  residue  at  a  future  time  carries 
with  it  the  intermediate  income  ;  but  it  is  not  true,  that  a 
gift  of  corpus,  eo  nomine,  will  do  so.  .Here  the  gift  over 
is  of  corpus,  as  distinguished  from  income. 

Then  it  is  said,  that  if  the  executors  invested  the  per- 
sonalty, there  would  be  a  resulting  trust  to  them  as  executors, 
and  therefore  as  part  of  the  personal  estate ;  but  the  in- 
vestment would  be  in  the  character  not  of  executors,  but  of 
trustees^  and  the  notion  of  a  resulting  trust  to  a  trustee  is 
unheard  of.  It  would  be  not  to  the  trustees,  but  to  the 
persons  entitled  to  undisposed  of  estate.  As  to  this  being 
an  executory  trust  which  the  Court  will  mould,  Stanley 
V.  Stanley  (6)  is  an  authority  in  point  the  other  way. 
Then  it  makes  a  great  distinction,  that  the  residue  is 
not  given  in  one  lump,  but  one-third  to  one  set  of  persons 
and  two-thirds  to  another.  If  the  gift  carried  the  income 
undisposed  of,  it  would  carry  it  not  exclusively  to  the  two- 
thirds  from  which  it  arose,  but  to  the  whole  residue.     But 

(a)  4  D.  M.  G.  633,  656.  (b)  16  Vcs.  491. 
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1868b  how  can  the  fruits  of  the  two-thirds  be  divided  again  into 
thirds  ?  The  contention,  therefore,  leads  to  an  absurdity, 
from  which  the  only  escape  is  to  hold  that  the  rule  of  the 
residue  carrying  the  interim  income  does  not  apply  where 
iFyummL  the  residue  is  divided  into  two  portions  settled  on  different 
limitation&  The  error  is  in  assuming  the  rule  to  be  that 
a  gift  of  residue  attracts  to  it  the  intermediate  income. 
The  true  rule  is,  that  the  word  residue  comprehends  all 
that  is  undisposed  of,  and  so  includes  the  income  ;  but  that 
has  no  application  where  the  residue  is  dealt  with  as  it  is 
here. 


Hopkins  V.  Jfopkma  is  an  express  decision  in  our  favour ; 
and  it  is  not  clear  that  it  proceeded  on  the  erroneous  notion 
which  Ackroyd  v.  Smithson  displaced^  because,  so  far  as 
appears,  the  heir-at-law  may  have  been  the  sole  next  of  kin, 
as  he  certainly  was  one  of  them. 


May  27th. 
Judgment, 


Vice  Chancellor  Sir  W.  Page  Wood  : — 

A  question  involving  property  of  very  considerable  amount 
has  been  raised  in  the  discussion  in  this  case.  The  contest, 
relates  to  two  portions  of  the  property  of  the  testator, 
the  residuary  real  estate,  and  the  residuary  personal  estate, 
or  rather  to  two  thirds  of  the  residuary  personal  estate  given 
by  the  same  will ;  and  the  controversy,  although  it  is  one 
of  considerable  importance  in  point  of  amount,  and  was 
argued  with  great  ability,  appeared  to  me  at  the  hearing 
(and  I  have  seen  no  reason  to  change  my  opinion)  to  be 
entirely  covered  by  authority  [on  both  the  points  which 
were  raised  in  the  discussion.  The  first  question  which 
occurs  is  this :  The  testator  devises  certain  estates  called 
his  Kirkby  Lonsdale  and  MaTisergh  estates,  subject  to  a 
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life  interest  in  his  widow,  who  is  since  dead,  to  the  trustees  1863. 
of  his  will  on  certain  trusts  conveying  the  legal  estate  to 
those  trustees  during  the  life  of  his  daughter  and  only 
child,  the  Countess  of  Bective,  upon  trust  for  her,  with  a 
contingency  for  determining  that  estate.  After  the  life  Judgment. 
estate  of  the  Countess  comes  a  series  of  limitations  to 
the  Countess's  second  and  other  sons,  exclusive  of  the 
Defendant,  her  eldest  son,  Lord  Kenlis,  and  in  default 
of  such  issue  to  Lord -BTewZid  for  life,  with  remainder  to  his 
issue.  Lord  Kenlis  being  alive,  and  Lady  Bectiveh&ng 
also  alive  and  having  at  the  present  time  no  other  son, 
those  limitations  which  follow  after  the  life  interest  would, 
if  they  stood  alone,  be  of  course  executory  devises. 
The  residuary  devise  then  is  made  in  this  form:  ''As 
to,  for,  and  concerning  all  the  rest  and  residue  of  my  real 
estates,  and  all  my  chattels  real  whatsoever  and  wheresoever 
not  hereinbefore  devised  or  bequeathed,  I  give,  devise,  and 
bequeath  the  same  unto  the  trustees,  their  heirs,  executors, 
and  administrators,  nevertheless  to,  for,  and  upon  the  uses, 
trusts,  intents,  and  purposes,  and  with,  under,  and  subject 
to  the  powers,  provisoes,  directions,  and  declarations  herein- 
before limited,  expressed,  directed,  and  declared  to  take  eflfect 
from  and  after  the  decease  of  my  said  wife  and  my  said 
daughter  Amelia  Countess  of  Bective,  or  the  sooner  de- 
termination of  the  said  estate  so  limited  in  use  to  my  said 
trustees  during  the  life  of  my  said  daughter  as  afore- 
said, of  and  coneeming  my  said  hereditaments  and  estates 
hereinbefore  devised  situate  in  the  said  to^vnship  of  Kirkhy 
Lonsdale  and  Maiisergh ;  but  so,  nevertheless,  as  not  to 
increase  or  multiply  charges  under  the  powers  of  jointuring 
or  charging  with  portions/'  -  Therefore  in  efifect  you  have 
as  to  all  this  residuary  real  estate  a  clear  executory  devise 
to  the  second  and  other  sons,  none  of  whom  have  yet  come 
into  esse ;  and  any  estate  which  Lord  Kenlis  may  take 
must  be  expectant  upon  the  time  when  that  contingency 
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will  determine^  and  when  it  shall  be  ascertained  what  is  the 
effect  of  this  executory  devise,  there  being  in  the  interim 
no  disposition  in  words  of  the  rents  and  profits.  Whether 
there  is  any  disposition  in  point  of  construction  is  one  of 
the  questions  which  I  have  to  consider  ;  but  in  words  there 
is  no  disposition  of  the  intermediate  rents  and  profits  pend- 
ing the  suspense  of  that  executory  devise. 

Now,  as  regards  this  point,  it  appears  to  be  quite  settled 
by  authority  ever  since  the  time  of  Hopkins  v.  Hopkins, 
that  in  the  simple  case  of  an  executory  devise^  where  nothing 
is  said  of  rents  and  profits,  the  devise  of  the  estate  will  not 
carry  the  intermediate  rents  and  profits ;  but  that  they 
are  undisposed  of,  and  go  to  the  heir-at-law  of  the  testator^ 
who^  in  this  case,  is  the  Countess  of  Bective,  the  testa- 
tor's only  child.  Hopkins  v.  Hopkvas  went  to  the  full  ex- 
tent I  may  say  of  this  case,  because  there  the  devise  was  not 
merely  of  certain  specified  estates,  but,  as  appears  from  the 
note  taken  from  the  Registrar's  Book^  of  all  other  the  testa- 
tor's estates  and  effects,  being  an  entire  and  complete  devise 
as  much  as  if  there  had  been  a  distinct  gifb  of  all  his  residuary 
real  estates.  In  such  a  state  of  circimistances  (recognised 
as  that  case  has  been  from  that  time  down  to  the  case  of 
Duffield  V.  Dujffidd  in  the  House  of  Lords,  and  WiUs  v. 
WiUs  before  Lord  St  Leonard's,  in  Irelcmd,  and  standing, 
as  it  does,  as  a  case  of  the  highest  authority),  it  is  im- 
possible to  contend,  that,  in  the  absence  of  any  words  clearly 
leading  to  what  the  Court  considers  judicially  to  imply 
a  gift  of  the  intermediate  rents  and  profits,  any  such  gift 
can  take  effect  or  can  be  introduced  into  the  testator's 
will.  Neither  the  persons  waiting  until  the  executory 
devise  shall  take  effect,  nor  the  person  who  shall  first 
come  into  esse  when  the  executory  devise  has  taken  effect, 
nor  all  the  persons  who  may  be  interested  under  the 
series  of  devises  following  that  executory  devise  by  way 
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of  accumulation  can  establish  their  claim.  They  are  all 
clearly  excluded  unless  one  can  find  that  there  is  enough 
on  the  face  of  the  will  to  lead  to  the  inference  that  such  a 
disposition  of  rents  and  profits  was  intended.  I  have  every 
ingredient  here  that  there  was  in  Hopkins  v.  Hopkins. 
There  is  the  fact  of  the  accumulation  being  directed  in  certain 
instances,  and  not  being  directed  during  the  period  that  the 
executory  devise  should  be  in  suspense,  and  there  is  not, 
in  truth,  a  shadow  of  distinction,  as  it  appears  to  me 
throughout,  to  be  drawn  between  Hopkms  v.  Hopki/ns  and 
this  case,  unless  in  the  circumstance  that  this  is  a  devise 
of  all  the  residue  of  the  testator's  real  estates,  nnd  even 
that  appears  now  from  the  Registrar's  Book  to  be  common 
to  both  cases. 

Now,  as  regards  the  question  of  intermediate  rents  and 
profits  not  directly  dealt  with  by  the  will,  there  have  been 
two  classes  of  cases.  The  leading  case  in  one  class  (in  fact 
it  involved  both  points,  but  it  is  the  leading  authority  as 
regards  the  first,)  was  the  case  of  Stephens  y.  Stephens,  yrhere 
it  was  held,  that  if  you  have  first  a  series  of  executory  de- 
vises,— which,  according  to  Hopkins  y.  Hopkins,  do  not  pass 
the  intermediate  rents,  but  leave  them  undisposed  of, — and 
then  that  series  of  limitations  is  followed  by  a  general 
residuary  devise  of  all  the  testator's  real  estate ;  in  cases 
of  that  description  it  was  held  that  the  undisposed  of 
rents  and  profits  mentioned  in  the  first  part  of  the  will 
pass  to  those  who  take  beneficially  under  the  general  resi- 
duary devise  of  all  the  testator's  interest  in  his  real  estates. 
Duffleld  V.  Dujffield  is  another  instance  of  the  same  kind ; 
and  so  also  is  Genery  v,  Fitzffei*ald,  though  it  is  more 
frequently  referred  to  as  settling  the  doctrine  which  I 
am  next  about  to  state.  Where  you  find  a  general 
gift  of  all  a  testator's  real  and  personal  estate  as  one 
fund,  limited  in  one  mass  upon  a  series  of  limitations, 
commenced  by  an  executory  devise,  there  it  was  held  in 
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Oenery  v.  Fitzgerald  and  other  authorities,  that  inas- 
much as  the  two  funds  are  mixed  together,  and  as  the 
gift  of  the  personal  estate  does  carry  in  all  cas6s  the 
interim  profits,  this  Court  is  at  liberty  to  infer  from  the 
blending  of  the  realty  and  personalty  an  intention  (which 
it  would  not^  against  the  heir,  infer  from  the  mere  gift 
of  the  real  estate,)  that  the  whole  should  go  in  one  course 
of  devolution,  and  going  in  one  course  of  devolution,  that 
the  intermediate  rents  of  the  real  estate  should  pass  in 
the  same  manner  as  the  interest,  dividends^  and  produce  of 
the  personal  estate.  The  whole  doctrine  is  so  clearly  laid 
down  in  Oenery  v.  Fitzgerald  in  half  a  dozen  sentences  by 
Lord  Mdon,  that  I  can  scarcely  do  better  than  simply  refer 
to  it.  Mr.  ShadweU,  who  was  counsel  in  support  of  the 
appeal  on  behalf  of  the  heir-at-law,  put  the  case  thus : 
Where  there  is  an  executory  devise  of  real  estate,  and 
the  intermediate  rents  and  profits  are  not  disposed  of,  they 
descend  to  the  heir-at-law^  the  rule  being  different  as  to  pe)r- 
Sonalty.  On  the  other  hand,  if,  after  an  executory  devise 
of  a  particular  estate,  there  is  a  general  residuary  clause, 
it  will  carry  the  intermediate  rents  and  profits  of  the  lands 
first  devised.  The  question,  he  says,  here  is  as  to  the  in- 
terim enjoyment  when  the  residue  is  the  subject  of  the  ex- 
ecutory devise.  Lord  Mdon  says  upon  this  :  "  The  general 
principles  are  these  :  when  pei^sonal  estate  is  given  to  A,  at 
twenty-one,  that  will  carry  the  intermediate  interest ;  if  a 
testator  gives  his  estate,  Blackacre,  at  a  future  period,  that 
will  not  carry  the  intermediate  rents  and  profits.  But  when 
he  mixes  up  real  and  personal  estate  in  the  same  clause,  the 
question  must  be,  whether  he  does  not  shew  an  intention 
that  the  same  rule  shall  operate  on  both  ;  here  the  property 
was  partly  real,  partly  personal,  and  partly  of  such  a  de- 
scription, that  the  testator  does  not  seem  to  have  known 
whether  it  was  real  or  personal.  He  does  not,  by  his  will, 
create  any  trust,  but  makes  a  legal  devise  and  bequest  of  the 
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whole  together ;  then  is  not  the  weight  of  authority  in  favor 
of  the  proposition,  that  when  real  and  personal  estate  are 
given  in  this  way,  the  intermediate  profits  of  both  must  go 
together  ?  that,  I  apprehend,  is  the  rule  which  has  been 
clearly  settled." 

Now  there  are  some  dicta  of  Lord  SL  Leonard^  in  the 
case  of  Wills  v.  Wills,  which,  at  first,  would  seem  to  lead  to 
the  conclusion,  tliat  the  simple  gift  of  the  residuary  real  es- 
tate would  carry  intermediate  rents  and  profits  of  that  estate ; 
but  when  one  looks  at  it  a  little  more  narrowly,  I  think  that 
is  not  the  meaning  to  be  attributed  to  that  learned  judge. 
Speaking  ofOibson  v.  Lord  Montfort,  (where  the  gift  was  of 
a  mixed  fund,  and  where  there  was  a  great  deal  of  discussion 
and  consideration,  before  Lord  Hardioicke  came  finally  to  the 
conclusion,  that  it  would  pass  the  intermediate  rents  and 
profits)  Lord  St.  Leonard's  says  this,  "Notwithstanding  this, 
the  decision  was  still  considered  not  to  be  quite  conclusive, 
for  I  find  that  in  1793  the  heir-at-law  received  a  sum  of 
£1500  for  relinquishing  all  his  rights  to  the  property,  and 
executing  a  deed  in  confirmation  of  the  will ;  the  point,  how- 
ever, now  admits  of  no  doubt ;  it  is  clearly  settled  by  Genery 
V.  FUzgercdd,  and  OlanviU  v.  Glanvill  (a);  a  case  of  ex- 
actly the  same  character,  that  a  gift  of  the  rest  and  residue 
of  my  estate  does,  by  force  of  the  words,  include  the  inter- 
mediate rents.'*  At  first  it  might  seem  as  if  Lord  St.  Leo- 
nard's was  speaking  of  the  residue  of  the  real  estate  simply ; 
but  when  you  look  to  the  authority  he  is  discussing,  you 
find  it  relates  to  a  mixed  fund,  and  a  mixed  fund  only. 

The  question  is,  whether  any  authority  is  to  be  found 
(and  I  have  looked  in  vain  for  any  such  authority,)  which 
has  decided,  that,  after  the  bequest  of  a  particular  estate, 
on  a  series  of  limitations  to  which  the  rule  of  Hopkins 
v.  Hopkins  would   apply,  a  devise  of  the  residue  of  the 

(a)  2  Mer.  38. 


1863. 


Judgment, 


896 


CASES  IN  CHANCERY. 


1863.  real  estate  on  the  same  uses  and  trusts  is  to  be  governed 
by  a  different  rule,  to  the  disadrantage  of  the  heir-at- 
law.  If  you  look  at  the  nature  of  a  residuary  devise  of 
real  estate,  the  answer  is  obvious,  that  the  mere  fact  of  its 
Judgment  being  a  residuary  devise  of  real  estate  could  not  operate  in 
the  manner  suggested,  because,  up  to  the  Wills  Act,  the  resi- 
duary devise  of  real  estate  was  not  less  specific  than  a  devise 
of  Blackacre,  since  a  person  could  only  devise  all  the 
estates  he  had  ;  that  is,  the  actual  property  he  possessed  at 
the  date  of  his  will.  There  would  seem,  therefore,  to  be  no 
reason  why  a  simple  residuary  devise  of  real  estate  should 
have  the  operation  contended  for.  Then  the  Wills  Act 
could  not,  on  this  point  of  construction,  make  any  differ- 
ence, because  all  that  that  Act  docs  is  simply  to  sweep  in 
everything  which  the  testator  might  have  at  the  time  of  his 
decease,  but  not  to  alter  the  rule  of  construction,  which  has 
been  adopted  in  favor  of  the  heir-at-law,  namely,  that 
you  must  find^  for  that  is  the  rule,  express  words,  or  I 
should  rather  say  manifest  intention  (necessary  implica- 
tion it  has  been  sometimes  called)  on  the  face  of  the 
whole  will  to  exclude  him  from  tliat  benefit  which  the 
rule  of  law  has  conferred  on  him.  The  simple  fact  of 
a  devise  of  residuary  real  estate  seems  to  me  clearly 
not  to  alter  the  rule  as  to  intermediate  rents  which  is 
established  in  the  case  of  a  specific  devise,  nor  do  I  find  any 
authority  which  would  authorise  me  to  say  so.  However, 
in  this  case,  there  remains  another  point  to  be  considered. 
There  is  a  subsequent  gift  of  all  the  testator's  personal 
estate,  for  the  purpose  of  being  laid  out  as  to  two-thirds  of 
it  in  land  to  be  settled  in  effect  to  the  same  uses  as  are 
prescribed  with  regard  to  the  real  estate  after  the  expira- 
tion of  the  life  estates.  Now  it  is  said,  and  no  doubt 
there  is  much  weight  in  the  observation,  that,  as  you 
find  it  held  that  a  general  gift  of  all  real  and  personal 
estate  to  certain  intents,  uses,  and  purposes  is  to  be  read 
as  manifesting  the  intention  that  the  rents  and  profits  are 


CASES  IN  CHANCERY. 


897 


to  pass  exactly  in  the  same  manner  as  the  income  of  the 
personal  estate  passes^  and  that  the  heir  is  thereby  to  be 
deprived  of  the  benefit  of  the  rule  laid  down  in  the  cases  I 
have  referred  to,  it  would  seem  singular  to  say  that  the  mere 
circumstance  of  the  testator  dividing  the  will  into  two  parts, 
and  disposing  of  the  real  estate  in  one  clause^  and  of  the 
personal  estate  in  another,  should  be  held  to  lead  to  a 
different  conclusion.  But  I  do  not  think  that  this  reasoning 
is  sound.  The  rule  which  gives  intermediate  rents  to  the 
heir  is  the  artificial  result  of  our  peculiar  doctrines  in  this 
country  in  favour  of  the  heir's  position  ;  and  though  the 
Courts  have  considered  that  where  a  testator  has  distinctly 
and  clearly  in  his  will  mixed  up  realty  and  personalty  in 
one  fund,  he  must  be  taken  thereby  to  have  indicated  an 
intention  that  they  should  go  in  the  same  way ;  that  rea- 
soning does  not  apply  to  a  case  where  he  has  carefully 
and  deliberately  isolated  the  two  properties,  giving  precise 
limitations  as  to  the  one  in  one  portion  of  the  will^  and 
precise  limitations  as  to  the  other  in  another  portion  of  his 
will ;  and  where,  as  in  this  case,  he  was  plainly  not  contem- 
plating any  such  complete  mixture  at  all,  because  the  first 
operation  which  he  directs  as  to  the  personalty  is  to  divide 
it  into  three  several  parts,  and  give  two-thirds  to  the  one 
class  of  objects  of  his  bounty,  and  one-third  to  the  other. 
There  is  nothing  on  the  face  of  the  will  which  in  the  least 
can  justify  me  in  saying  that  the  testator  has  mixed  up  the 
whole  of  his  property  in  one  mass,  so  as  to  bring  the 
case  within  the  rule  in  Gentry  v.  Fitzgerald.  I  think, 
therefore,  it  is  imposbible  to  exempt  this  case  from  the 
authority  of  Hopkins  v.  Hopkins;  and  I  am  bound 
to  declare  that  the  interim  rents  of  the  residuary  real 
estate  are  undisposed  of. 


1863. 

HODOBOX 
V, 

Eabl  of 
Bectivs. 

Judffmtnt 


Now,  as  regards  the  personal  estate,  the  case  seems  to 
be  equally  concluded,  upon  the  authorities,  the  other  way. 
From  the  time  of  Oreen  v.  Ekins,  followed  as  that  case 
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has  been  by  numerous  authorities,  the  rule  as  to  personal 
estate  has  been  exactly  the  opposite  to  the  rule  as  to  real 
estate.  When  you  give  personal  estate,  you  have  given  all 
its  produce,  as  long  as  the  law  allows  it  to  be  accumulated 
or  to  remain  in  suspense ;  that  estate  and  the  whole  of  its 
produce  go  to  the  purpose  indicated  in  the  will,  and  the 
gift  of  the  personal  estate  ex  vi  termini  carries  with  it  all  the 
intermediate  profits  which  may  arise  in  respect  of  that  estat€v 

I  see  no  difficulty  whatever,  on  the  £vce  of  this  will,  iu 
applying  the  rule.  The  testator  gives  all  his  personal  es- 
tate, and  directs  it  to  be  laid  out  in  the  purchase  of  real  estate 
to  be  settled,  as  to  [^two-thirds,  to  the  same  uses  as  he  bad 
declared  of  the  real  estate  after  the  life  interest.  If  Hopkins 
T.  Hopkins  had  been  good  law  as  to  the  second  branch  of 
the  case,  it  would  have  been  an  authority  on  the  point  in 
favour  of  the  heir-at-law,  assumbg  the  heir-at-law  and  the 
next  of  kin  to  have  been  different  persons ;  but  on  that 
branch  of  the  case  it  it  clear  that  the  decision  as  to  the 
personal  estate  directed  in  the  will  to  be  invested  in  the 
purchase  of  real  estate  was  wrong ;  the  decision  there  affect- 
ed to  follow  the  will  of  the  testator  to  a  certain  extent  by  con- 
verting his  personal  estate  into  real  estate;  and  then  arose  the 
singular  confusion,  as  it  appears  to  us  now  (for  it  is  very  re- 
markable that  so  many  great  minds  were  misled,  until  the 
point  was  made  clear  by  subsequent  discussion  and  argu- 
ment) by  which  the  will  was  held  to  operate  for  the  purpose 
of  converting  the  personal  estate  into  real  estate,  not  for 
the  objects  of  the  will,  but  in  the  interests  of  a  person 
not  in  the  least  in  the  contemplation  of  the  testator, 
namely,  the  heir-at-law.  The  proposition  now  seems  to  us 
to  be  a  truism,  that  the  heir-at-law,  claiming  in  defatdt  of 
disposition,  cannot  'claim  anything  under  the  dispositions 
of  the  will ;  the  only  mode  in  which  the  heir  could 
possibly  claim  personal  estate  would  be  by  an  express  or 
implied  gift  in  his  favour  in  the  will.   But  the  notion  of  the 
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heir-at-law  taking  by  intestacy  any  portion  of  the  personal 
estate  is  of  course  a  solecism  when  the   proposition  is 
reduced  to  its  clear  terms.      That  part  of  the  case  of 
Eopkins  v.  Hopkins  cannot,  therefore,  be  an  authority 
with  reference  to  the  decision  of  the  present  case.     In  this 
case  all  I  have  is  a  direction  that  the  executors  and  trus- 
tees are  to  take  the  whole  personal  estate,  and,  taking 
the  whole  personal  estate,   are  of  course  to  take  all  its 
income,  and  to  hold  it  on  certain  trusts.    Then  the  first 
process  is  to  divide  it  into  one-third  and  two-thirds,  and 
when  that  is  done,  the  two- thirds  are  just  as  much  given 
with  all  their  produce,  as  the  whole  of  the  residue,  if  it  was 
given  in  an  entirety,  would  be,  and  those  two-thirds,  with  all 
their  produce,  will  have  to  be  invested  in  the  manner  de- 
scribed.   The  circumstance  that  the  trustees  may  have  in- 
vested a  part  of  it,  and  that  long  before  the  executory  limits 
ations  take  effect,  has  nothing  to  do  with  it ;  it  is  still  per- 
sonal estate,  supposing  the  executory  limitations  to  fail.  It  is 
personal  estate  until  the  will  has  had  the  effect  of  operating 
upon  it  to  hand  it  over  in  some  other  shape  to  some 
persons  interested,  and,  being  personal  estate,  the  rents  and 
profits  of  it  are  the  produce  of  personal  estate  just  as  much 
as  before  the  money  was  invested ;  and  those  words  which 
say  that  in  the  interim  the  produce  shall  be  disposed  of 
in  the  same  manner  as  the  rents  and  profits,  carry  the 
case  no  further.    It  would  be  a  petitio  principii  to  say, 
that  those  words  can  guide  me  as  to  what  is  to  be  done  with 
the  interim  income ;  they  only  say  that  the  trusts  are  to 
extend  alike  to  interim  income,  and  to  rents  and  profits ;  and 
the  question  is,  what  is  to  be  done  with  the  rents  and  profits 
of  that  which  is  personal  estate,  until^  for  the  purpose  of  the 
will,  some  person  takes  it  in  the  form  of  realty.     Those 
rents  and  profits  are  part  of  the  produce  of  the  personal 
estate  as  much  after  investment  as  before,  and  will  go  in 
the  same  manner,    Skrymsher  v.  NorthcoU,  which  was 
relied  on,  has  not  the  slightest  bearing  on  the  matter, 
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Scrymaher  v.  Northcote  was  one  of  the  simplest  cases  that 
can  possibly  be  conceived.  A  portion  of  residuary  personal 
estate  was  given  to  the  extent  of  £bQOy  which,  as  in  the 
case  of  Page  v.  Leapingwell  (a)  and  that  class  of  cases,  was 
held  to  be  a  particular  portion  of  the  residuary  estate ;  and 
the  gift  of  a  portion  of  the  residuary  estate  failing,  of  course 
it  went  to  the  next  of  kin :  there  is  nothing  here  analo^os 
to  that. 

It  was  suggested,  that  if  the  gift  is  supposed  to  cany  the 
income,  two-thirds  of  the  personalty  would  be  invested  in  the 
purchase  of  real  estate ;  and  that  when  the  rents  of  that  real 
estate  are  found  to  be  unappropriated,  for  want  of  a  person 
in  esse  capable  of  taking  them,  they  must  go  back  in 
thirds,  that  is,  one-third  must  go  over  to  the  person 
entitled  to  the  one-third  of  the  residue,  and  two-thirds  to 
be  disposed  of  for  the  other  purposes  of  the  wilL  Thus,  it 
is  said,  there  would  arise  an  absurdity.  But  that  is  not 
the  mode  in  which  the  gift  will  operate  according  to  the 
authorities.  K I  give  the  whole  of  my  personal  estate  to  be 
invested  on  trusts — similar  to  the  trusts  of  these  two-thirds 
—all  the  interim  income  will  have  to  be  applied  exactly  in 
the  same  manner  as  the  capital  in  the  purchase  of  real 
estate.  What  difference  can  it  make,  if,  instead  of  giving 
the  whole,  I  say,  I  give  two-thirds  of  it?  All  that  is 
necessary  is  to  divide  the  whole  fund  into  three  parts,  and 
deal  with  the  two-thirds  in  the  manner  I  have  described. 
It  seems  to  me  that  the  circumstance  of  the  division  into 
portions  of  two-thirds  and  one-third  can  have  no  effect  in 
leading  me  to  a  contrary  conclusion  to  that  to  which  the 
authorities  would  lead  me  if  the  whole  property  were  given 
in  one  mass.  The  Solicitor- General  also  threw  out  an 
observation,  that  one  might  infer  from  the  nature  and  mode 
of  the  gift  a  sort  of  converse  rule  to  that  laid  down  in  Generic 
V.  Fitzgerald ;  the  answer  to  which  is  simply  this :  The 
luie  in  Oenery  v.  Fitzgerahl  is  applied  in  order  to  effec- 
tuate the  supposed  intention  of  the  testator,  which,  accord- 
(«)  18  VC8.463. 
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ing  to  the  general  rule  of  Hopkins  v.  Hopkins,  is  not 
allowed  to  operate  on  rents  and  profits,  without  what  is 
considered  to  be  necessary  implication^  sufficiently  to  oust 
the  right  of  the  heir.  But  what  the  Solicitor-General  sug- 
gests is,  that  when  there  are  what,  on  the  authorities,  I 
must  treat  as  plain  words  of  gifl  of  the  personal  income,  I 
am  to  infer  something  to  destroy  that  gift.  I  hold  that 
there  is  a  clear  gift  to  be  applied  in  a  particular  man- 
ner ;  and  I  can  raise  no  inference  against  that  gift  from 
anything  contained  in  the  former  limitations  in  the  will, 
there  being  in  truth  nothing  to  lead  to  an  inference  which 
ought  to  destroy  the  gift  so  made. 

I  should  have  mentioned  that  the  case  of  Turton  v. 
Lavribarde,  which  was  relied  on,  appears  to  me  to  contain 
nothing  at  all  militating  against  the  conclusion  at  which 
I  have  arrived.  As  to  chattels  real,  I  did  not  hear  a  single 
argument,  and  do  not  know  whether  there  are  any  ;  and, 
therefore,  I  make  no  declaration  as  to  them ;  but  if  neces- 
sary, the  case  can  be  spoken  to  on  that  point. 


Ei^BL  OF 

Bectiye. 
Judgment, 


It  having  been  ascertained  that  there  were  chattels  real 
affected  by  the  will,  the  cause  was  put  into  the  paper  to  be 
spoken  to,  when  it  was  not  disputed  that  the  interim  income 
of  the  chattels  real  would  fall  into  the  general  residue  of 
chattels  real ;  and  the  minutes  were  amended  accordingly. 


Declare  that  the  Defendant  the  Countess  of  BecHoe,  as  heiress - 
at-law  of  the  testator,  is  entitled  to  the  rents  and  profits  of  the 
residuary  real  estate,  and  of  the  estate  devised  by  the  codicil,  until 
such  time  as  the  said  estate  shall  vest  beneficially  in  some  person 
entitled  thereto  in  possession  under  the  devise  thereof  contained  in 
the  will  to  the  trustees  upon  the  trusts  thereby  directed  to  take  eflPect 
after  the  decease  of  the  testator's  Tridow  and  daughter,  or  the  sooner 
determination  of  the  estate  limited  in  use  to  his  said  trustees  during 
the  life  of  his  said  daughter  of  and  concerning  the  Kirhby  Lonsdale 
and  Mansergh  estate.  Declare  that  the  interim  income  of  the  tes- 
tator's chattels  real,  until  such  time  as  aforesaid,  falls  into  the  general 


June  Zrd, 


Minutes, 


40;2 


CASES  IN  CHANCERY. 


1863. 
HoD08o:r. 

9, 

Easl  or 
Begtitx. 

MinuUs, 


residue  of  the  personal  estate.  Declare  that  two-thirds  of  the  resi- 
duary personal  estate  of  the  testator,  including  the  income  issuing 
from  such  two-thirds  until  some  person  shall  be  entitled  in  possessbn 
to  the  income  of  the  real  estate  directed  by  the  will  to  be  purchased, 
with  such  two-thirds,  and  conveyed  to  the  uses  therein  mentioned 
ought  to  be  laid  out  in  the  purchase  of  such  estates  accordingly ;  and 
that  there  is  no  intestacy  in  respect  of  such  income  of  the  said  two- 
thirds  of  the  residuary  personal  estate. 
Costs  out  of  corpus  of  personal  estate. 


Julif  3rd, 
Vendor  and 
Pttrchcuer--' 
Title— Inherit 
tanceActf3ff4t 
Will.  4,  c.  106. 
A  vendor 
makiog  title  as 
heir  is  not 
bound  to  pro- 
duce affirma- 
tive evidence  in 
his  possession 
that  the  ances- 
tor from  whom 
he  traces  de- 
scent took  08 
purchaser,  but 
may  rely  on  the 
statutory  pre- 
sumption, until 
some  proof  to 
the  contrary  is 
adduced.     But 
he  is  bound 
to  disclose  any 
matters  within 
his   knowledge 
tending  to  re- 
but the  pre- 
sumption that 
his  ancestor 
took  by  p\xr- 
chase. 


DORLING  V.  CLAYDON. 

X  HE  Bill  in  this  case  was  filed  for  the  specific  performance 
of  an  agreement  of  the  11th  October,  1855,  and  the  11th 
October,  1856,  by  which  the  Defendant  agreed  to  take,  and 
j8^.  B.  Hattcyii  agreed  to  accept  a  lease  of  certain  £Birm  pre- 
mises in  Suffolk.  The  Defendant  entered  into  possession, 
and  paid  rent  during  Haiton's  life,  Eatton  died  on  the 
18th  of  March,  1857,  intestate,  and  the  Plaintiff  claimed  to 
be  his  heir-at-law.  The  Defendant  had  declined  paying 
rent,  not  being  satisfied  with  the  evidence  offered  of  the 
Plaintiff's  title,  but  professed  his  willingness  to  perform  his 
agreement  on  the  Plaintiff's  title  being  shown. 

The  decree,  dated  16th  February,  1862,  directed  specific 
performance  in  case  tHe  Plaintiff  could  make  a  good  title, 
and  the  Defendant  admitting  that  Hattcni  was  seised  in  fee, 
an  inquiry  was  ordered,  whether  the  Plaintiff  as  heir-at-law 
of  ffatton  or  otherwise,  could  make  a  good  title. 

The  evidence  proved  that  the  Plaintiff  was  the  heir  if 
Haiton  was  the  purchaser ;  and  the  Defendant  in  the  pro- 
ceedings in  Chambers  called  for  affirmative  evidence  of  this, 
he  himself  having  produced  no  evidence  that  Eatton  inherit- 
ed the  property. 
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On  an  application  in  Chambers,  in  July,  1862,  it  was  or- 
dered, that  the  Defendant  should  be  at  liberty  to  examine 
the  Plaintiff  The  result  was  to  show  that  the  Plaintiff 
had  evidence  showing  that  Hatton  was  a  purchaser — but 
nothing  to  suggest  the  contrary.  The  question  whether  such 
evidence  ought  to  have  been  produced  by  the  Plaintiff  was 
now  raised  on  a  motion  to  vary  the  certificate,  and  on  further 
consideration,  in  order  to  fix  the  time  from  which  the 
Plaintiff  was  to  be  considered  as  having  made  out  his  title. 


1868. 


Statement, 


Mr.  Dunn  for  the  Defendant  :— 

We  know  nothing  of  Haiton's  position,  except  that  he 
was  seised  in  fee  ;  whether  he  took  by  purchase  or  inherit- 
ance does  not  in  any  way  appear  in  the  abstract  and  evidence 
produced  by  the  Plaintiff,  and  has  only  been  extracted  by 
subsequent  examination.  If  Hatton  was  a  purchaser,  we 
admit  the  Plaintiffs  title  as  heir.  If  he  took  by  inheritance, 
the  heirship  was  not  proved. 

We  insist  that  the  Plaintiff  was  bound  to  produce  at 
least  prima  facie  evidence  that  Hatton  was  a  purchaser* 
He  refused  to  produce  any  such  evidence,  and  relied  on 
the  Inheritance  Acfc,  3  &  4  Will.  4,  c.  106,  s.  2,  which 
enacts,  that  the  descent  shall  be  traced  from  the  purchaser, 
but  that  the  last  owner  shall  be  considered  to  be  the  pur- 
chaser, unless  it  shall  be  proved  that  he  inherited  the  same. 
But  this  clause  was  not  meant  to  relieve  a  Tender  from  the 
obligation  of  producing  the  evidence  in  his  possession^  which 
would  show  particiilarly  how  the  fact  was,  instead  of  leaving 
it  to  rest  on  presumption. 

Lord  St.  Leonard's  considers  that  a  vendor  making  title  as 
heir,  must  give  such  affirmative  evidence  as  he  possesses 
that  the  ancestor  from  whom  he  traces  his  descent  was  a 
purchaser  (a). 

00  V.  &P.  I3th£d.p.  382. 
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J^'  .  Mr.  Giffavd,  Q.C.,  andMr.  Humphry  for  the  Plaintiflf. 


Judgment, 


Vice-Chancellor  Sib  W.  Page  Wood  :— 

At  the  Hearings  the  Defendant,  who  had  paid  rent  to 
Hatton,  was  obliged  to  admit  that  he  was  seised  in  fee,  and 
that  admission  is  recorded  on  the  face  of  the  decree.  The 
only  question,  therefore,  is  whether  the  present  Plaintiff  is 
heir  of  Hatton.  That  he  is  such  heir  iiHatton  was  a  pur- 
chaser, is  not  disputed,  though  the  title  is  ^not  proved  if  it 
should  turn  out  that  Hatton  came  in  by  inheritance.  The 
only  question  I  have  to  decide  is,  whether  the  Plaintiff  was 
bound  to  produce  any  affirmative  evidence  which  he  might 
have  in  his  power,  that  Hatton  took  by  purchase ;  and  in  tlie 
course  which  matters  have  taken  in  Chambers,  this  inquiry 
is  chiefly  material  on  the  question  of  costs. 

The  statute  says,  that,  in  the  absence  of  proof  to  the  con- 
trary,  a  person  seised  must  be  presumed  to  be  a  purchaser; 
and  the  Plaintiff  contends,  that,  until  some  evidence  to  the 
contrary  appears,  he  is  entitled  to  rest  on  this  presumption, 
and  is  not  bound  to  produce  any  affirmative  evidence  on  the 
point.  I  have  already,  in  substance,  decided  the  point  in 
favor  of  the  Plaintiff  on  an  application  before  myself  in 
CJhambers,  when  I  remember  that  my  attention  was  called 
to  Lord  St  Leonard's  observations.  A  vendor  knowing 
anything  which  tended  to  rebut  the  presumption  that  the 
ancestor^  from  whom  he  traces  his  descent,  wajs  a  purchaser, 
would  be  guilty  of  a  gross  breach  of  faith  if  he  did*  not  dis- 
close it;  but  if,  in  truth,  he  has  no  such  knowledge^  I  think 
he  is  entitled  to  rely  on  the  presumption,  and  to  decline 
to  give  evidence  on  the  point  until  some  prim&  facie  proof 
to  the  contrary  is  produced.  I  thought,  however,  that  the 
Defendant  was  entitled  to  search  the  Plaintiffs  conscience 
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on  the  point,  and,  therefore,  in  Chambers,  I  gave  him  leave 
to  examine  the  Plaintiff.  The  result  has  shown  that  the 
Plaintiff  knew  nothing  to  cast  any  doubt  on  the  fact  that 
Hatton  was  a  purchaser,  and  that  he  had  in  his  possession 
evidence  that  sufficiently  proved  the  fact  I  think,  under 
these  circumstances,  he  was  justified  in  Hot  going  into  any 
evidence  on  the  point  in  the  first  instance,  and  that  he 
must  be  taken  to  have  made  out  his  title  from  the  time 
when  he  proved  his  pedigree  in  other  respects.  He  ten- 
dered the  evidence  of  this  before  filing  the  Bill ;  and,  there- 
fore, I  cannot  hold  the  title  to  have  been  defective  at  any 
time  since  the  commencement  of  the  suit. 

18  6  2 

HARDCASTLE  v.  HABDCASTLE.  .^flrt^; 

T _.___,  ,      ,  .  -  t         Ml    Bequest  of  re- 

HIS  case  raised  a  question  of  construction  on  the  will  lidue  upon 

of  HeniT)  Lambirth,  dated  26th  of  March,  1839.    The  ^h^w^^ 

material  clauses  were  as  follows  : —  BhouWthiSt 

fit  for  main- 

"  And  as  to  my  said  leasehold  land  and  premises  herein-  t«^ce  of  A, 
before  given,  I  direct  that  my  trustees  and  the  survivors  and  one,  then  to 

Mv  her  ont  of 

survivor  of  them,  and  the  executors  and  administrators  of  income  £6oo 
such  survivor,  shall  stand  possessed  thereof,  (subject  as  in  tJrontyX'e, 
this  my  will  is  mentioned,)  upon  trust  for  my  said  grand-  ^r^ilfo^and'^' 
daughter  Frances  Lambirth  and  her  assigns  during  so  long  aftw  her  death 

•  i»  1  .1  n    1  n  1  •  f     1  for  all  her 

time  of  the  residue  of  the  term  or  terms  for  which  the  same  chUdren  until 
arc  respectively  held  as  she  shall  so  happen  to  live ;  and  gpectivdy  at^' 
from  and  after  her  decease,  upon  trust  for  all  and  every  the  ^^^  th^'^T' 
child  and  children  of  the  body  of  my  said  granddaughter  inch  children 
lawfully  to  be  begotten,  until  such  child  and  children  shall  twenty-five; 
respectively  attain  the  age  of  twenty-five  years  or   die  s/^rafbe-^^'" 
leaving  issue  of  his,  her,  or  their  body  or  respective  bodies,  Jl"5?^  ®^  ^®^ 
and  then  upon  trust  for  such  child   or  children  so  at-  that  it  con- 
taining the  age  of  twenty-five  years,  or  djring  and  leaving  absolute  life  ^ 

interest  in  A, 

Htldj  that  the  children  of  A,  took  Tested  interestg  at  birth,  and  that  the  giA  oyer  was  Toid 
for  remotenese. 
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1882.        guoh  iflBue,  equally  aa  tenants  in  common,  their  respective 
Habdcabtlb    executors,  administrators,  and  assigns ;  and  in  case  all  such 
Habdoabtub.   childrensave  one  shall  die  under  the  age  of  twenty-five  years^ 
Su^m§        without  leaving  such  issue  as  aforesaid,  or  if  there  shall  be 
but  one  such  child^  then  in  trust  for  such  one  or  only  child 
until  he  orshe  attain  the  age  of  twenty-five  years,  or  die  leav- 
ing issue  as  aforesaid ;  and  then  in  trust  for  such  one  or  only 
child,  his  or  her  executors,  administrators,  and  assigns. 
And  in  case  there  shall  not  be  any  child  of  the  body  of  my 
said  granddaughter  lawfully  begotten,  or  being  such  if 
every  of  them  shall  die  before  any  of  them  shall  attain  the 
age  of  twenty-five  years  without  leaving  issue  as  aforesaid, 
then  in  trust  for  my  said  nephew  Heniy  Lambirth,  his  heiref, 
executors,  administrators,  and  assigns  absolutely.'' 

And  the  testator  directed  his  trustees  to  convert  his 
residuary  personal  estate,  and  apply  so  much  of  the  di- 
vidends, interest,  and  annual  produce  thereof,  and  of  the 
rents  and  profits  of  his  other  estates  and  property,  as 
they  should  think  proper,  for  and  towards  the  mainten- 
ance, education,  and  bringing  up  of  his  said  granddaugh* 
ter  the  Defendant  Frances  HardcasUe  till  she  should  attain 
*   the  age  of  twenty-one  years,  and  accumulate  the  surplus 
of  such  rents,  issues,  dividends,  interest,  and  produce  till 
she  should  attain  the  age  of  twenty-one  years,  and  shotdd 
thenceforth,  until  she  should  attain  the  age  of  twenty-five 
years,  pay  and  allow  to  her  out  of  such  interest^  divi- 
dends, rents,  and    profits,    and    the   interest,    dividends, 
and  produce  of  such  accumulations  as  aforesaid,  a  clear 
annual  sum  of  £5W)  only»  and  accumulate  the  surplus 
during    that   period ;    and  should    afterwards  pay   and 
apply    the    whole   of  the  dividends,  interest,  and    pro- 
duce of  his  said  personal  estate,  so  to  be  laid  out  and 
invested,  and  the  said  rents  of  his  said  other  estates  and 
property,  and  the  dividends,  interest^  and  annual  produce 
of  the  various  accumulations  aforesaid,  to  his  said  grand- 
daughter and   her  assigns  during   her    life.      And  the 
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Ivill  proceeded  as  follows:— "And  from  and  after  her  .  ^^^'  . 
decease^  then  as  to  the  whole  of  the  said  last-mentioned  Habdcastui 
personal  estate,  with  all  accumulations  thereof  or  the  hardcastlb. 
stocks,  funds,  or  securities  in  or  upon  which  the  same  statmmt 
shall  be  then  invested,  I  direct  that  my  said  trustees, 
and  the  survivors  and  the  survivor  of  them,  and  the 
executors  and  administrators  of  such  survivor^  shall  stand 
possessed  thereof  in  trust  for  all  and  every  the  child  and 
children  of  my  said  granddaughter  Frances  Lambirth 
lawfully  to  be  begotten,  until  such  child  and  children  shall  ' 
respectively  attain  the  age  of  twenty-five  years,  or  die  leav- 
ing issue  of  his  or  their  body  or  respective  bodies ;  and  then 
in  trust  for  such  child  and  children  so  attaining  the  age  6{ 
twenty-five  years^  or  dying  and  leaving  issue,  in  equal  shares, 
their  respective  executors,  administrators,  and  assigns.  And 
in  case  all  such  children  save  one  shall  die  under  the  age  of 
twenty-five  years,  without  leavingissue  af  aforesaid,  or  if  there 
shall  be  but  one  'such  child,  then  in  trust  for  such  one  or 
ouly  child  until  he  or  she  shall  attain  the  age  of  twenty-five 
years  or  die  leaving  issue  as  aforesaid ;  and  then  in  trust  for 
such  one  or  only  child,  his  or  her  executors,  administrators, 
and  assigns  ;  and  in  case  there  shall  be  no  such  child  of  the 
body  of  my  said  granddaughter  lawfully  begotten,  or  being 
such  if  every  of  them  shall  die  before  any  of  them  shall 
attain  the  age  of  twenty-five  years  without  leaving  issue 
as  aforesaid,  then  in  trust  for  my  said  nephew  Henry 
Lambirth,  his  executors,  administrators,  and  assigns  abso- 
lutely." And  after  providing  for  the  cesser  of  certain 
of  the  annuities  given  by  the  said  will  in  case  of  any 
alienation  thereof  by  the  annuitants,  the  testator  pro« 
ceeded  as  follows : — 

''Provided  and  it  is  my  will,  that,  notwithstanding 
anything  herein  contained,  it  shall  and  may  be  lawful  to 
and  for  my  said  trustees,  or  the  survivors  or  survivorof  therai 
or  the  executors  or  administrators  of  such  8urvivor>  at  any 
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HAmDOASTLB 
V. 

Habdoastlk. 
Statemmit. 


time  or  times  to  advance  during  the  respective  minorities 
of  any  child  or  children,  (except  the  said  Frances 
Lanibirth),  who  shall  become  entitled  to  a  presumptive 
share  or  shares  of  and  in  my  said  personal  estate  and  ac. 
cumulations  so  to  arise  and  be  placed  out  as  aforesaid,  such 
part  or  respective  parts  of  such  presumptive  share  or  shares 
as  my  said  trustees  or  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  shall  think 
proper  for  the  placing  out  of  any  such  child  or  children 
to  any  trade,  profession,  or  employment,  or  otherwise  in  or 
towards  his  or  their  advancement  in  life." 

•  The  testator  died  on  the  25th  of  November,  1834,  leav- 
ing him  surviving  a  widow,  and  his  said  granddaughter 
Frances  (now  the  Defendant  Frances  Hardcastle),  his  sole 
next  of  kin.  Frances  HardcasUe  subsequently  purchased 
the  interest,  if  any,  of  the  widow,  and  claimed  to  be  entitled 
to  the  leasehold  and  personal  residue  as  undisposed  of 
after  her  decease. 

The  Bill  was  filed  by  her  children  to  establish  their 
claim  under  the  will : — 


Arffwnent.  Mr.  RoU,  Q.C.,  and  Mr.  B.  Beales  for  the  Plaintiffs  :— 

The  gift  to  the  children  is  vested  at  birth,  and  the  remote- 
ness of  the  period  fixed  for  its  becoming  indefeasible  does 
not  affect  its  validity:  Bland  v.  WMiams  (a),  Oreet  v. 
Oreet  (6),  Davies  v.  Fisher  {c)yMiLroy  v.  Milroy  (d),  Harrir 
son  V.  Grimwood  (e),  Peard  v.  Kekevdch(f). 

Mr.  Daniel,  Q.C.,  and  Mr.  Cutler,  for  Frances  Hard- 
castle  and  the  trustees  of  her  settlement: — 

There  is  no  vested  interest  until  an  event  which  is  too 


(a)3M.&K.  411. 

(b)  5  Beav.  123. 

(c)  5  Beav.  201. 


(cO  14  Sim.  48. 
(e)  12  Beav.  192. 
{/)  15  Beav.  166. 
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remote.    The  income  only  is  vested  before  twenty-five  or        i862, 
death  leaving  issue,  the  age  being  made  part  of  the  de-    ha^castli 
scription:  Vawdi*y  v.  Oeddea  (a),  Shum  v.  Ilobba  (b).  *• 

The  shares  are  referred  to  as  *'  presumptive  shares,"  which     ArmmenL 
confirms  our  view. 

[TheViCE  Chancellob  referred  io  Bull  v.  Pritchard  (c)] 

The  gifts  over  are  clearly  void. 

Mr.  Hetherington  for  a  mortgagee  of  one  of  the  children. 

Mr.  Rolt  in  reply  referred  to  BeU  v.  Cade  (d). 


Vice-Chanckixob  Sir  W.  Page  Wood  :— 

This  is  a  question  of  the  validity  of  the  disposition  of 
leaseholds  and  residuary  personal  estate  contained  in  the 
will  of  Henry  Lambirth  in  favour  of  the  children  of  the 
testator^s  granddaughter  Frances.  The  frame  of  the 
bequest  is  such  as  to  raise  a  question  upon  the  authorities, 
whether  the  gift  is  vested,  and,  if  not,  whether  it  is  not  void 
for  remoteness.  If  it  is  not  vested,  indeed  it  is  clearly  too 
remote;  and  the  essential  question  is,  whether  a  vested 
interest  is  created 

With  respect  to  the  leaseholds  the  testator  directs  his 
trustees  to  hold  them  upon  trust  for  his  granddaughter 
Frances  for  life,  and  after  her  decease  upon  trust  for 
all  and  every  her  children  until  such  children  shall  re- 
spectively attain  the  age  of  twenty-five  years,  or  die  leav- 
ing issue,  and  then  upon  trust  for  such  children  so 
attaining  the  age  of  twenty-five  years,  or  dying  leaving 
such  issue,  equally  as  tenants  in  common,  their  respective 
executors,  administrators,  and    assigns;  and  if   all  such 


(a)  1  R.  &  M.  203. 
(6)  3  Drew.  93. 


(c)  5  Hare,  667. 
((0  2  J.  &  H  1?2. 


Nov.  24th, 
Judgment, 


Judgment* 
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1S62.  children  but  one  die  under  the  age  of  twenty-five  years 
Haxdcastle  without  leaving  issue,  or  if  there  be  but  one  such  child,  then 
Habdcabtlx.  ^^  ^^^  ^^^  ^^^^  ^^®  clnid  until  he  or  she  attain  the  age  of 
twenty-five,  or  die  leaving  issue,  and  then  for  such  one 
child,  his  executors,  administrators,  and  assigns.  And  then 
there  is  a  gift  over  if  there  shall  be  no  child,  or  all  shall 
die  under  twenty-five  without  leaving  issue. 

The  personal  residue  is  given  in  the  same  way,  subject  to 
a  previous  trust  to  apply  so  much  of  the  income  as  the 
trustees  should  think  proper  for  the  maintenance  of  the 
granddaughter  Frances  until  twenty-one,  accumulating  the 
surplus ;  and  then  to  pay  her  .£^500  a  year  until  twenty-five^ 
accumulating  the  surplus ;  and  then  to  pay  the  income  of 
the  fund  and  its  accumulations  to  her  for  life ;  the  ulterior 
limitations  comprising  in  terms  "the  whole  of  the  said 
personal  estate  with  all  accumtdations.''  There  is  also  a 
proviso  at  the  end  of  the  ulterior  limitations  empowering 
the  trustees  to  advance,  during  the  minority  or  minorities 
of  any  child  or  children  (except  the  said  Frances  Lam- 
birth,)  who  shall  become  entitled  to  a  presumptive  share 
of  the  pesonal  estate  and  accumulations,  such  part  of  such 
presumptive  share  as  the  trustees  shall  think  fit. 

It  is  material  to  observe,  that  the  amount  to  be  applied 
in  the  maintenance  of  the  granddaughter  is  left  to  the  dis- 
cretion of  the  trustees,  whereas,  with  respect  to  her  children^ 
there  is  no  direction  that  during  their  minorities  a  suffi- 
cient -pBit  only  shall  be  appropriated  to  their  maintenance. 
If  such  a  direction  had  been  contained  in  the  will,  it  would 
have  been  conclusive  against  a  vesting  in  them,  because  in 
that  case  they  could  not  be  treated  as  entitled  during 
minority  to  the  whole  interest 

That  difficulty  being  out  of  the  way,  the  case  must  be 
determined  on  the  principles  of  the  authorities,  which  are 
clearly  discriminated  by  Vioc-Chancellor  Wigram  in  Bull 


CASES  IN  CHANCERY. 


411 


T.  Pntchard.    If  you  find  the  condition  of  attaining  a        ^^2* 
COTtain  age  made  part  of  the  description  of  the  objects  of   Habdcabtlk 


the  gift^  the  interest  does  not  vest  until  the  age  is  attained  ; 
but  if  this  is  not  so,  or  if  the  whole  intermediate  interest  is 
appropriated  for  the  benefit  of  the  same  objects,  there  the 
Court  holds  (as  was  laid  down  by  Sir  W,  Chrant  in  Hanson 
V.  Graham)^  that  the  whole  property  vests  in  the  object  of 
the  gift,  though  the  absolute  enjoyment  be  deferred  until  the 
specified  time.  These  rules  are  so  well  settled  that  I  need 
not  enter  into  any  detail  upon  the  point.  It  is  enough  to 
observoj  that  in  Hanson  v.  Graham  Sir  W.  Grant  held, 
that,  where  the  whole  interest  was  given  to  the  legatee 
throughout,  and  the  actual  property  was  given  when  the 
legatee  should  attain  twenty-one,  the  word  "  when''  post^ 
poned  the  enjoyment  only  and  not  the  vesting. 

The  whole  question  here  is,  whether  the  words  as  to  age 
are  so  attached  to  the  children  as  to  form  a  necessary  part 
of  the  description.  I  have  come  to  the  conclusion,  that, 
having  regard  to  the  use  of  the  word  "  such"  throughout, 
that  would  not  be  the  true  construction,  the  regular  antece- 
dent being,  all  and  every  the  children.  We  do  not  find 
the  phrase  such  as  attain  twenty-five,  but  such  children  so 
attaining  twenty-five ;  that  is,  all  the  children  when  they 
attain  twenty-five.  The  case,  therefore,  is  essentially  the 
same  as  Hanson  v.  Graham,  the  gift  being  immediately 
vested,  but  the  period  of  absolute  vesting  in  possession  being 
when  they  attain  twenty-five,  or  die  leaving  issue.  These 
considerations  may  sound  somewhat  refined  to  any  person 
not  accustomed  to  legal  decisions,  and  the  circumstance  of 
there  being  a  gift  over  might  suggest  the  inference,  that  the 
property  was  intended  to  be  kept  in  suspense.  The  sound- 
ness of  the  observations  in  this  sense,  contained  in  the 
judgment  in  Scott  v.  Bargeman  (a),  and  which  are  to 
be  found  also  in  later  cases,  has,  however,  been  ques- 
tioned by  Sir  F.  Grant  in  Skey  v.  Barnes  (J),  and  in  other 

(a)  2  P.  W.  69.  (h)  3  Mer.  335. 


HABDCAaTLX. 

Judgment 
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Habdcastli. 
Judgment, 


authorities ;  and  ia  Daviea  y.  Fisher,  Lord  Langdale  lays  it 
down,  that,  in  ordinary  cases^  a  gift  over  on  a  contingency 
does  not'  prevent  vesting  in  the  first  donee,  though  it  may 
be  an  ingredient  in  the  question. 

Considering  the  great  length  which  the  authorities  have 
gone  in  favor  of  vesting^  and  looking  to  the  fact  that  the 
whole  interest  is  given  to  the  objects  of  the  bequest,  and 
having  regard  especially  to  the  authority  of  Daviea  v.  Fisher, 
it  appears  to  me  that  I  must  hold  that  the  will  creates  a 
vested  interest  in  all  the  children  of  the  testator's  grand- 
daughter. The  rule  as  to  perpetuities  cannot  affect  this 
question  of  vesting,  and  I  should  have  come  to  the  same  con- 
clusion if  the  age  named  had  been  twenty-one. 

Something  was  supposed  to  turn  on  the  use  of  the  phrase, 
"presumptive'shares ;" ,  but  that  is  suflSciently  explained  by 
the  circumstance,  that  the  shares  might  alter  in  amount  as 
the  children  were  bom,  and  in  that  sense  each  share  would 
be  presumptive  until  the  number  was  ascertained. 


MinuUs, 


DsCLARB  that  the  several  children  of  the  testator's  granddaughter 
Frances  became  entitled  at  birth  to  a  vested  interest  in  the  leasehold 
estate  and  the  residuary  personal  estate ;  and  that  the  gift  over  in  the 
event  of  all  such  children  dying  under  twenty-five  without  leaving 
issue,  is  void.    Costs  out  of  the  residuary  personal  estate. 
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1863. 
GURNEY  V.  QURNEY.  TTZl 

T  April  29<A, 

HIS  was  a  suit  to  carry  out  the  trusts  of  a  settlement  jy^claration  of 
made  on  the  children  of  Mr.  and  Mrs.  John  Henry  Gur-  illegitimacy— 

,,,-,,..  ^  lUusory  TnuU 

Tiey,  under  the  following  circumstances : —  rj^^  ^^^^ 

will  not  refiiBe 

John  Henry  Oumey,  of  Catton  HalL  Esq.,  M.P.,  was  ^  entertain 

•    1.     ^oT^  .     -mr.      -BM^         T  ^  ^r    -rv  a 8Tut  for  the 

married  m  1846  to  Miss  Mary  Jary  Guniey.    In  Decem-  execution  of 
ber,  1869,  Mis.  Gumey  eloped  with  one  TayUxr,  and  left  l^^tSC^* 
England  with  him ;  and  they  remained  abroad  till  Septem-  '^^^^  ^ 

ber,  I860.  .actually  existi, 

merely  on  the 

On  the  31st  December,  1859,  John  Henry  Oumey  in-  Se  MttM*fund 
stituted  a  suit  in  the  Court  of  Matrimonial  Causes  for  the  !*  ?  T^ "? 

to  be  ox  no  im- 
dissolution  of  his  said  marriage,  and  obtained  a  decree  nisi  portanoe  to  the 

on  the  13th  of  February,  1861,  which  was  made  absolute  and  that  the 

on  the  22nd  of  May.  1861.  ^urS^dTS 

raise  a  different 

On  the  4th  of  May,  1861,  Mrs.  Oumey  was  confined  of  question  (which 
a  full-grown  male  child,  the  Defendant  WiUiam  Anadm  would  mJ  hare 

Since  the  dissolution  of  her  marriage  with  John  Henry  Nor  will  the 
Gumey,  Mary  Jary  Gumey  had  married  Taylor.  ^T  a^u  Jtion 

to  be  evaded  by 

In  the  month  of  January,  1862,  John  Heniy  Oumey  » ^^^\ 

transferred  a  sum  of  <£2000,  31.  per  Cents.,  into  the  names  But.  wmWe, 

of  trustees,  "upon  trust  for  all  and  every  the  children  now  ^®^^^q'j  ^^^ 

living  of  the  said  marriage  between  the  said  John  Henry  tertain  such  a 

.  ,    .  .        suit  at  the  in- 

Gurney  and  Maiy  Jary  Outmey,  and  their  respective  stance  of  a 

executors,  administrators,  and  assigns,"  as  tenants  in  com-  j\  ^^^^^^ 

mon ;  and  the  deed  of  settlement  of  the  said  trust  fund  liavo  been  in- 
/  ^  ^  stituted  with  a 

provided  that  it  should  be  "  incumbent  on  the  trustees  or  malicious  mo- 
trustee  for  the  time  being  to  pay  and  apply  the  whole 
of  the  interest,  dividends,  and  income  "  of  the  settled  fund 
for  the  maintenance  and  education  of  the  children  entitled 
thereto  respectively ;  and  that  the  trustees  might  either  so 
apply  the  income  themselves,  or  might  pay  it  to  the  respec- 
VOl.  !•  E  E 
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l^^      tive  guardians  of  the  children,  without  being  bound  to  see 
to  its  application. 


The  Bill  was  filed  by  the  two  infant  children  of  the  mar- 
5ii(f fiwfie.      riage,  born  before  the  said  elopement,  by  their  father  as 
their  next  friend,  against  the  infant   William   Anselm 
Ov/mey  and  the  trustees  of  the  settled  fund,  for  the  pur- 
pose of  having  the  trusts  thereof  carried  into  execution. 

It  was  admitted  that  the  Bill  had  been  really  filed  to 
raise  the  question  whether  the  Defendant  WiUiam  Anadm 
Oumey  was  or  not  to  be  taken  as  a  legitimate  child  of  the 
marriage  of  Mr.  and  Mrs.  Oumey:  and  it  was  further 
asserted,  and  not  denied,  that  the  real  object  of  the  suit 
was  to  determine  prospectively  whether  the  Defendant  W. 
A.  Oumey  would  or  not  be  entitled  to  share  in  a  sum  of 
jP400,000  and  upwards,  to  which  Mary  Jury  Qumey's 
children  would,  under  her  father's  will,  become  eventually 
entitled  amongst  them.  The  Bill  averred  that  the  Defen- 
dant W.  A.  Owmey  was  not  issue  of  the  marriage,  but  an 
illegitimate  child  of  Mary  Jai^  Ouimey;  and  the  Plain- 
tiffs therefore  prayed  for  a  declaration  that  they  were  the 
only  children  of  the  said  marriage,  and  the  only  persons 
entitled  to  any  participation  in  the  settled  fund. 

The  guardian  of  the  infant  Defendant  offered  to  bring 
into  Court  a  sum  of  ,f  1000,  to  be  applied  for  his  benefit  in 
such  manner  as  the  Court  should  direct;  thus  enabling  the 
trustees  of  the  settlement,  without  breach  of  trust,  and 
without  prejudice  to  any  question,  to  apply  the  entire 
income  of  the  settled  fund  for  the  benefit  of  the  Plaintiffs. 

The  evidence  adduced  was  very  voluminous,  and  a  great 
number  of  witnesses  had  been  examined  and  cross-examined 
before  a  special  examiner;  and  the  result  was  to  lead  his 
Honour  to  the  conclusion  that  non-access  within  the  time 
during  which  Mr.  Oumey  might  have  been  the  father  of 
the  child  had  been  proved  as  a  matter  of  fact. 
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Sir  RoundM  Palmer,  S.G.,  Sir  Hugh  Oaime,  Q.C.,  Mr. 
Aspland,  and  Mr.  Button,  for  the  Flaintifib : — 

This  is  a  clear  case  of  non-access.  Tlie  Court  cannot 
hesitate  to  pronounce  that  Mr.  Oumey  could  not  have 
been  the  father  of  this  child,  and  therefore  that  the  Plain- 
tiff are  entitled  to  the  benefit  of  this  trust  fund  in  equal 
moieties. 

The  old  rule  of  presumption  of  access  never  implied  when 
the  parties  had  been  divorced  a  menB&  et  thoro  (a) ;  and  the 
proceedings  pending  in  the  Court  of  Divorce,  coupled  with 
the  absence  of  any  plea  of  condonation,  amounted  to  the 
same  thing. 

[They  referred  to  Monns  v.  Daviea{b),  The  BamJbury 
Peerage  case  (c),  Goodright  v,  Saul  (d),  Plowea  v.  Bos- 
8ey(e),] 

Mr.  Walford,  for  the  trustees  of  the  settlement,  sub- 
mitted to  act  as  the  Court  should  direct 

Sir  Fitzroy  Kelly,  Q.C.,  Mr.  Serjeant  BaUcmtvne,  and 
Mr.  (?.  N.  Colt  (Mr.  RoU,  Q.C.,  with  them),  for  the  Defen- 
dant William  AneeJm  Gumey  :— 

This  is  a  mere  scheme  to  anticipate  the  proceedings 
which  will  become  necessary  when  the  will  of  Mrs.  Gur^ 
ney'a  father  has  to  be  adjudicated  upon.  Mr.  Gumey'a 
fortune  is  well  known ;  this  i?2000  is  of  no  consequence  to 
him,  nor  would  he  ever  have  iustituted  this  suit  if  that  had 
been  his  only  interest  in  it 

This  Court  will  not  allow  itself  to  be  made  the  machinery 
by  which  a  secondary  object  of  this  nature  is  to  be  at- 
tained. The  only  right  of  the  Plaintiffs  is,  to  have  the 
testimony  perpetuated  by  a  proper  proceeding ;  but  this 

(a)  Hubback  on  Evidence    of     (e)  1  S.  &  S.  153. 
Suceetnon,  412.  {d)  4  T.  R.  356. 

{b)  5  CL  «p  P.  163.  (e)  81  L.  J.,  Ch.,  681. 

£E  2 


Argument, 
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Bill  is  not  rightly  framed  for  that  purpose.  All  Courts 
set  themselves  against  such  schemes :  Re  Elsom,  (a),  Hoakins 
v;  Lord  Berkeley  (6). 

The  proceedings  in  the  Marquis  Townshend'a  case,  in 
Doni.  Proe.  (p),  with  which  your  Honour  is  familiar,  would 
have  been  unnecessary  if  such  a  course  as  this  could  have 
been  resorted  to.  So  again  the  Earl  of  Baribury's  case, 
in  Dam.  Proe.  (d). 

[They  also  argued,  on  the  facts,  that  non-access  had  not 
been  sufficiently  established ;  and  they  referred  to  Head  v. 
Head  (e).  The  Ga/rdvaer  Peerage  case  (/),  Morris  v.  Do- 
^^  {9)9  Nich.  Adult  Bastard  (A).] 

At  any  rate,  this  Court  will  not  refuse  to  accede  to  the 
offer  by  the  infant's  guardian  to  pay  a  sum  of  jPlOOO  into 
Court  for  the  infiemt's  benefit^  and  thereupon  to  abandon  all 
claim  to  this  fund  on  his  behalf,  so  as  to  give  the  Flaintiffi 
all  the  relief  to  which  they  could  in  any  event  be  entitled. 

The  Yice-Chjlncellob.—- I  do  not  think  there  is  any 
doubt  on  the  facts :  the  question  is  as  to  the  novelty  of  the 
application.  I  recollect  a  case  of  a  trust  for  the  daughters 
of  A.B.,BO  long  as  they  should  continue  chaste ;  the  Court 
held  the  limitation  void^  as  tending  to  disturb  the  peace  of 
the  family  (t). 

The  Solidtor-Oeneral,  in  reply. — This  trust  is  not  of 
such  a  character,  but  a  simple  trust  for  the  children  of 
A.  B.;  and  the  only  question  is,  who  are  those  children? 
There  is  nothing  fictitious  here,  as  in  the  case  of  the 
attorney  referred  to  by  Sir  Fitzroy  Kelly  (J).  The  facts 
suggested  as  to  Mr.  Gurney's  fortune  &c.  are  not  in  issue, 


(a)  3  B.  &  C.  597. 

(5)  4  T.  R.  402. 

(c)  17  Peerage  Claims,  paper  46. 

{d)  2  Peerage  Claiins,  paper  48. 
See  p.  16. 

(e)l  S.&S.150;  8.  c.T.&R. 
)38. 


(/)  9  Peerage  Claims,  paper  175. 
{g)  3  Car.  &  P.  215. 
(A)  Page  282. 

(f )  This  case  does  not   seem 
to  have  heen  reported. 
(7)  Be  Elsam^  ubi  sup. 
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nor  proved  by  evidence,  but  are  mere  gratuitous  sugges- 
tions. 

More  unsubstantial  trusts  than  this  have  been  supported 
— as  for  instance  in  the  case  of  SAeUey's  children  (a),— 
Alicia  Race's  case.  And  in  the  case  of  Mr.  Hope's  chil- 
dren (6)  a  reversionary  interest  in  a  sum  of  £500  was  held 
sufficient  to  support  a  suit  of  which  the  real  object  was  to 
take  the  custody  of  the  children  away  from  their  mother ; 
and  yet  if  your  Honour  is  to  take  judicial  notice  of  the 
private  fortunes  of  individuals^  the  name  of  Adrian  Hope 
is  sufficient  to  show  how  insignificant  the  sum  really  was  to 
the  parties. 

The  Vice-Chancellor.— The  Legislature  (c)  has  ex- 
pressly sanctioned  suits  for  declarations  of  legitimacy,  but 
not  for  declarations  of  illegitimacy ;  is  not  that  an  authority 
against  such  a  Bill  as  this  ? 

The  Solicitoi*-0e7ieral. — ^Tho  jurisdiction  of  this  Court 
is  not  affected  by  that  Act. 

Where  the  motive  and  purpose  are  honest,  feigned  issues 
have  never  been  discouraged  in  this  Court,  and  here  so 
much  is  not  necessary. 

A  suit  to  perpetuate  testimony  would  not  have  given  the 
Defendant  so  fair  an  opportunity  of  having  the  whole  mat- 
ter investigated  as  the  course  we  have  taken,  of  which 
therefore  he  cannot  be  heard  to  complain. 


ises. 


Arffumemt 


.  Vice-Chancellor  Sir  W.  Page  Wood:— 

If  this  point  had  escaped  my  attention  when  the  case 
was  first  opened,  I  should  have  thought  it  right  to  take 
time  to  consider  my  judgment  upon  it ;  but  certainly  it 

(a)  Shelhy  v    Weatbruke,  Jac.  266. 

(6)  Hope  v.  Hope,  22  Bcav.  351 ;  s.c.  4  D.  M.  G.  328. 

(c)  21  &  22  Vict.  c.  93. 


Judgment* 
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must  have  struck  any  one  who  has  had  to  consider  ques- 
tions of  this  nature,  that  the  course  taken  by  the  Flaintifib 
is  novel,  with  reference  to  the  mode  of  obtaining,  at  so  early 
a  stage^  a  decision  on  a  point  of  such  importance ;  and  I 
fdt  more  or  less  pressed  by  the  argument  of  Sir  FUzroy 
Kelly,  that^  although  in  many  mstances  which  have  come 
before  the  Court,  very  large  interests  have  been  involved 
in  the  determination  of  a  similar  question^  and  although  it 
must  often  have  been  a  matter  of  vital  importance  to  fami- 
lies to  obtain  a  definitive  decision  at  the  earliest  possible 
moment^  yet  such  a  course  as  this  has  never  been  suggested 
before,  or  at  all  events  has  never  been  carried  into  execu- 
tion. I  waited,  however,  to  know  what  particular  course  of 
defence  the  Defendants  might  adopt,  and  therefore  I  did 
not  think  it  right  to  call  this  point  to  the  attention  of 
Counsel.  For  aught  I  knew,  the  Defendants  might  have  been 
equally  anxious  to  have  the  status  of  this  child  finally  deter- 
mined now^  because  it  seems  to  me  that  it  would  be  better 
for  him,  so  fietr  as  regards  any  interest  that  justice  could  ac- 
knowledge, to  have  his  position  fixed  at  once,  rather  than 
that  he  should  grow  up  to  riper  years  and  have  his  educa- 
tion conducted  upon  an  imcertain  footing,  when  the  result 
of  that  determination  may,  to  a  certain  extent,  affect  his 
whole  status  and  career.  I  say  any  interest  which  justice 
could  acknowledge,  because  of  course  I  could  not  take  into 
consideration  the  possible  interest  that  the  child  might 
have  in  the  truth  becoming  obscured  by  the  failure  of  evi- 
dence at  a  future  time :  that  cannot  be  urged  as  a  legal 
consideration  why  the  Court  should  not  come  at  once  to  a 
conclusion. 


The  cases  cited  by  Sir  FUzroy  Kelly  do  not  seem  to 
present  any  obstacle  to  this  view  of  the  subject.  They  arc 
merely  instances  in  which  the  Courts  of  Common  Law  have 
said — "We  will  not  allow  the  forms  of  justice  to  be  trifled 
with  by  having  fictitious  cases  brought  before  us ;  we  are 
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not  courts  of  advice,  but  tribunals  to  decide  practical  ques- 
tions : "  and  therefore  they  have  set  their  faces  against  ficti- 
tious cases  of  the  nature  described.  This  Court,  no  less  than 
the  Courts  of  Common  Law^  would  refuse  to  entertain  cases 
of  that  nature.  I  am  afraid^  indeed,  that  it  is  frequently 
made  the  instrument  of  advertising  fancy  articles,  through 
the  medium  of  motions  for  injunctions,  in  cases  where  it 
must  be  evident  that  the  Court  will  not  interpose;  and  in 
such  cases,  which  bear  more  analogy  to  those  cited  than 
the  present  does,  I  think  some  test  of  bona  fides  might  well 
be  adopted.  But  though  the  Court  would  not  interfere  if 
there  really  were  no  case  to  be  tried,  and  it  were  aware  of 
that  fact,  stilly  it  will  not  refuse  to  exercise  its  undoubted 
jurisdiction  upon  a  point  legitimately  before  it,  merely 
because  the  determination  of  that  point  will  involve  im- 
portant interests  of  far  greater  magnitude  than  the  question 
at  issue  between  the  parties.  One  may  easily  conceive  in- 
stances in  which,  without  any  previous  arrangement  for  the 
purpose,  the  decision  of  a  comparatively  trifling  matter 
might  involve  consequences  of  the  gravest  possible  interest 
to  the  parties  concerned. 

But  then  it  is  said,  that,  though  in  this  case  there  are 
great  interests  at  stake,  still  the  Bill  merely  asks  for  the  ad- 
ministration of  a  trust,  not  bona  fide  created,  but  avowedly 
adopted  for  the  express  purpose  of  raising  this  question; 
and  it  is  urged  that,  as  this  trust  is  merely  a  pretext  for 
arriving  at  the  desired  conclusion,  this  Court  ought  not  to 
carry  it  into  effect.  Now  the  class  of  cases  alluded  to  by 
the  Solicitor-Oeneral  bears  a  striking  analogy  to  the  pre- 
sent on  this  point.  Those  cases  were  examples  of  that 
which  is  the  constant  practice  of  this  Court— namely,  of 
deciding,  when  necessary,  questions  which  arise  collaterally 
to  the  issue  before  it;  even  when  the  matter  on  which 
it  has  to  exercise  its  jurisdiction  has  been  expressly 
created  for  the  purpose  of  raising  the  larger  and  graver 
question.    There  cannot  be  a  stronger  instance  than  the 


1868. 
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cases  where  the  rights  of  parents  over  their  children  have 
been  dealt  with.  And  this  has  been  done  in  the  case  of 
children  who  have  been  made  wards  of  Court  notoriously 
for  the  purpose  of  taking  the  child  away  from  its  mother, 
or  of  having  the  child  brought  up  in  a  faith  different  from 
that  of  its  surviving  parent  The  case  of  Alicia  Race, 
before  the  Vice-Chancellor  Kinder sley  {a),  is  a  striking 

(a)  Tlus  case  appears  not  to  petition,  the   affidavits  filed  on 

have  been  reported  at  the  time,  the  occasion,  and  the  notes  in  the 

The  following  note  has  been  com-  Registrar's  Book, 
piled  from  the  all^;ations  in  the 

In  be  Aucia  Race,  an  Infant. 
Lamman  Bace,  the  father  of  the  Infant  in  this  case,  was  a  Ser^geant 
of  Marines,  who  was  killed  at  the  battle  of  the  Alma.    He  was  a 
member  of  the  Church  of  England;  but  his  wife,  the  respondent 
AUcia  Eae^  was  a  Raman  Catholic. 

Lamman  Bace^  by  his  wiU,  appointed  his  wife  sole  legatee  and 
executrix,  **  being  fully  confident  that  she  will  do  justice  to  my 
two  children  as  a  wife  and  mother."  He  left  no  specific  directions  as 
to  the  manner  of  their  education,  or  the  religion  in  which  he  desired 
them  to  be  brought  up. 

The  two  children  mentioned  in  the  will  consisted  of  the  petitioner, 
who  at  the  time  of  her  father^s  death  was  aged  about  ten  and  a  half 
years,  and  a  boy,  John^  then  aged  about  twelve. 

In  the  year  1855,  John  was  placed  at  the  Sailors*  Orphan  Boys* 
School  at  ^yood$tocky  and  Alicia  was  sent  to  the  Sailors*  Orphan 
Home  at  Hampstead. 

Early  in  October,  1856,  the  respondent  A.  Bace  applied  to  the 
HUthorities  of  the  boys'  school  for  her  son,  and  he  was  on  such 
application  given  up  to  her. 

On  the  2drd  October,  1856,  she  made  a  similar  application  for  the 
Petitioner ;  but  th6  Petitioner  showing  great  reluctance  to  go  to  her, 
and  expressing  a  strong  wish  to  continue  at  the  Home,  and  be 
educated  as  a  Protestant,  Mrs.  Clarkcy  the  matron  of  the  Home,  re- 
fused to  give  her  up. 

It  was  admitted  that  the  object  of  the  Respondent  was  to  educate 
both  her  children  as  Roman  Catholics. 

The  Respondent,  immediately  upon  such  refusal,  appUed  to  the 
Court  of  Queen*s  Bench  for  a  writ  of  Habeas  Corpus,  directed  to  the 
said  Mrs.  Clarke ;  and  on  the  argument  on  the  return  of  the  said  writ, 
that  Court,  on  the  17th  January,  1857,  directed  the  Petitioner  to  be 
given  up  to  her  mother,  the  Respondent  A*  Race^  as  her  guardian  of 


CASES  IN  CHANCERY. 


421 


instance  of  this.     How  can  I  then  escape  from  determining         1863. 
who  are  the  objects  of  this  trust,  because  I  have  a  sus- 
picion, or  even  because  I  know  it  as  a  fact,  that  the  father 

nurture  (72*^.  v.C/arAi?,  7  E.&B.  186).  On  the  29th  January,  1857,  the       Judgment. 

sum  of  £21.  &f.  Consols  was  transferred  into  the  name  of  the  Petitioner 

A,  Race  and  another,  in  trust  for  the  said  Petitioner ;  and  on  the  same 

day  a  suit  of  Race  v.  Race  was  instituted  by  a  person  named  Pinkhom^ 

as  next  friend  of  the  Petitioner,  against  the  Respondent.  This  Bill  was 

afterwards  amended  by  adding  a  Defendant;  but  no  further  steps 

were  taken  therein.    On  the  7th  February,  1857,  this  Petition  was 

presented  in  the  suit ;  but  it  was  afterwards  amended  by  intitling  it 

as  above,  and  it  prayed  for  a  declaration  that  the  Petitioner  should 

be  brought  up  as  a  Protestant,  and  that  a  scheme  for  her  education 

should  be  settled  by  the  Court. 

Several  affidavits  (setting  forth  the  above  facts,  and  many  others 
not  material  to  the  present  purpose,)  were  filed  in  support  of  and 
against  the  Petition ;  and  the  undertaking  mentioned  in  Uie  order  was 
given ;  and  the  signatures  thereto  duly  verified  by  affidavit. 

The  Petition,  along  with  a  motion  in  the  suit,  was  heard  before 
the  Yice-Chancellor  KiNDBRSLETy  on  the  11th  February,  1857,  when 
the  ibllowmg  Order  was  made : — 

On  the  Petition  of  the  Plaintiff,  by  James  PitMam  her  next         Order, 

friend,  and  on  motion  this  day  made  by  Mr.  Bailey y  Mr.  EUit,  and  Mr.  

Hodden,  of  counsel  for  the  Petitioner,  and  upon  hearing  Mr.  Bagshawe, 
Sen.,  and  Mr.  Bagshawe,  Jun.,  of  Counsel  for  the  Respondent  Alicia 
Race,  and  upon  reading  [certain  evidence  therein  mentioned,  and 
particularly]  an  undertaking  signed  by  Edward  Henry  Bickersteth, 
WiOiam  Dugmare,  John  Edward  Woodroffe,  John  Gumey  Hoare, 
and  Robert  Prance,  to  clothe,  educate,  and  maintain  the  Plaintiff 
Alicia  Race  during  her  minority,  or  until  further  order :  This  Court 
i>0TH  DECLARE  that  AUciu  Huce,  the  infant  in  the  Petition  named, 
ought  to  be  brought  up  as  a  Protestant,  and  not  as  a  Roman  Catholic. 
And  the  said  Edward  Henry  Rickersteth,  William  Dugmore,  John 
Edward  Woodroffe,  John  Ournet/  Hoare,  and  Robert  Prance,  by  their 
Coimsel,  undertaking  jointly  and  severally  that  they  will  to  the  extent 
of  £25  per  annum  maintain  the  said  Alicia  Race  in  a  manner  suitable 
to  her  present  station  in  life  during  her  minority,  or  until  further 
order  of  this  Court;  and  also,  by  their  Counsel,  undertaking,  if  the  Court 
should  require  it,  to  execute  any  deed  or  covenant  for  effectuating  that 
purpose  :  It  is  ordkrkd  that  «i  proper  person  or  persons  be  appointed 
the  guardian  or  guardians  of  the  said  Alicia  Race  during  her  minority, 
or  until  the  further  order  of  this  Court.  And  it  is  ordered  that  all 
persons  shall  have  liberty  to  apply  to  this  Court  as  there  may  be 
occasiop^-— '^.  Lib,  B.  1856,  p.  420. 
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made  this  settlement  on  purpose  to  raise  the  question^ 
whether  or  not  a  particular  child  is  one  of  his  family. 

The  strongest  way  of  putting  it  is,  that  you  might  allow 
the  peace  of  families  to  be  disturbed  by  some  stranger,  who 
might  make  a  settlement  of  this  sort  for  the  express  pur- 
pose  of  having  it  decided  whether  one  or  other  of  the 
members  of  the  feimily  against  whom  he  had  some  personal 
antipathy  were  legitimate  or  illegitimate ;  and  such  a  case 
as  that  would  be  analogous  to  the  celebrated  wager  case 
concerning  the  sex  of  the  Chevalier  D'Ean  (a),  which  the 
Courts  of  law  refused  to  entertain,  and  to  the  case  to  which 
I  alluded  during  the  argument,  where  this  Court  struck 
out  of  the  provisions  made  for  the  children  of  a  family 
a  limitation  giving  over  the  share  of  one  of  the  ladies, 
against  whom  there  was  no  imputation,  in  case  she  should  be 
found  to  have  been  guilty  of  an  illicit  connexion.  I  think  the 
answer  given  to  this  by  the  Solicitor- Oeneral  is  the  true 
one ;  the  Court  must  deal  with  such  cases  when  they  arise, 
and  according  to  the  special  circumstances  of  each.  Nothing 
that  I  decide  now  will  affect  the  case  of  a  mere  stranger  creat- 
ing a  trust  of  this  description  for  the  express  or  presumable 
purpose  of  disturbing  the  peace  and  happiness  of  a  family 
with  which  he  has  no  connexion.  I  have  here  the  case  of  a 
father,  who,  with  good  reason,  disputes  the  legitimacy  of  a 
child  who  has  been  bom  during  the  time  that  the  mother 
was  still  his  wife ;  he  has  other  children,  and  he  considers 
it  of  the  deepest  importance,  (and  no  one  can  dispute  that 
it  is  so,  not  only  for  the  other  children  but  for  this  unhappy 
infant  himself,)  that  he  should  know  exactly  what  the 
state  of  the  family  is,  and  whether  there  are  two  or  three 
children  who  are  to  be  deemed  his  children.  A  more  legi- 
timate object  cannot  easily  be  conceived. 

Then  this  settlement  is  made,  and  I  am  asked  by  the 


(a)  Ve  Costa  v.  Janes,  Cow]).  729. 
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two  iii&nts  to  execute  the  truBts  thereof.  It  is  greatly  to 
the  interest  of  the  Flaintiffs  that  the  question  should  be 
determined,  and  there  is  nothing  to  interfere  with  their  right 
of  haying  their  interest  in  the  fund  ascertainedi  and  ascer- 
tained  at  once. 

The  mode  of  meeting  this,  which  has  been  proposed^  I 
could  not  listen  to  for  a  moment.  The  guardian  of  this 
child  says, ''  I  will  provide  such  a  sum  as  will  put  this  child 
in  as  good  a  position^  pecuniarily^  as  he  could  be  placed  in 
by  the  Court,  and  then  I  will  consent  that  the  infant 
FlaintifEs  are  to  have  this  fund  applied  solely  to  their 
use,  and  they  will  thus  have  all  they  can  have  a  right 
to  ask."  If  I  were  to  allow  that  to  be  done,  it  would 
be  simply  to  stultify  all  the  proceedings  of  the  Court: 
it  would  be  saying,  that,  where  the  fund  was  small,  the 
action  of  the  Court  could  be  bought  ofif ;  but  that  if  the 
sum  were  too  large  for  that  course  to  be  convenient,  say 
£20,000  instead  of  £2000,  then  the  suit  must  take  its 
course.  Obviously,  the  Court  could  never  be  a  party  to 
any  bargain  of  that  kind  :  the  matter  must  be  determined, 
and  determined  according  to  the  strict  rights  of  the  parties. 

I  was  struck  at  the  time  with  one  remark  of  Su-  Fiizroy 
Kelly,  with  reference  to  the  course  taken  by  the  Legislature 
in  allowing  suits  for  declaration  of  legitimacy,  but  not  for 
declaration  of  illegitimacy ;  and  he  based  upon  that  an 
argument,  that  it  was  not  intended  that  there  should  be 
any  power  in  any  Court  in  this  country  to  make  a  declara- 
tion of  illegitimacy ;  but  it  is  a  sufficient  answer  to  that 
contention,  to  point  out  that  a  declaration  of  legitimacy 
would  at  once  fix  the  status  of  the  party ;  it  would  be  a 
proceeding  in  rem,  conclusive  as  against  all  the  world; 
and  therefore,  when  a  totally  new  remedy  (a)  is  introduc- 
ed, the  Legislature  may  have  thought  it  a  disturbance 
of  the  peace  of  families  to  have  questions  of  illegitimacy 
(a)  21  &  22  Vict.  C.  93. 
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made  the  subject  of  a  special  proceediug  :  at  the  same  time. 
Parliament  must  be  taken  to  have  been  aware  that  this  ques- 
tion must  continually  arise  incidentally  in  the  exercise  of 
the  ordinary  jurisdiction  of  this  Court,  and  I  do  not  see  any 
indication  of  intention  on  their  part  to  interfere  with  that 
jurisdiction. 

For  instance:  any  collateral  relation  of  Mrs.  Gkirtiey 
might  die  to-morrow,  having  by  his  will  made  a  pro- 
vision for  her  children  exactly  in  the  terms  of  this  set- 
tlement ;  and  it  might  become  necessary  that  his  estate 
should  be  administered  in  this  Court,  and  as  ancillary  to 
that  administration  this  identical  question  would  have  to 
be  argued  and  determined.  Am  I  to  assume,  in  the  absence 
of  all  direct  expression  of  intention,  that  the  Legislature  in- 
tended to  deprive  this  Court  of  its  ancient  and  undoubted 
jurisdiction,  because  it  has  not  thought  fit  to  extend  to  this 
case  the  new  remedy  provided  for  the  converse  case?  I 
think  that  that  would  be  a  very  strange  and  unwarranted 
conclusion,  and  therefore  I  do  not  consider  that  there  is  any- 
thing in  the  late  Act  of  Parliament  which  ought  to  weigh 
with  the  Court  either  against  or  in  favour  of  this  proceed- 
ing. This  is  a  totally  different  species  of  jurisdiction ;  the 
decision  I  am  about  to  pronoimce  will  not  be  binding  on  any- 
one except  the  parties,  and  will  not  be  conclusive  even  on 
them  in  a  proceeding  with  respect  to  any  different  trust. 
It  is  true  this  is  a  case  of  the  first  impression,  yet  it  is  not 
a  case  in  which  I  can  say  that  I  am  not  bound  to  exercise 
the  ordinary  jurisdiction  of  this  Court 

As  regards  the  facts,  it  may  be  said  that  the  cause  is  an  un- 
defended one ;  not  that  Counsel  have  not  from  first  to  last 
done  everything  that  could  be  done  in  the  interest  of  this 
Defendant ;  but  that,  though  everything  has  been  done  to 
prove,  if  it  could  be  proved,  the  legitimacy  of  this  third  child, 
the  evidence  is  of  such  a  nature  that  Counsel  have  hardly 
attempted  to  argue  that  it  is  not  conclusive  against  such 


CASES  m  CHANCEET.  42^ 

legitimacy,  provided  only  the  Court  can  entertain  the  ques-      ,Jf^ 
tion  at  all. 


[His  Honour  then  considered  the  evidence  in  some  de- 
tail, and  came  to  the  conclusion  that  there  was  no  doubt  of      Judgment. 
the  illegitimacy  of  the  child.      The  case  was  a  much 
stronger  one  than  Moiria  v.  Davies  (a).] 

A  declaration  was  therefore  made  in  the  terms  of  the 
prayer  of  the  Bill  The  trustees  to  have  their  costs  out  of 
the  fund.    No  other  order  as  to  Costs. 

(a)  Ubi  sup. — see  p.  211. 


Feh.Uih,\Bih. 
Wm--VetUng 

DUNDAS  V.  WOLFE  MUBRAY.  7.^jXivf 

T  Income. 

HE  residuary  estate  of  the  Duchess  of  Leeds,  consisting  where  a  fund 

principally  of  certain  sums  of  stock,  stood  vested  by  her  will  ^^j^tely  from 

in  trustees,  subject  to  a  general  testamentary  power  of  ap-  j  testator's 

pointment  in  the  survivor  of  her  two  granddaughters.  benefit  of  the 

objects  of  the 


objeo 

gift,  the  in- 
terests  are 

surviving  granddaughter,  and  by  her  will,  dated  the  20th  of  vested  and 


Mrs,  Wolfe  Murvay,  the  testatrix  in  the  cause,  was  the 


carry  the  in- 

December,  1866,  she  recited  the  power,  and  directed  that  terim  income, 

the  trustees  of  the  will  of  the  Duchess  of  Leeds  should,  from  eiftif  in  a  "  ^ 

and  immediately  after  the  decease  of  the  testatrix,  stand  atrfutorJtoY^ 
possessed  of  the  said  stock  and  premises,  upon  trust  to  raise      Therefore, 

thereout  the  sum  of  .^5000,  and  to  pay  the  same  equally  po|JeJ'of°a"  "" 

between  the  five  children  of  her  late  sister  Lady  Catherine  pointment  over 

a  fnnd,  a  testa- 

Dundas  (naming  them),  the  shares  of  such  of  them  as  were  trix  directed 

sons  to  be  paid  to  them  on  their  respectively  attaining  the  imme^ateiy 

age  of  twenty-one  years,  and  the  shares  of  such  of  them  as  ?^^.^°'"i®QQQ' 

were  daughters  to  be  paid  to  them  on  their  respectively  at-  and  to  pay  the 

same  equally 
between  five  nephews  and  nieces,  the  shares  of  sons  to  be  payable  on  t^ir  respectively 
attaining  twenty-one,  and  of  daughters  at  twenty-one  or  marriage  respectively,  with  benefit  of 
survivorship,  and  upon  trust  to  apply  the  residae  for  the  benefit  of  certain  other  persons : — 

Ileldf  that  the  interests  vested  iromcdintoly  on  the  death  of  the  testatrix,  and  that  the 
nephews  nnd  nieces  were  entitled  to  the  interim  income  arising  from  their  respective  sliares. 
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1863.  taining  that  age,  or  being  married,  ^hich  should  first 
happen^  with  benefit  of  survivorship  between  such  five 
children  in  case  of  the  death  of  any  one  or  more  of  them 
being  a  son  or  sons  under  the  age  of  twenty-one  years,  or 
Statement  being  a  daughter  or  daughters  under  that  age  without 
having  been  married.  And  upon  trust,  out  of  the  interest 
and  annual  income  arising  from  the  residue  of  the  said  trust 
funds  and  premises^  to  pay  certain  annuities ;  and,  subject  to 
the  payment  of  such  annuities,  upon  trust  to  pay  the  whole 
of  the  income  arising  from  the  said  trust  funds  and  premises 
unto  her  husband  James  Wolfe  Murray  for  life,  and  im- 
mediately after  his  decease  to  pay  and  divide  the  principal 
of  the  said  trust  funds  and  premises  equally  between  all  her 
children  by  her  said  husband,  except  an  eldest  or  only  son, 
living  at  the  time  of  her  decease,  the  shares  of  sons  and 
daughters  to  vest  at  twenty-one,  and  twenty-one  or  marriage 
respectively,  with  benefit  of  survivorship  among  the  said 
younger  children  in  case  of  the  death  of  any  before  attain- 
ing a  vested  interest ;  and  in  case  all  the  younger  children 
should  die  without  having  attained  a  vested  interest,  then  in 
trust  for  such  eldest  or  only  son;  and  in  case  of  the  death 
of  all  her  children  in  her  lifetime,  then  in  trust  for  the  said 
five  nephews  and  nieces,  to  vest  in  and  be  payable  to  them 
in  the  same  manner  and  with  the  like  benefit  of  survivor- 
ship as  thereinbefore  directed  with  respect  to  the  £6000  be- 
queathed to  them. 

The  testatrix  died  in  1857,  and  this  Bill  was  filed  by  the 
five  nephews  and  nieces  (all  infants),  to  obtain  a  declaration 
of  their  rights  in  a  sum  of  £6000,  which  had  been  set  apart 
to  answer  the  bequest. 


Argument.         Mt.  SpTvngaJl  Thompson  for  the  Plaintiffs  :— 

It  is  clear  that  the  gift  of  the  o^6000  creates  a  vested 
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interest^  the  payment  only  bemg  postponed:  Chaffer$Y. 
AbeU(al   WiUiama  y.  Clark  (]b). 

Even  where  there  is  no  gift  except  in  the  direction  to  pay, 
a  survivorBhip  clause  is  sufficient  to  make  it  vested : — 
SmitJier  y.  Willock  (c) ;  and  the  separation  of  the  legacy  is 
also  sufficient:  Saunders  v.  Vautier{d)f  Boddy  y.  Dawes  (e). 
That  being  so^  it  follows  that  interest  attaches.  Specific 
legacies  carry  interest^  although  the  enjoyment  may  be  post- 
poned. The  contrary  rule  applies  only  to  pecuniary  legacies : 
AcherUy  v.  Wheder  (/),  Tyrrell  v.  Tyrrell  (gr). 

Finally,  if  interest  is  not  held  to  be  payable,  there  is 
an  intestacy  pro  tanto. 

Mr.  TTo^dAot^e  for  the  husband: — 

The  gifts  are  not  vested  until  the  age  is  attained^  the  post- 
ponement being  on  account  of  the  position  of  the  legatees : 
R^nmlt'sTrusU{h),Harl!sTrusU{i),WaUmy.Hayes{1c): 
and  at  any  rate  the  interim  income  goes  to  the  husband^  not- 
withstanding the  alleged  severance  of  the  ^5000  by  force 
of  the  word  residue,  which  sweeps  in  everything :  Feeling 
V.  Allen  Q). 

Mr.  (7.  Farke  for  the  testatrix's  children  :— 
Supposing  the  gift  to  be  vested^  I  submit^  that  where 
legacies  are  vested,  payable  in  future^  they  do  not  carry  in- 
terest. This  is  a  universal  rule,  not  confined  to  pecuniary 
legacies^  and  only  departed  from  where  a  special  intention 
to  allow  interest  is  manifested^  or  where  the  postponement 
of  payment  is  the  act,  not  of  the  testator,  but  of  the  law. 
In  the  case  of  a  simple  legacy  to  an  infant,  the  law  post- 
pones payment^  and  interest  runs.     Where  the  testator 


1868. 


(a)  3  Jur.  677. 
(&)  4  D.  G.  &  S.  472. 
(c)  9  Ves.  283. 
{d)  Cr.  &  Ph.  240. 
(e)  1  Keen,  362. 


(J)  1  P.  Wms.  783. 
(g)  4  Ves.  1. 
Qi)  3  K.  &  J.  280. 
(0  8  D.  G.  &  J.  195. 
(A)  5  My.  &  Cr.  125. 


ArgmmeniL 


(0  5  Hare,  573. 
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himself  poetpones  the  payment  till  majority,  no  interest  rons 
in  the  meantime.  It  may  be  said,  that  such  a  direction  by 
a  testator  is  mere  surplusage,  as  the  law  would  effect  the 
same  end ;  and  that^  being  surplusage,  it  must  be  rejected, 
and  the  case  treated  as]  one  of  postponement  by  the  law. 
But  that  this  is  not  so  appears  from  the  case  cited  on  the 
other  side  of  TyrreU  v.  Tyrrell, 

The  principle  clearly  applies  as  much  to  specific  as  to 
pecuniary  legacies:  Bristow  v.  Bristow  (a). 

Moreover,  this  is  not  a  specific  but  a  demonstrative  legacy. 
The  severance  of  the  fund  is  relied  on,  but  in  truth  the  will 
does  not  contemplate  immediate  severance,  and,  if  it  did^ 
that  alone  would  not  be  conclusive.  Then  the  gift  of  residue 
does  not  carry  the  undisposed  of  income  to  the  first  taker, 
but  it  must  be  invested  as  part  of  the  capital  of  the  residue, 
the  income  of  the  investment  only  going  to  the  tenant  for 
life :  Howe  v.  Lard  Dartmouth  (6),  Holgate  v.  Jennvnga  (o), 
Orcmley  v.  Ciuwley  (d) ;  therefore,  either  as  a  contingent 
legacy,  or  as  a  vested  postponed  legacy,  subject  to  the  or* 
dinary  rule  as  to  interest^  this  gift  does  not  carry  interest. 

[He  also  cited  Taylor  v.  Fwbisher  (e),  WUinot  v.  Wil- 
mot  (/),  Hai^^'  Tinist8(g)y  Cambridge  v.  Rous  (A).] 

Mr.  Heminga  for  other  Defendants. 

Mr,  Thompson  in  reply. — There  are  ample  special  cir- 
cumstances, if  they  are  needed,  to  make  the  gift  carry  in- 
terest. There  is  a  clear  severance  of  the  fund,  and  there 
would  be  an  intestacy  if  interest  were  not  allowed,  for  the 
residue  clearly  does  not  include  the  income  under  the  words 
of  this  will,  but  means  only  the  whole  property  less  the 
£5000.  There  is  no  residuary  gift  in  the  proper  sense  of 
the  word. 


(it)  5  Beav.  289. 
(6)  7  Vcs.  137. 
(c)  84  Be«T.  623. 
id)  7  Sun.  427. 


(«•)  5  D.  G.  &  S. 
(/)  8  Ves.  10. 
(ff)  Johns.  199. 
(*)  8  Ves,  12. 
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Hart*s  Thrusts  does  not  touch  the  case,  as  there  is  no  in- 
tention here  to  appoint  the  whole  strictly  as  residue. 


1863. 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

This  case  (which  was  extremely  well  argued  on  both 
sides)  raises  a  question  on  the  construction  of  a  will  made 
by  Mrs.  Wolfe  Murray  by  virtue  of  a  power.  The  power 
which  was  created  by  the  will  of  the  Duchess  of  Leeds,  en« 
abled  Mrs.  Wolfe  Murray,  the  testatrix,  in  the  events  that 
happened,  to  appoint  by  will  the  residuary  estate  of  the 
Duchess,  subject  to  the  interest  of  Lady  Catliei'ine  MelviUe 
in  one-third  of  the  income  during  certain  lives.  Mrs.  Mur^ 
ray,  by  her  will,  after  reciting  the  power,  directs  the  trustees 
of  the  Duchess  of  Leeds  to  hold  the  fund  upon  trust,  to  raise 
£5000,  and  to  pay  the  same  equally  between  the  five 
children  of  her  sister,  the  shares  of  such  of  them  as  were 
sons  to  be  paid  to  them  on  their  respectively  attaining  the 
age  of  twenty-one  years,  and  the  shares  of  such  of  them  as 
were  daughters  to  be  paid  to  them  on  their  respectively  at- 
taining that  age  or  being  married,  with  a  clause  of  survivor- 
ship ;  then  upon  trust,  out  of  the  income  of  the  residue,  to 
pay  certain  annuities ;  and  subject  to  the  payment  of  such  an- 
nuities, upon  trust  to  pay  the  whole  income  to  testatrix's 
husband  for  life  ;  and  after  his  decease  to  pay  and  divide 
the  principal  "of  the  said  trust  funds"  (it  is  to  be  ob- 
served, that  she  does  not  use  the  word  residue,)  equally  be- 
tween all  her  children  by  her  said  husband^  except  an  eldest 
son. 

There  is  a  gift  over  to  the  eldest  son  on  the  death  of  all 
the  younger  children  without  attaining  a  vested  interest,  but 
no  gift  over  on  the  death  of  all  the  children,  except  in  the 
event  of  their  dying  in  the  testatrix's  lifetime,  in  which 
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case  it  ut  to  go  to  the  nephews  and  nieces  in  the  same 
manner  as  the  •£^5000. 

The  first  question  was,  whether  or  not  the'  i?5000  was  a 
vested  interest  in  the  nephews  and  nieces,  and,  if  so,  then 
what  must  be  dono  with  the  income  accrued  thereon  during 
their  minorities ;  or  whether  the  general  rule  as  to  l^acies 
would  prerent  interest  running  until  the  period  when  one  of 
the  shares  would  be  payable  ?  A  subordinate  question  arose, 
whether,  supposing  the  income  not  to  be  otherwise  disposed 
of,  it  would  form  part  of  the  general  residue  as  a  fund  to  be 
capitalised,  or  whether  the  whole  would  go  as  income  to  the 
tenant  for  life. 

Thewholeschemeof  the  will  seems  to  be  this:  the£5000 
is  to  be  raisedj  and  paid  equally  among  the  five  nephews 
and  nieces ;  and  then  at  the  end  of  the  will  is  added  a  clause 
which  carries  the  residue,  in  the  event  of  all  the  testatrix's 
children  dying  in  her  lifetime,  to  the  nephews  and  nieces^ 
in  the  same  manner  as  the  £5000. 

The  testatrix  does  not  give  .£^1000  to  each  of  her  nephews 
and  nieces  at  twenty-one  or  marriage  ;  but  she  takes  out 
of  the  whole  fund  the  sum  of  £5000,  then  directs  that  it  is 
to  be  paid  to  the  nephews  and  nieces  equally  ;  and  then 
goes  on  to  specify  the  times  of  payment.  It  is  not  unimport- 
ant to  observe^  that  the  whole  is  taken  out  in  mass,  and 
that  the  direction  as  to  the  time  of  payment  is  in  a  subse- 
quent branch  of  the  sentence.  After  all  this^  the  residue  is 
given  for  the  benefit  of  the  testatrix's  own  family.  I  am 
of  opinion,  therefore,  that  she  intended  to  make  a  complete 
and  immediate  separation  of  the  two  funds. 

There  is  no  doubt  that  if  this  had  been  the  case  of  a  simple 
legacy,  payable  at  twenty-one  or  marriage,  as  distinguished 
from  residue,  it  would  not  carry  interest ;  but  here  the  direc- 
tion is  given  to  the  trustees  of  the  Duchess  oi  Leeds'  will,  and, 
as  was  observed  by  Lord  Cotieixham  in  Saunders  v.  Vautier, 
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the  same  persons  are  trustees  of  the  general  estate  and  the 
particular  fund ;  but  the  fund  having  been  separated  for 
the  benefit  of  the  nephews  and  nieces,  the  residue  is  appro- 
priated to  other  persons.  In  the  first  place — the  direction 
is,  immediately  after  the  death,  to  raise, — ^Then,  although, 
there  is  benefit  of  survivorship  among  them,  there  is  no  gift 
over  on  the  failure  of  all  the  nephews  and  nieces.  The 
next  thing  which  occurs  to  the  mind  of  the  testatrix  imme- 
diately after  the  bequest  is,  a  trust  of  the  interest  and  whole 
income  accruing  from  the  residue,  clearly  showing  that  she 
conceived  that  she  had  separated  the  ^5000  from  the  general 
estate,  and  tending  to  shew  that  she  meant  to  refer  to  the 
estate  which  would  remain  over  and  above  the  £5000. 
This  segregation  of  a  fund  has  been  relied  on  in  many  cases 
besides  Boddy  v.  Dawes,  which  was  special  in  its  circum- 
stances. Love  V.  L* Estrange  (a),  and  Saundei's  v.  Vautier, 
show  bow  far  the  Court  will  go  in  holding  an  interest  vosted« 
when  a  fund  is  set  apart. 

Although  Love  v.  L*EdiWige  is  not  itself  directly  in  point, 
we  have  the  principle  very  strongly  laid  down  by  Sir  W. 
Crrant,  who,  in  commenting  on  this  case  in  Hanson  v.  Gra- 
liam  Q>\  observes  that  though  the  Lord-Chancellor  had  found 
it  difficult  to  arrive  at  the  conclusion  that  the  gift  was  vested 
otherwise  than  on  the  distinction  as  to  a  residue,  it  was  not 
necessary  to  resort  to  that,  because  it  was  not  a  simple  un« 
qualified  gift,  but  a  gift  to  trustees  absolutely,  for  the 
benefit  of  Walter  Nash,  to  improve  it  for  his  benefit,  to  trans- 
fer the  whole  to  him  when  he  arrived  at  the  specified  age,  and 
to  make  him  a  certain  allowance  in  the  meantime.  "  That," 
says  Sir  W.  Grant,  **  is  very  diflferent  from  a  simple  bequest 
to  him  when  twenty-four ;  for  if  that  had  been  a  legacy,  it 
would  have  been  separated  from  the  residue  immediately 
upon  the  testator's  death,  and  must  have  been  paid  over  to 
the  trustees  immediately,  and  they  would  have  managed  it 
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18G3.  until  the  legatee  had  attained  the  age  of  twenty-four/' 
These  remarks  strike  me  as  very  applicable  to  the  present 
case.  The  £5000  is  to  be  raised  immediately  on  the  death. 
The  trustees  are  to  take  it  immediately  after  the  death. 
Judgment.  There  is  no  disposition  other  than  that  for  the  nephews  and 
nieces.  The  fiind  is  separated  without  any  interest  in  re- 
mainder. 

The  true  distinction  in  such  a  case  is^  I  think,  supplied 
by  Festmg  v.  Allen  (a),  where  Vice-Chancellor  Wigram, 
referring  to  Saunders  v.  Vautier,  says;  ''It  is  im- 
possdble  to  hold  that  the  mere  necessity  of  making  such  a 
severance  in  some  events  only,  (as  in  the  case  of  residue  be- 
coming payable  before  the  legacy  itself  is  payable,  or  other 
cause  unconnected  with  the  legacy  itself,)  can  have  the  effect 
of  giving  interest  upon  a  deferred  legacy  before  it  becomes 
payable." 


The  mere  fact  of  the  fund  being  severed,  is  not  the 
tial  point.  It  must  be  a  severance  connected  with  the  legacy 
itael£  Here  the  ^5000  is  given  in  one  mass  to  the  same 
trustees  who  hold  the  residue,  to  be  converted  instantly ; 
and  then  the  testatrix  goes  on  to  deal  only  with  what  re- 
mains of  the  fund.  I  am  of  opinion,  therefore,  that  this  was  a 
vested  interest ;  and  not  only  so,  but  that  it  was  to  be  severed 
for  the  benefit  of  the  objects  of  the  gift,  and  that  the  Plain- 
ti£b  are  consequently  entitled  to  the  intermediate  income. 


MinuUi,  Declabb,  that,  according  to  the  true  constniction  of  the  will,  the 

— •  £5000  was  thereby  appointed  to  be  held  by  the  trustees  of  the  fund 

in  trust  for  the  benefit  of  the  Plaintiffs  immediately  on  the  decease 
of  the  testatrix,  and  that  the  respective  shares  of  the  fire  Plaintif!9 
became  vested  in  them  respectively  on  the  death  of  the  testatrix, 
subject  to  be  divested  in  the  events  in  the  will  mentioned ;  and  that 
the  Plaintiffs  are  in  the  meantime  entitled  to  the  income  arising  from 
their  respective  shares. 

(tf)  5  Hare,  5/8. 
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Re  phoenix  LIFE  ASSURANCE  COMPANY.      Jui^^uhXsth. 

Howard  and  Dollman's  Case.  ciunl^H^c^ 

JL  HIS  was  the  further  hearing  of  a  Petition  for  the  de«    viru^Lien^ 

livery  and  taxation  of  a  bill  of  costs.  ^*^' 

^  Where  the  Di- 

The  Phosnix  Life  Assurance  Company  was  a  joint  stock  stock  Compaoy 
company,  incorporated  under  the  provisions  of  the  "Joint  ^^not  auS> 

Stock  Companies  Act."  (a)    The  deed  of  settlement  waa  nwdbvthedecd 
*r  ^   /  of  settlement, 

dated  the  5th  of  May,  1848^  and  defined  the  business  of  the  and  costs  are 
_^  thereby  increfts* 

Company  to  be  ''to  grant  assurances  upon  lives^  endow-  ed,  the  aolici- 

ments,  and  annuities,  and  to  lend  moneys,  and  to  receive  ^y  ^^yf^^' 

deposits  and  investments  of  money,  and  to  grant  deben-  ^^  ^^^  ^^ 

tures  for  securing  the  repayment  thereof"  papers  of  the 

Company. 

The  said  deed  did  not  contain  any  power  to  alter  or  en-    Where,  insuch 

*'    ^  a  case,  mon^s 

large  the  constitution  of  the  Company,  haye  been  re* 

covered  in  any 

At  an  extraordinary  general  meeting  of  the  Company,  although^  the'* 
holdcn  on  the  11th  of  March,  1857,  it  was  resolved  to  JSjJe  *h!S  Tlil!^ 

undertake  the  business  of  a  Marine  Insurance  Company.       fw  their  costs 

*^  on  such  moneys 

At  an  extraordinary  general  meeting  of  the  Company,  hands,  yet  after 

holdon  on  the  27th  of  May,  1857,  it  was  resolved  that  the  ^ye?  w^  mo- 

business  of  the  Company  should  extend  to  and  include  the  neys  to  the 

Company,  and 
following  objects  : —  allowed  them  to 

be  incorporated 

"  The  granting  or  effecting  assurances  against  death,  or  aggeJ^the*"*^"^ 

injury,  casualty,  or  accident  by  sea  or  land,  and  generally  have  no  lien  on 

,     those  assets  in 
the  transacting  of  all  the  business  of  a  casualty  or  acci-  respect  of  such 

dental  assurance  society.  ^"J^     . 

"  Where,  m  such 

"  And  also,  the  granting  or  effecting  assurances  or  gua-  havo'b<^^pafd* 

rantees  for  the  faithful  discharge  of  their  duties  by  re-  tothes^S« 

ceivers,  agents,"  &c. ;   and  generally  the  carrying  on  the  <>»  account  of 

business  of  a  guarantee  and  commercial  credit  society.  the  solicitors ' 

(«)7&8Vict.c.llO.  SVteViSl' 

tarn  to  appropriate  such  payments  to  the  costs  incurred  in  respect  of  the  unauthorised  busi- 
ness, but,  on  the  contrary,  the  Court  will  appropriate  the  payments  to  the  costs  which  the 
Company  was  liable  to  pf^» 
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"  And  also,  the  granting  or  effecting  assurances  on  live 
and  dei^d  stock,  and  generally  the  carrying  on  the  business 
of  a  cattle  insurance  ofSce. 

"  And  also,  the  granting  or  effecting  assurances  against 
loss  or  damage  to  property  of  any  kind  whatsoever,  and 
wheresoever  situate,  by  lightning,  hailstones,  hurricane, 
blight,  or  any  other  causes,  means,  or  contingency. 

"  All  which  different  heads  of  business  shall,  if  the 
directors  think  fit,  be  classified  and  arranged  by  them 
in  such  manner  and  under  such  names  as  they  think  pro- 
per, and  so  as  to  cause,  if  they  shall  think  proper,  the 
business  of  each  department  to  be  kept  distinct  from  the 
business  of  the  others.'' 

On  the  22nd  of  October,  ISoS,  it  was  resolved,  at  a 
board  meeting  of  the  directors,  to  discontinue  the  services  of 
their  then  solicitors^  and  to  appoint  others ;  and  aooord- 
ingly,  by  a  resolution  of  the  board  of  directors,  dated  on  that 
day,  and  sealed  with  the  seal  of  the  Company,  Messrs. 
Howard  f  DolVraan,  the  present  Respondents,  were  ap- 
pointed solicitors  to  the  Company,  at  a  fixed  salary^  '  in 
lieu  of  charges  for  attendance  at  the  board,  and  general 
advice  to  the  office  ;'  but  it  was  admitted,  that  such  salary 
did  not  extend  to  costs  of  litigation. 

Shortly  after  such  appointment,  the  Respondents  caused 
a  supplemental  deed  of  settlement  to  be  prepared,  for  the 
purpose  of  giving  full  effect  to  the  resolutions  hereinbefore 
set  forth. 

By  this  deed,  which  is  dated  the  31st  of  March,  1859, 
and  made  between  the  shareholders  other  than  the  directors 
of  the  one  part^  and  the  directors  of  the  other  part,  and 
which  was  in  fact  executed  by  several  of  the  shareholdei*s, 
the  resolutions  of  the  meeting  of  the  27th  of  May,  1857, 
were  recited;  and  the  varioas  parties  thereto  mutually 
covenanted  that  the  said  resolutions  should  be  "  confirmed 
and  declared  to  have  been  and  be  binding  on  the  Company 
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and  the  shareholders  thereof,  their  respective  Iieirs,  executors, 
administrators,  and  assigns;''  and  that  every  person  who 
should  thereafter  become  a  shareholder  in  the  Company 
should  *'  execute  a  deed  containing  a  covenant  on  his  part 
to  observe  and  perform  "  that  supplementary  deed ;  and 
the  several  departments  of  business  then  carried  on  by  the 
directors  of  the  Company,  including  the  marine  buainesSj 
were  thereby  sanctioned  and  confirmed,  and  power  was 
given  to  the  directors  to  discontinue  any  branch  if  and 
when  they  thought  fit. 

The  Company  continued  to  act  as  a  marine  company 
imtil  it  was  wound  up ;  and  it  was  in  the  course  of  such 
business  involved  in  a  considerable  amount  of  litigation. 

On  the  4th  of  April,  1861,  an  order  was  made  for 
winding  up  the  Company,  and  the  present  Petitioner  was 
duly  appointed  official  manager  thereof. 

The  Petitioner  applied  to  the  Bespondents  to  hand  over 
to  him  the  deeds  and  documents  in  their  possession  belong- 
ing to  the  Company ;  but  they  refused,  setting  up  a  lieu 
thereon  for  costs. 

Thereupon  this  Petition  was  presented  as  a  special 
Petition  for  the  delivery  and  taxa  ion  of  the  Respondents' 
bill  of  costs  in  the  matter,  and  praying,  that,  if  necessarj^ 
special  directions  might  be  given  as  to  the  costs  claimed  in 
respect  of  the  marine  business. 

By  the  order  made  upon  the  original  hearing  of  the 
Petition,  dated  the  20th  of  April,  1861,  it  was  ordered,  that 
the  Bespondents  should  deliver  their  bills  of  costs  within  a 
month,  and  that  such  bills  should  be  referred  for  taxation 
in  the  usual  way;  and  the  Taxing  Master  was  ''to  dis- 
tinguish the  costs  incurred  in  respect  of  the  marine 
insurance  business;'*  and  the  usual  consequential  direc« 
tions  were  given. 

The    bills  were   accordingly  delivered,   amounting   to 
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£2776  15s.  2d.;  and  Mr.  Parkes,  by  his  certificate,  filed 
llth  July,  1863,  certified  the  costs  due  to  Messrs.  Howard 
rf-  Dollman  at  £2448  lis.  2(1.;  and  that  the  sum  of 
^97  Is.  Id.,  part  thereof,  was  the  amount  of  costs  in- 
curred in  respect  of  marine  insurance  business. 

It  appeared  that  these  costs  were  incurred  in  the  follow- 
ing cases,  and  under  the  following  circumstances : — 

1.  The  Ava.  This  vessel  was  run  down  by  a  Queen's 
ship.  The  Company  paid  £200,  the  amount  at  which  she 
had  been  insured,  but  afterwards,  on  the  owners  being  paid 
compensation  by  the  Government,  they  brought  an  action 
to  compel  the  return  of  the  money,  and  recovered  £191  10s. 

2.  The  Athena.  Falkv.  The  Company.  In  these  cases 
the  Company  had  successfuly  resisted  actions  on  the  re- 
spective policies. 

3.  The  Marino.  These  actions  were  defended  to  gain 
time,  and  protect  the  goods  of  the  Company  from  execution. 

4.  Brouyhtons  v.  The  Company.  This  action  resulted 
in  a  compromise.  The  Company  had  paid  d£^l,000  into 
court,  and  £170,  part  thereof,  v/as  paid  out  again  to  them. 

5.  Noltey  v.  The  Company.  This  action  was  at  first 
bona  fide  defended,  but  a  dissolution  of  the  Company  being 
imminent,  judgment  was  eventually  suffered  by  default. 

6.  Walker  v.  The  Componij.  This  case  resulted  in  a 
compromise. 

It  also  appeared  that  considerable  sums,  the  amount  of 
which  was  not  stated,  had  been  from  time  to  time  paid  by 
the  Company  to  the  Eespondents  on  account  of  their  bills 
generally. 

Under  these  circumstances,  the  official  manager  con- 
tended that  the  £^Q1  Is.  Id.  ought  to  be  wholly  dis- 
allowed, and  that  the  Eespondents  ought  to  be  ordered  to 
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give  up  the  documents  in  their  possession  on  payment  of        ^^^• 

the  rest  of  the  sum  certified.  Re  Phcenix 

Lite  Assus- 

The  Eespondents,  on  the  other  hand,  contended —  pAirr.  ' 

1.  That  they  were  entitled  to  a  lien  on  the  documents     i>ollmas'8 
for  the  whole  .£^244.8  1 1  a.  2d.  ^^** 


2.  That,  as  regards  the  costs  of  the  actions  Nos.  1  and  4 
respectively,  they  were  entitled  to  sijecial  charges  on  the 
sums  of  £191  108.  and  £170  respectively  "recovered  or 
preserved  "  in  such  actions. 

3.  That  they  were  entitled  to  appropriate  the  general 
payments  to  the  costs  (if  any)  which  they  could  not  recover. 

The  case  was  adjourned  from  Chambers  into  Court 


Statement, 


Mr.  Fi*y  (Sir  Hugh  Cairns,  Q.C.,  with  him),  for  the 
official  manager : — 

These  marine  costs  should  be  disallowed. 

A  general  retainer  does  not  authorise  solicitors  to  bring 
actions,  and  they  never  were  properly  authorised  to  do  so 
in  any  of  these  instances — not  by  the  directors,  for  they 
had  no  power  to  do  so  ;  not  by  the  Company,  for  there  are 
no  retainers  under  the  common  seal. 

Even  if  they  were  properly  authorised  to  defend  the 
actions  brought  against  tlie  Company,  they  were  guilty  uf 
negligence  in  not  pleading  that  the  policies  were  void  as 
ultra  vires. 

On  the  point  of  appropriation. — No  approi)riation  having 
been  specifically  made  by  either  party  ante  litem  motam, 
the  law  will  appropriate  the  payments  to  the  costs  properly 
payable,  not  to  those  irrecoverable.     Wright  v.  Laing  (a). 

(,a)  3  13.  &  C.  1G5. 


Ar^ment, 
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1863.  Mr.  Kay,  for  tbe  creditors*  representativa 

LiPB^A^sDB^.  [^^-  '^'^l^oc/i  objected  to  the  creditors'  representative 

ANCE  Com-  being  heard  ;  but  the  Vice-Chancellor  overruled  the  objec- 

HowARD  AND  ^^^^  ^^  ^^^  ground  that  there  might  be  a  question  whether, 
DoLLHA»'8  supposing  these  costs  to  be  payable,  they  could  be  claimed 
'  in  priority  to  the  general  body  of  creditors.] 

ArgumatL 

Mr.  Kay. — ^The  directors  themselves  had  no  power  to 
pledge  the  deeds ;  and  therefore  they  could  not,  by  handing 
them  to  the  solicitors,  do  that  indirectly  which  they  could  not 
have  done  directly.  Arnold  v.  Mayor,  <fcc.,  of  Poole  (a).  As 
to  the  marine  business,  the  costs  are  irrecoverable,  and  there- 
fore no  lien  can  attach.  They  knew  when  they  undertook 
the  business  that  it  was  unlawful :  Fmnds  v.  Francis  (6). 
The  cash  account  shows  a  number  of  payments  on  account 
of  the  marine  business :  these  cannot  be  allowed. 

[The  Vice-Chancellor. — The  questions  which  arise  on 
the  cash  account  are  not  before  me  now.  The  only  point  I 
have  to  decide  is,  whether  this  charge  of  £dit7  1«.  Id.  for 
the  costs  of  the  marine  business  is  sustainable  against  the 
Company.] 

Mr.  Willcocky  Q.C.,  and  Mr.  Archibald  Smith,  for 
Messrs.  Uoward  ct  DoUman : — 

The  case  of  the  action  by  tlio  Company  may  be  con- 
sidercd  separately  from  those  against  the  Company. 

This  case  actually  resulted  in  a  gain  to  the  Company ; 
and  it  is  impossible  to  say  that  they  arc  to  reap  the  benefit 
of  this  action  witliout  jmying  the  costs. 

Then,  as  to  the  cases  in  which  the  Company  was  De* 
fendant. 

It  is  immaterial  whether  the  matters  in  respect  of  which 
(a)  4  M.  i>w  Gr.  8()0.  (6)  o  D.  M.  G.  108. 
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these  actions  were  brought  were  or  not  within  the  proper        18^. 
scope  of  the  Company's  business ;  the  actions  must  have  been    Rb  Phocnix 
defended,  otherwise  there  would  have  been  judgment  and     ^^^^  ^^' 
execution  against  the  Company.  The  directors  were,  there-        ^^^• 
fore,  justified  in  defending  these  actions  (and  their  retainer     Dol^Ji^^ 
of  these  solicitors  is  admitted),  and  the  only  ground  of        ^^ 
objection  to  the  allowance  of  these  costs  is,  that  it  is  said     Ar^wmtmi. 
that  the  solicitors  were  guilty  of  negligence  in  not  pleading 
that  the  business  out  of  which  the  causes  of  action  arose  was 
ultra  vires.     But  to  plead  this  against  the  wish  of  the 
directors,  and  to  the  certain  ruin  of  the  Company's  credit, 
would  have  been  a  breach  of  duty  on  their  part ;  therefore 
the  omission  to  do  so  cannot  be  said  to  be  negligence. 

It  was  n9t  clear  that  the  defence,  if  taken,  would  have 
succeeded. 

[Tha  Vice-Chancbllor. — It  is  clear  on  the  face  of  the 
deed  that  marine  business  is  ultra  vires;  the  question 
would  have  been — "  Was  that  cured  by  the  supplemental 
deed?''] 

Mr.  Smith. — ^There  would  have  been  also  a  question  as  to 
acquiescence. 

At  any  rate  we  are  entitled  to  appropriate  to  the  payment 
of  these  questioned  costs  the  sums  which  have  been  paid  to 
us  by  the  Company  and  not  specifically  appropriated.  Sup- 
pose these  sums  had  been  paid  expressly  on  account  of  the 
marine  costs,  the  Company  could  not  have  recovered  them 
back.  Such  costs  were,  therefore,  a  proper  object  of  appro- 
priation, the  distinction  being  that  you  cannot  appropriato 
a  general  payment  to  a  claim,  where  a  payment  made  ex« 
pressly  in  discharge  of  such  claim  could  be  recovered  back  ; 
but  where  that  is  not  the  case,  if  the  payee  does  not  appro- 
priate the  payment  at  the  time,  the  payee  may  do  so  at 
any  time  afterwards :  Philpot  v.  Jones  (a) :  even  to  the  pay- 

00  2  A.  &  E.  41. 
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ment  of  a  claim  which  could  not  have  been  recovered  by 
action  (a). 

In  Wright  v.  Laing  the  action  was  for  a  penalty  for 
taking  usurious  interest^  and  it  was  attempted  to  appro- 
priate  the  payment  to  the  usurious  transaction  as  against 
the  payee;  and  the  Court  refused  to  allow  that  to  be  done 
where  there  was  a  legal  debt  to  which  the  payee  could 
appropriate  it.     That  is  a  very  different  case  firom  this. 

[The  Vice  Chancellor. — Can  a  solicitor,  knowing  that  he 
has  a  claim  which  he  cannot  support  against  the  Company, 
and  also  a  claim  which  is  well  founded,  appropriate  to  the 
payment  of  the  former  claim  a  sum  of  money  paid  to  him 
out  of  the  Company's  funds  by  the  Directors,  who  are  the 
parties  really  liable  to  pay  that  claim,  even  where  the 
directors  have  attempted  specifically  to  appropriate  the 
payment  thereto  ?  Does  not  he  thereby  become  party  io  a 
breach  of  trust  t] 

Mr.  Smith. — It  is  submitted  that  he  can  do  so  if  it  be 
admitted  that  the  Company  (supposing  there  had  been  no 
other  debt  due  firom  them  so  as  to  exclude  the  idea  of  set 

(a)  This  rule  as  to  appropriation  does  not  :»ceni  to  prevail  post 
litem  motam. 

In  a  late  case,  where  a  petition  was  presented  by  a  London  Solici- 
tor for  the  purpose  of  obtaining  a  charge  under  the  provisions  of  the 
Solicitors'  Act  (23  &  24  Vict.  c.  127.  s.  28),  on  so  much  of  the  fund 
in  court  in  the  suit  as  belonged  to  his  country  client,  the  Petitioner 
claimed  to  be  entitled  to  appropriate  various  pajiuents  which  had 
been  made  to  him  on  account  of  his  agency  bills  generally,  to  the 
items  in  those  bills  which  were  in  respect  of  other  suits  than  the  one 
in  question,  so  as  to  leave  all  the  costs  incurred  in  that  suit  as  a 
charge  on  the  fund  in  court :  but  the  Court  refused  to  allow  such 
appropriation,  and  directed  the  account  to  be  taken  on  the  principle 
of  applying  the  said  payments  in  discharge  of  the  earlier  items  in 
the  bills  in  question  in  order  of  their  date : — Tardrcw  v.  Uowril'* 
Vice-chancellor  Stuart,  Sth  Nov,  18G1.  i2«pV.  M6i>. 


441 


Ks  Phcenix 
Life  Amux- 
ANcs  Com- 
pany. 

HOWABD  AND 

Dollman's 
Cabs. 


CASES  IN  CHANCERY. 

off)  could  not  have  recovered  back  the  money :  Leivia  v.         1868, 
Samuel  (a). 

As  to  the  costs  of  the  Petition :  much  less  than  one-sixth 
was  taxed  off  the  bill ;  therefore  the  Company  must  pay 
them.  Even  if  you  strike  the  marine  costs  out  of  the 
bill  altogether  the  sums  disallowed  (ultra  those  costs) 
do  not  amount  to  one-sixth  of  the  rest  of  the  bill.  Arsumtnu 

Sir  Hugh  Cairns  in  reply : — 

It  is  our  Petition :  we  must  in  any  case  have  come  to  the 
Court,  and  we  do  not  ask  for  these  costs. 

On  the  main  question,  if  I  am  rtght,  one  principle  will 
govern  the  whole  case. 

What  is  the  true  position^  what  are  the  rights  and 
duties  of  solicitors  to  a  trust  1 

These  gentlemen  are  not  the  solicitors  of  the  directors 
but  of  the  Company,  for  which  the  directors  are  but  the 
tnistees,  and  therefore  it  is  that  they  have  a  lien  on  the  trust 
funds ;  how  can  that  lien  extend  to  costs  incurred  in  re- 
spect of  a  deliberate  breach  of  trust?  So  long  as  the  trus- 
tee acts  within  the  scope  of  his  authority,  the  solicitor  has  a 
lien  on  the  trust  fund  for  all  he  does,  but  the  moment  that 
authority  is  exceeded  the  lien  is  gone. 

In  the  case  of  The  Ava  the  directors  had  become  liable 
to  replace  the  money  improperly  paid  out  of  the  Company's 
funds,  and  the  sum  recovered  in  the  action  was  therefore 
recovered  for  their  benefit,  not  for  that  of  the  Company. 

[The  Vice  Chancellor. — They  might  have  taken  their 
costs  out  of  the  fund  recovered  before  handing  it  back.] 

Sir  Hugh  Cah^ia. — Yes ;  but  the  instant  they  parted 
with  it  that  right  was  gone. 

Then  as  to  the  actions  that  were  defended :  the  Hespon- 

(«)  8  Q.  D.  G85. 
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dents  say,  the  property  of  the  Company  might  have  been 
taken  in  execution  ;  but  any  attempt  to  do  so  would  have 
raised  this  whole  question.  You  cannot  take  the  money  of 
the  Company  to  pay  the  costs  due  from  the  directors  only. 

[The  ViCK  Chancellor. — Does  it  appear  that  any  of 
these  Marine  Policies  were  effected  after  these  gentlemen 
were  appointed  solicitors  ?] 

Sir  HiLgh  Caii^na, — ^The  Petition  says^  and  it  is  not 
denied,  that  this  business  was  continued  down  to  the 
dissolution  of  the  Company.  The  marine  business  was  not 
commenced  till  1857^  and  the  date  of  the  appointment  of 
these  solicitors  is  Oct.  1858. 

But  even  suppose  that  all  the  business  had  been  done 
before  their  appointment,  they  knew  that  that  business  was 
ultra  vires ;  and  when  the  actions  were  brought^  they  should 
have  relied  on  that  defence  without  going  into  the  merits. 

Suppose  that  trust  moneys  are  invested  in  the  purchase 
of  a  leasehold  house,  and  that  an  ejectment  on  the  title  is 
successfully  defended  by  the  solicitor  to  the  trusty  and  then 
the  cestui  que  trust  repudiates  the  house,  and  requires  the 
trust  moneys  to  be  restored,  the  solicitor  will  not  have  any 
claim  for  the  costs  of  the  action  as  against  the  cestui  que 
trust 

So  in  this  case^  these  costs  are  a  personal  claim  against  the 
directors^  and  ought  to  be  disallowed  against  the  Company. 


Judgment.       ViCE  CHANCELLOR  SiR  W.  PAGE  WoOD : — 

The  question  in  this  case  is,  whether  certain  bills  of  costs 
incurred  by  the  directors  of  the  Phcenix  Life  Assurance 
Company  ought  to  be  allowed  against  the  Company. 
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The  solicitors,  to  whom  the  costs  in  question  are  due,         i863. 
were  appointed,  in  the  month  of  October,  1858,  Solicitors  hb  Phcbmix 
to  the  Company  at  a  fixed  salaiy,  which,  however,  was  not  to  ^JJJ^"  "coji^' 
include  any  costs  of  litigation  ;  and  with  regard  to  the  claim         ^^y- 
for  costs  incurred  in  respect  of  the  life  assurance  busi-  ^p^tiuirr* 
uess  no  difficulty  arises.    It  is  admitted,  that  these  costs  are        ^^b- 
dua    With  regard  to  the  rest  of  the  claim  now  before  me.      Judgment, 
I  do  not  mean  to  lay  down  any  general  rule  that  soli- 
citors of  a  Company  are  never  entitled  to  be  remunerated 
for  their  services  where  it  appears  that  they  have  acted  in 
matters  beyond  the  power  of  the  Company ;  but  I  think  that 
the  onus  of  showing  in  each  particular  case  that  they  ought 
to  be  so  remunerated  lies  upon  them. 

In  the  present  case,  these  gentlemen  knew  that  the  Com- 
pany Had  no  power  to  carry  on  the  business  of  marine  insu- 
rance, and  they  attempted  to  remedy  the  defect  by  procuring 
the  adhesion  of  the  shareholders  to  a  supplemental  deed : 
that  failed  because  the  shareholders  did  not  all  accede  to  it : 
therefore  these  gentlemen  clearly  knew  not  only  that  the 
marine  insurances  were  ultra  vires,  but  that  the  acts  of  the 
directors  in  that  respect  would  not  be  confirmed.  Now,  if 
persons  who  are  trustees  for  a  public  body  appoint  solici- 
tors, these  solicitors  are  not  the  servants  of  the  directors  or 
trustees  who  appointed  them,  but  of  the  Company  or  Body 
Corporate ;  and  it  is  their  duty  to  advise  the  Company  and 
directors  to  adhere  to  all  the  rules  and  regulations  of  the 
Company,  and  not  to  indulge  their  own  personal  views. 

There  are  two  classes  of  actions  in  which  these  disputed 
costs  have  been  incurred. 

1st — The  case  of  The  Ava  where  money  having  been 
paid  to  persons  who  were  afterwards  compensated  for 
their  loss  aliunde,  the  Company  brought  their  action  and 
recovered  back  the  money;  and 

2ndly. — ^The  cases  where  the  Company  was  Defendant  to 
actions  brought  on  raarino  policies. 
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1863.  In  the  latter  cases  I  should  not  have  felt  any  difficulty  in 

Rr  Phcenix    giving  these  gentlemen  their  oosts,  had  they  met  the  actioni 

^c'e^cS^'    **  ^^^  ^"^*  ^'^^  ^  P^^*  ^f  "  ^^^^^  indebted  : "  thus  at  once 
PAKT.        freeing  the  Company  from  liability,  and  leaving  it  to  the 
^llSlk's^  directors,  who  alone  were  really  liable,  to  get  out  of  their 
^^■B*        personal  difficulty  as  best  they  could  :  but  this  is  not  what 
Judgment,      they  do  ;  on  the  contrary,  they  run  up  a  bill  of  ^400  in 
the  endeavour  to  ascertain  whether  or  not  the  insured  had 
been  guilty  of  a  fraud,  a  matter  with  which  the  Company 
had  nothing  to  do.     It  was  their  plain  duty  to  tell  the  direc- 
tors that  they  could  not  act  for  the  Company  except  in  one 
way,  namely,  by  denying  all  liability  in  respect  of  these 
insurances ;  and  as  they  did  not  choose  to  take  that  coursei  I 
must  hold  that  they  defended  these  actions  on  behalf  of  the 
directors  personally,  and  disallow  these  costs  as  against  the 
Company. 

On  similar  grounds  I  must  consider  that  the  ^200  which 
was  recovered  in  the  case  of  Tlu  Ava  was  the  money  of  the 
directors,  not  of  the  Company ;  that  is  to  say,  if  it  had  not 
been  recovered  the  directors  would  have  been  liable  to  refund 
it  to  the  Company,  and  therefore  it  was  recovered  for  their 
benefit.    These  costs  also  must  therefore  be  disallowed. 

Then  there  is  a  claim  of  lien  set  up,  not  very  distinctly, 
and  not  pointed  at  any  specific  property.  It  may  be  suffi* 
cient  to  say  on  that  point,  that,  if  these  gentlemen  have  any 
fund  in  their  hands  properly  chargeable  with  any  debt  due 
to  them,  they  can  put  in  force  the  usual  attorney's  lien :  I 
have  nothing  to  say  to  that ;  my  present  concern  is  merely 
with  these  bills  of  costs,  and  no  part  of  these  disputed  obaiges 
appears  to  me  to  be  sustainable. 

Then  again  there  is  a  claim  to  appropriate  to  these 
unauthorised  charges  certain  sums  of  money  paid  by 
the  directors  to  these  gentlemen  on  account  of  costs  gener- 
ally, and  Mr.  Smith  asks,  (what  I  admit  to  be  the  proper 
test  in  a  question  of  appropriation)  "Could  this  money,  sup- 
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posing  it  to  have  been  paid  expressly  on  account  of  these 
marine  costs,  have  been  recovered  back  ? "  Not,  perhaps, 
by  the  directors,  but  in  equity  by  the  Company  it  certainly 
could ;  the  money  would  have  been  paid  in  breach  of  trust, 
and  if  you  once  arrive  at  this  conclusion  the  solicitors,  who 
ex  hypothesi  would  have  been  cognizant  of  such  breach, 
could  not  have  retained  it  against  the  claim  of  the  cestuex 
que  trustent. 

I  repeat  that  1  do  not  wish  to  lay  down  any  general  rule 
that  the  solicitors  of  a  Company  are  not  justified  in  defend, 
ing  doubtful  actions ;  but  in  this  case  these  actions  arose  in 
the  regular  course  of  proceeding  in  carrying  on  a  branch 
of  the  business  which  the  solicitors  knew,  and  had  advised 
the  directors,  could  not  properly  be  carried  on.     , 

I  must  disallow  the  costs  in  question  and  negative  the 
claim  of  appropriation. 
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In  Re  HOLDEN. 

Is  Re  the    LONDON   AND  NORTH    WESTERN 
RAILWAY  COMPANY. 

X  HIS  was  a  petition  by  Henry  Auguatua  Hclden^  the 
tenant  for  life,  and  William  Rose  Holden,  the  tenant  in 
tail  in  remainder,  asking  for  payment  to  the  tenant  in  tail 
of  a  sum  of  £1394  Consols,  representing  the  purchase  money 
paid  into  the  Bank  by  the  London  and  Norlh  Western 
Railway  Company  as  compensation  for  part  of  the  entailed 
estate.     No  disentailing  deed  had  been  executed. 


Mr.  Spri/tigall  Thompson,  for  the  Plaintiff,  submitted, 
that  the  stock  might  be  transferred  to  the  tenant  in  tail, 
without  his  being  required  to  execute  a  disentailing  deed 
in  respect  of  it.  

The  Yicns-CHANCELliOB  made  the  order. 

VOL.   I.  G  G 


FA.  2nd. 

wteni  out  of 

CourP^Trntant 

in  tail—Dia' 

entailiny  Detd, 

A  Aind  which 
represented  Uie 
interest  of  a 
tenant  in  tail 
in  remainder  in 
land  taken  bj 
a  railway  com- 
pany ordered  to 
be  paid  out  of 
Court  to  the 
tenant  in  tail 
in  remainder 
with  the  con- 
sent of  the 
tenant  for  life, 
without  re- 
quiring a  dis- 
entailing deed. 
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1868. 

Mortwutm—9 
Geo.  3,  c  36. — 

AttetM — Pure 
and  impure 

Peraonaliy — 
Apportionment, 

Where  a  be- 
quett  to  % 
charity  fails 
pro  tanto,  as 
iMbg  giyen  oat 
of  the  proceeds 
of  pure  and  im- 
pure person- 
alty, the  pro- 
portion in  which 
thebeqnestfiuls 
is  to  be  ascer- 
tained accord- 
ing to  the  state 
andTaloeofthe 
assets  at  the 
tesUtor'8  death 
and  not  at  the 
time  of  the  ap- 
portionment. 

Robinton  y. 
The  London 
UotpUal  (a) 
•orrected. 

ifr^ttsisfif* 


CALVERT  u  ARMITAGR 

X  HIS  was  a  Bill  to  execute  the  trusts  of  the  will  of  /. 
BaJc^\  which,  after  directing  a  sum  of  ^6,000  to  be  raised 
out  of  his  real  and  personal  estate,  limited  the  same,  in  the 
event  of  the  fedlure  of  issue  of  his  sons,  as  to  £2W  to 
the  Treasim^rs  for  the  time  being  of  certain  charities,  and 
subject  thereto  over.  The  only  point  of  interest  related  to 
the  form  of  the  inquiries  for  the  purpose  of  apportioning 
the  assets  with  reference  to  the  charity  legaciea 


Mr.  JamM,  Q.C.,  and  Mr.  Turner,  for  the  Plaintifi, 
called  the  Vice-Chancellor's  attention  to  the  direction  in 
Rohimson  v.  The  London  Hospital  (a),  that  the  apportion- 
ment should  be  made  according  to  the  values  of  the  pure 
and  impure  personalty  respectively  at  the  time  of  the  ap- 
portioning, and  not  according  to  the  values  at  the  time  of 
the  decease  of  the  testator. 

Mr.  LUtle  for  the  Charities. 

Mr.  Oabome,  Q.O.,and  Mr.  Vaiufhan  Johnson,  for  other 
Defendants  interested  in  the  fund,  contended  that  the  ap- 
portionment should  be  according  to  the  values  at  the  pre- 
sent time  and  not  at  the  death  of  testator. 

Mr.  G.  L.  Ru8$elli  for  the  widow. 

Mr.  Bv/ry,  for  other  partiea 


Jup^menL        VICE-CHANCELLOB  SiB  W.  PAGE  WoOD  :— 

I  cannot  discover  from  the  report  of  Robinson  v.  The 
(a)  10  nare,  19,  29. 
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LoTidon  HospiUd  any  special  reason  for  making  the  order 
in  that  shape.  I  always  thought  the  rule  was  clearly  the 
other  way.  According  to  the  report,  the  decision  seems 
wrong.  The  rule  is  as  in  Sparling  v.  Parker,  and 
WiUiama  v.  Kershaw  (a),  that  the  proportion  in  which 
the  bequest  fails  is  to  be  ascertained  according  to  the  state 
and  value  of  the  assets  at  the  testator's  death  and  not  at  the 
time  of  apportionment 


447 


III auntT  directed  accordingly. 

(a)  Cited  5  Seton*8  Decieei,  176. 


MiHMte. 


BRAHAM  V.  BUSTARD. 


Aug,  Ut,  9rd. 

TradtMark^ 

Bxehm9€  Uu 

offm^Nami 

— Injunction, 


xHIS  was  a  motion  for  an  injunction  to  restrain  the  trodacM  into^' 
Defendants  from  selling  soap  under  the  name  of  "The  SS<S%^iSeh)" 
Excelsior  White  Soft  Soap/'  or  any  name  only  colourably  though  pre-' 
different  therefrom.  to  exiit,  ii  new 

as  an  artiele  of 

The  Plaintiffs  were   soap  manufacturers  in  LancUm;  hSTSqui^d  a** 
and  in  the  course  of  December,  1862,  they  introduced  ffP^^ation 

"  Uiarent>m  in  tha 

into  the  market  a  superior  kind  of  white  soft  soap,  which  market  by  a 
they  sold  under  the  name  of  "The  Excelsior  White  Soft  mereVdescrip- 

Q^^  ^  ,  >  tive  of  the  arti- 

^^P-  ole,J».wUlnot 

be  permitted  to 

It  was  admitted,  that  white  soft  soap  as  a  chemical  pro-  ■^. ,«  similar 

,  article  under 

duct  had  been  known  for  a  long  time;  but  it  was  asserted,  the  lamename; 
and  proved,  that  there  was  little  or  no  demand  for  it  in  the  though  the  ~ 
market  until  after  the  Phuntift  had  so  introduced  it  as  Sf^iill!!^;^''^ 

tne  name  in 
question  has 
long  boen  in  common  use  as  applied  to  goods  of  a  different  kind.    And  It  will  make  no  dif- 
ference that  the  Plaintiff  hat  also  a  trade  mark  which  has  not  been  taken  bj  the  Defendant. 

a  a  2 
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1808.        aforesaid,  and  that,  for  commercial  purposes,  it  was  Uien 
^^[][^      BubsitaniiaUy  a  new  article. 

V. 

BuiTABP.  The  Defendants  were  manufacturing  chemists,  carrying 

on  business  at  Mamchestei^  under  the  firm  of  *' Bustard  ^ 
Co.;'*  and  in  the  course  of  the  month  of  March,  1868, 
one  Mr.  Prior,  a  travelling  agent  of  the  Plaintiffs,  proposed 
to  the  Defendant  Bustard  that  he  should  accept  a  sub- 
agency  from  him  (Prior)  for  the  sale  of  this  soap.  This 
Bustard  declined  to  da 

At  some  time  prior  to  June,  1863,  the  Defendants  began 
to  manufacture  white  soft  soap,  which  they  brought  into  the 
market  and  sold  under  the  name  of  "  Bustard  <fe  C'o'«. 
Excelsior  White  Soft  Soap." 

Both  Plaintifib  and  Defendants  used  their  respective 
names  on  labels  attached  to  their  jars  and  casks,  and  on 
handbills  and  placards^  according  to  the  usual  custom  in 
such  cases. 

In  the  month  of  March^  1863,  the  Flaintifib  adopted  a 
specific  trade  mark,  which  they  thenceforward  introduced 
into  their  labels,  handbills,  &c.  This,  it  was  admitted,  the 
Defendants  had  not  attempted  to  copy. 

On  the  1st  of  June,  1863,  Prior  (who  was  also  agent  for 
the  Defendants  for  the  sale  of  other  articles)  called  at 
their  counting  house  on  business  connected  with  such  agency, 
and  he  then  discovered  that  the  Defendants  were  selling 
soap  under  the  said  name,  and  he  remonstrated  with  them 
for  doing  so. 

Prior  also  swore  that  he  had  been  informed  by  several 
persons  who  were  his  customers,  that  they  had  been  offered 
''  The  Excelsior  White  Soft  Soap  "  by  agents  of  the  De- 
fendants, and  one  of  these  persons  (a  Mr.  Taylor)  stated 
that  he  had  believed  the  person  who  made  the  offer  to  have 
been  a  8ul>*agent  of  the  Plaintiflh  sent  to  him  by  Prior. 
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On  the  17th  Jiino^  1863,  the  Defendants  wrote  and  sent 
to  the  PlaintilBfe  the  following  letter : — 

**  Messrs.  H.  J.  Braham  /•  Co.,  London. 
"  Gentlemen,  '*  June  17ih,  1863. 

''  We  have  this  day  received  information  which  has 
led  us  to  think  you  have  taken  offence  at  and  are  trying 
to  bring  an  action  at  law  against  us  for  making  a  white 
soft  soap  and  using  the  word  'Excelsior'  in  connection 
with  the  same,  which  occurs  on  two  of  our  printed  labeLb 
one  of  which  reads  *  Buata/rd  Jb  Co* 8.  Excelsior  White 
Soft  Soap  Works,  Collyhurst,  Mancliesier,^  the  other 
'  Bustard  ^  Co.  (Excelsior)  Soft  Soap/  we  have  also,  on 
our  last  lot  of  address  cards^  amongst  other  articles  we 
make,  used  the  words  'Excelsior  White  Soft  Soap'  on 
one  side^  and  our  address  in  full  on  the  other  side. 
This  is  the  head  and  front  of  our  offending.  We  have 
no  intention  to  do  you  any  injury  whatever,  nor  never  had. 
The  way  we  got  to  hear  of  and  commence  making  a 
white  soft  soap  is  as  follows  : — Mr.  Prior,  your  McmcheS' 
ier  agent,  is  an  agent  of  ours  also,  and  has  been  this  last 
eight  months,  and  in  a  conversation  with  our  Mr.  Bustard 
three  mouths  since,  after  telling  him  how  he  was  going 
on  with  your  soap,  he  offered  to  give  him  a  sub-agency 
for  the  same,  and  he  (Mr.  Prior)  would  allow  him  5  per 
cent,  on  sales.  This  Mr.  Bustard  declined^  stating  that 
he  was  sure  it  would  not  pay  to  work  a  totally  new  thing 
for  such  a  small  commission  amongst  our  connexion. 
About  a  month  after  this,  when  Mr.  Prior  was  again  at 
our  place,  he  tried  hard  to  get  Mr.  Bustard  to  work  a 
sub-agency  from  him  for  the  soap ;  this  Mr.  Bustard  de- 
clined as  before,  as  it  would  not  pay  us ;  at  the  same  time 
telling  him  that  he  thought  he  could  make  what  small 
quantity  we  could  sell.  About  a  month  since  Mr.  Prior 
was  again  at  our  place,  he  saw  one  of  our  labels,  which 
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reads  'Bustard  &  C&a.  Excelsior  White  Soft  Soap  Works, 
CoUyhurstf  Manchester,'  he  then  said  he  thought  we 
ought  not  to  use  the  word  '  Excelsior;'  to  which  Mr.  JBus- 
tard  said  he  could  not  see  that  we  were  doing  them  any 
injury,  as  we  had  our  name  printed  before  the  '  Excel- 
sior/ but  asked  him  (Mr.  Prior)  to  write  to  you  asking 
the  question  whether  we  were  right  or  not,  as  we  would 
give  it  up  if  we  w«re  infringing  on  your  rights  and  privi- 
leges.  This  we  are  now  prepared  to  do  if  you  think  we 
ought  not  to  use  the  word;  the  word  cannot  do  us  any  good, 
as  it  is  not  at  all  known  by  thatnama  We  did  not  use  the 
w<Mrd  to  get  any  of  your  trade,  or  should  not  have  put  our 
own  names  before  it  We  hare  never  solicited  orders  for 
or  sold  any  soap  as  the  '  Excelsior,'  but  simply  as  a  white 
soft  soap,  nor  have  sold  £20  of  it^  as  our  books  shew.  We 
have  now  stated  the  case  simply  and  frankly  and  should 
like  to  be  met  in  the  same  tspkit     Your  reply  will  be 

esteemed  by 

"  Tours  &C., 

"Bustard  &  Co/' 


To  this  letter  the  Plaintiffs  replied  as  follows : — 


"  Messrs.  G.  Bustard  cfe  Co., 
'•  Gentn.,  "  June  ISih,  1868. 

''Yours  of  the  17th  is  before  us,  contents  noted. 
You  are  undoubtedly  quite  correct  in  what  you  say.  You 
hear  of  our  intentions  to  prosecute  for  an  attempt  on  your 
part  to  palm  off  upon  the  public  an  imitation  of  our 
Excelsior  White  Soft  Soap  for  the  genuine.  We  fancy 
there  should  be  some  means  adopted  always  to  secure 
owners  in  the  possession  of  their  property,  and  with  this 
view  we  have  made  arrangements  for  a  vigorous  prose- 
cution of  a  suit  against  yourselves.  We  are  disposed 
only  to  protect  ourselves  and  the  public  against  imposi- 
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tion,  and  this  we  feel  that  we  are  bound  to  do.  It  is 
quite  clear  that  you  propose  to  reap  a  benefit  from  the 
sale  of  an  imitation  that  the  public  through  you  are 
induced  to  accept  as  the  genuine,  and  thus  do  us  a  two- 
fold injury,  by  pocketing  our  rightful  money,  and  by 
palming  off  your  stuff,  which  we  have  before  us,  for  ours. 
It  remains  with  you  to  decide  our  course:  either  you 
must  cease  making  anything  of  the  kind,  or  causing  it  to 
be  made  and  sold,  or  continue  your  operations  with  the 
assurance  that  you  thereby  bring  upon  yourselves  a  law- 
suit, which  we  will  frankly  say  we  would  quite  as  soon 
have  as  not.  We  are  induced  by  the  frankness  of  your 
letter  to  be  equally  frank ;  and  shall  await  your  reply. 

"  Truly  yours,  &c., 

''H.  J.BRAHiJI&CO.*' 


1868- 


Statement 


In  reply  to  this  letter  the  Defendants  wrote : — 

**  Messrs.  H.  0.  Braham  f  Co.,  London. 

"  Gentlemen,  ''June  \9tK  1868. 

"  Your  favor  of  the  I8th  to  hand.    We  are  sorry  to 
have  troubled  you  with  ours  of  the  17th,  having  since 
found  that  we  were  needlessly  alarmed.    You  can  take 
what  steps  you  think  proper ;  and  in  the  meantime 
"  We  are,  (Gentlemen, 

"Yours  respectftilly, 

"  Bustard  &  Co." 


Upon  the  receipt  of  this  letter  the  Bill  was  filed. 

The  Plaintiffs  proved  the  facts  above  stated,  and  that 
they  had  had  considerable  sale  for  this  soap,  and  that  it 
was  well  known  in  the  principal  towns  in  the  kingdom 
under  the  name  of  "  The  Excelsior  White  Soft  Soap;" 
and  they  swore  that,  to  the  best  of  their  belief,  the  name  in 
question  had  never  been  used  by  any  one  except  them- 
selves and  the  Defendants. 
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The  Defendants  filed  affidavits  in  opposition  to  the 
motion,  in  which  they  stated  that  they  did  not  use  in  the 
manu&ctiire  any  process  communicated  to  them  by  the 
Flaintifib  or  their  agents^  and  that  they  did  not  mean  by 
the  use  of  the  word  "  Excelsior '^  to  claim  any  connection 
with  the  Plaintiffs,  but  merely  to  denote  the  superior  qua- 
lity of  their  soap.  They  produced  a  number  of  placards 
and  advertisements  of  all  Borts»  on  which  the  word  *'  Excel- 
sior "  was  used  as  descriptive  of  all  kinds  of  goods^  fix>m 
sewing  machines  to  steel  pens,  (none  of  such  goods,  how- 
ever, being  soap  or  of  that  nature) ;  and  they  further  said 
that  neither  their  goods  nor  those  of  the  Flainti£b  had 
any  position  in  the  market  of  any  value,  and  produced  a 
Mr.  TaUs,  who  had  acted  as  their  agent  for  some  time,  and 
who  said  he  had  been  obliged  to  abandon  the  attempt  to 
sell  ''White  Soft  Soap"  in  consequence  of  the  want  of 
demand  for  it 


Mr.  W.  M.  JameSy  Q.C.,  and  Mr.  E.  Charles,  for  the 
motion : — 

No  one  ever  sold  "  Excelsior  '*  Soap  till  we  did.  The 
name  is  a  mere  fancy  name,  which  we  adopted  first,  and 
which  therefore  it  is  a  fraud  on  us  to  copy:  Knott  v.  ifcw- 
ffan  (a),  Croft  v.  Day  (b).  This  is  not  nearly  so  difficult 
a  case  as  that  of  the  **  warranted  '*  watches  (c),  and  yet 
there  the  injunction  was  granted. 


Mr.  Roll,  Q.C.,  and  Mr.  Lake  Russell  contra : — 

This  is  a  mere  puffing  case. 

A  puffing  trader  naturally  wishes  to  give  the  impression 
that  his  goods  are  the  best  in  the  world ;  but  he  must  not 
use  words  descriptive  of  quality  if  he  wishes  to  have  the 

(a)  2  Keen,  213.  (b)  7  Bctv.  $6. 

(c)  GoiU  V.  Aleplogtu,  6  Bcav.  69,  n. 
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exdusive  use  of  them.  Excelsior  has  become  as  much  an 
English  word  as  extra,  or  superior,  and  is  used  as  denoting 
the  highest  quality  of  a  particular  article,  ex.  gr.  Dufour's 
Plv/ms.  But  we  are  at  liberty  to  say  to  the  world  that  our 
article  is  better  than  his. 

There  is  no  evidence  that  any  one  was  deceived. 

[The  Yice-Chakcellob. — At  least  one  person  seems  to 
have  been  so.] 

Mr.  Bx>lt. — They  might  as  well  have  been  deceived  by 
Excelsior  trowsers,  Excelsior  matches^  &c. 

We  always  used  our  own  name  in  connection  with  the 
word. 

This  is  not  a  new  article.  White  Soft  Soap,  though  not 
generally  known  in  the  market,  has  been  long  known  by 
the  trade. 

At  any  rate^  when  the  Flaintifib  adopted  their  present 
trade  mark,  they  virtually  announced  that  no  goods  with- 
out that  mark  were  theirs,  and  we  have  never  attempted  to 
imitate  that  mark  :  WooUam  v.  Ratdiff{a). 

Mr.  James  in  reply : — 

Their  own  evidence  is  that  this  is  a  '^  totally  new  article.'* 
This  is  as  deliberate  an  attempt  to  rob  another  man  of  his 
property  as  ever  was  seen. 

If  *'  Excelsior "  only  means  "  Superfine,'*  they  should 
shew  some  quality  with  which  to  compare  it ;  but  there  is 
none,  it  is  all  Excelsior,  therefore  it  is  not  a  mark  of  quality 
but  a  fancy  name.  In  the  case  referred  to  it  was  proved 
that  no  one  had  been  in  fact  deceived. 


1863. 
Brabak 

V. 
BCSTASD. 

Arf/ummU 


Vicb-Chancellor  Sir  W.  Page  Wood  :— 

This  case  is,  in  some  respects,  novel ;  but  I  think  that  the     Judgment. 
(a)  Supra,  p.  2^9. 


454  CASES  IN  CHANCERY. 

1863.        principles  to  be  applied  to  it  are  sufficiently  clear  to  guide 
me  to  a  conclusion. 


In  the  first  place,  it  is  clear  that  the  Defendants  deserve 
Jmdgmwt  jjQ  consideration  at  the  hands  of  the  Coiui :  if  they  have 
an  abstract  right  to  do  what  they  have  done,  the  Court 
must  permit  it,  however  opposed  to  one's  moral  sense^ 
(I  held  that  in  the  Prize  Medal  Case  {a)  ) ;  but  certainly  I 
should  not  feel  at  all  disposed  in  their  &vour. 

Now  I  think  it  is  sufficiently  established,  that,  as  aa 
article  of  commerce,  this  is  a  new  article ;  indeed  Bustard 
A  Co.  admit  as  mudi  in  their  first  letter,  and  Yates* b  affidavit 
makes  it  clear  that  this  is  so :  then,  as  a  new  article^  it  of 
course  required  a  name^  and  accordingly  this  name  was 
given  to  it. 

We  next  find  that  a  commission  for  the  sale  of  this  soap 
was  offered  to  Bustard  f'  Cc^  but  they  did  not  think  it 
worth  their  while  to  work  on  commission ;  and  in  their  first 
letter  they  honestly  admit  that  the  first  idea  they  ever 
had  of  making  white  soft  soap  for  the  market  was  from 
Pi^'^8  visit  True,  they  afterwards  sought  to  lead  the 
Court  to  a  difierent  conclusion,  but  I  find  this  admission 
(which  I  consider  an  honest  confession  of  the  fact)  in  their 
letter.     [His  Honour  read  the  letter.] 

I  had  to  consider  this  question  in  the  case  of  Yov/ng'e 
Paraffin  Oil ;  and  in  that  case,  if  the  evidence  had  gone  to 
show  that  the  Plaintiff  had  been  the  first  to  apply  the 
name  ''Paraffin"  to  the  oil,  I  should  have  granted  an 
injunction;  but  there  I  had  it  proved  that  the  name 
''  Paraffin  Oil "  had  long  been  known  as  the  scientific  name 
of  the  article,  and  that  the  Defendant  could  not  well  have 
called  it  anything  else ;  just  as  here  the  Defendants  cannot 
help  calling  their  article  "  White  Soft  Soap."    The  present 

(a)  Baify  y.  HUlj  supra,  p.  264. 
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J^laintifls  seem  to  have  felt  this  difficulty,  and  to  have         1868. 
determined  on  having  a  name  which  should  specifically 
denote  their  manufacture,  and  nothing  else»  and  accordingly 
they  call  it  "  The  Excelsior  White  Soft  Soap/' 


Judgmtni. 


The  only  doubt  I  have  really  felt  was^  whether  I  could 
take  it  as  clear  that  the  Plaintiffs'  goods,  and  their  goods 
only,  were  known  in  the  market  by  this  name ;  but  this  is 
proved  by  the  evidence  of  Priory  and  practically  by  that  of 
TateSt  and  the  Defendants  do  not  produce  a  single  witness 
to  say  that  he  knew  the  article,  and  that  the  name  *'  Ex- 
celsior" was  only  taken  as  an  indication  of  quality. 

It  is  clear  on  the  evidence,  that  from  December  to 
June  the  Plaintifib  had  the  sole  manufacture  of  the  article 
called  '<  Excelsior  White  Soft  Soap." 

But  then  it  is  said  that  the  name  is  a  ridiculous  one,  and 
the  Court  will  not  interfere  to  protect  it  But  though  it  is 
true  that  the  Court  will  not,  if  it  can  avoid  it,  be  made 
the  medium  of  a  mere  puffing  advertisement,  still  if,  as 
here,  the  Plaintiff  have  a  right  of  sufficient  value  to  in- 
duce others  to  attempt  a  fraudulent  violation  of  it,  the 
Court  will  interfere  to  prevent  them  from  being  cheated. 

Again  the  Defendants  urge  that  Excelsior  is  merely  a 
mark  of  quality,  like  "  Superfine,"  or  "  Superior ; "  but  there 
seems  to  me  to  be  a  double  answer  to  this : — 

In  the  first  place,  the  Plaintiffs  do  not  sell  two  or  three 
qualities  of  soap,  calling  one  of  them  "  excelsior,''  and  the 
others  by  some  other  name ;  they  have  only  one  quality, 
which  they  denominate  "  The  Excelsior  White  Soft  Soap," 
and  there  is  nothing  except  itself  with  which  to  compare  it. 

But,  in  the  second  place,  the  manner  in  which,  as  has  been 
proved,  this  name  is  generally  used  in  the  market,  shows 
that  it  is  more  like  such  names  as  **  Victoria^"  ''  Albert^" 
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"  Eureka,"  &c.,  which  are  not  names  of  quality,  but  simply 
arbitrary  designations  for  sake  of  distinction. 

If  the  Flaintiils  had  issued  their  soap  under  the  name 
of  Albert  White  Soft  Soap,  I  should  undoubtedly  have 
interfered  to  prevent  anyone  else  from  adopting  that  name 
to  their  prejudice ;  and  here  it  is  proved  that  the  Plaintifla^ 
goods  had  undisputed  possession  of  the  market  for  at  least 
six  months  under  the  name  at  present  in  dispute^  and 
have  acquired  a  reputation  under  that  nama 

It  was  with  some  regret  that  I  read  the  Flainti£b'  answer 
to  the  first  letter  of  the  Defendants;  but  I  cannot  treat  that 
letter,  little  as  I  approve  of  its  tone,  as  any  justification  of 
the  subsequent  conduct  of  the  Defendants. 

The  additional  trade  mark  adopted  by  the  Flaintiflb^  in 
March  last,  does  not,  to  my  mind,  affect  the  question.  The 
name  "Conveyance  Company^'  was  not  a  trade  mark, 
and  I  cannot  hold  it  to  be  any  justification  for  a  Defendant 
to  say  '*  the  Plaintiff  has  two  ways  of  identifying  his  goods, 
and  I  have  only  stolen  one  of  them/* 

In  the  Sheffield  cases  the  Defendants  had  not  taken  the 
trade  marks  (properly  so  called)  of  Rodgers  (f-  Son,  and  yet 
this  Court  granted  injunctions  to  prevent  the  imauthorised 
use  of  Messrs.  Rodgers' 8  name  apart  from  their  trade  mark. 

If  the  Defendants  had  not  desired  to  obtain  an  imfair 
advantage  of  the  reputation  of  the  Flaintifib'  goods,  they 
would  have  called  their  soap  **  Victoria  White  Soft  Soap,"  or 
"  Koyal  White  Soft  Soap,''  or  by  some  similar  name.  I  must 
grant  this  injunction. 


Minutes  of 
Order, 


Restbain  the  Defendants  from  selling,  or  advertising,  or  exponng 
for  sale,  any  soap  under  the  name  of  Excelsior  White  Soft  Soap,  or 
any  words  so  contrived  as  to  represent  or  to  lead  to  the  belief  that 
the  article  sold  by  the  Defendants  is  the  Plaintitib*  article  of  manuftc- 
ture. 
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Re  state  fire  INSURANCE  COMPANY.  M^^. 

TAisuranoe 
HIS  was  an  adjourned  summons  taken  out  by  the  official     J^^-^" 

manager  of  the  State  Fire  Insurance  Companj,  to  obtain  a  Fire  in. 
the  direction  of  the  Court  as  to  the  distribution  of  the  funds  JSSJr"  UsmT' 
in  hand  among  the  diflferent  classes  of  creditora  policies,  by 

®  which   the 

The  State  Fire  Insurance  Company  was  constituted  under  company  were 

the  7th  &  8th  Vict.  cap.  110,  by  a  deed  of  settlement,  ^^^^^o^n^t 

dated  the  12th  of  October,  1854,  and  executed  by  the  share-  <>/  loss,  with  a 

holders.    The  deed  contained  the  following  clauses : —  the  personal 

liability  of 

7.  The  Directors  shall  form  two  several  funds,  to  be  called  shareholders, 
respectively  the  Shareholders'  Fund,  and  the  Assurance  cies  the  form 
Fund,  and  shall  keep  separate  and  distinct  accoimts  of  such  ^is'remf^- 

fundfl,  and  of  the  additions  and  disbursements  to  and  out  of  ing  jfcthjtime 

of  the  claim 

the  some  funds  respectively ;  and  the  Shareholders'  Fund  undisposed  of 
shall  be  composed  of  the  sums  paid  by  the  shareholders,  as  of  th?deed7f 
instalments  upon  or  in  respect  of  the  shares  taken  or  held  by  Sodd  ^  lia- 
them  in  the  Company,  and  of  the  accumulations  thereof,  and  ^^^  The  Com- 
of  the  additions  made  thereto,  as  hereinafter  mentioned;  incurred  gene- 
and  the  Assurance  Fund  shall  be  composed  of  the  premiums  Jut  wjy^iimi- 
and  other  sums  received  in  respect  of  the  assurances  eflFected  ^ii°TheCo^^I 
with  the  Company,  and  all  other  moneys  to  be  received  by  v^7  being  in 
the  Company,  and  not  included  in  the  Shareholders^  Fund,  ing. upl- 
and of  the  increase  of  the  same  moneys  respectively,  by  ac-  thedaim^ts 
cumidations  or  otherwise.  under  policies 

had  a  charge  m 

8.  The  shareholders  shall  be  entiUed  to  rfgceive  out  of  the  Sfnuut^'them 
profits  of  the  Company  interest  after  the  rate  of  6  per  cent  Jo  » receiTer, 

,  I..         ,  .         .1,1  It..         .    butnotsoasto 

on  the  amount  of  mstalments  paid  by  them,  and  such  interest  confer  any  pri- 
shall  be  paid  out  of  the  accumulations  of  the  Shareholders'  twSn^theml 
Fund,  so  far  as  the  same  will  extend,  and  the  residue  of  "^^T®**  <>;  »» 

'  .  '  ^  agamst  the  ge- 

such  interest,  after  exhausting  such  accumulations,  shall  be  neral creditors; 

paid  out  of  such  of  the  accumulations  of  the  Assurance  Fund  asseu  in  the 

as  shall  not  be  required  for  the  purpose  of  providing  for  the  offlofalSf ana- 

engagements  or  liabilities  of  the  Company.  K^f  ^*'®  ^**- 

°  °  '^     •'  tributable  pari 

passu  among  all  the  creditors  of  the  Comnany,  including  policy  holders,  without  prejudice 
to  any  question  m  to  marsIiaUing.    Re  Amnaum^  Johns.  633,  qualified. 
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9.  All  claims  on  the  Company  shall  be  satisfied  out  of 
the  Assurance  Fund^  so  far  as  the  same  will  extend^  and  in 
case  of  a  temporary  deficiency  of  the  Assurance  Fund,  the 
same  shall  be  paid  out  of  the  Shareholders'  Fund;  and  the 
last-mentioned  Fund  shall  be  reimbursed  out  of  the  first 
moneys  which  shall  afterwards  accrue  to  the  Assurance 
Fund. 

10.  Previously  to  the  Ordinazy  General  Meeting,  to  be 
held  in  the  year  1862,  and  previously  to  the  Ordinary 
Meeting  to  be  held  in  every  succeeding  seventh  year,  or  at 
such  earlier  time,  and  afterwards  at  such  intervals  as  a 
Qeneral  Meeting  shall  determine,  the  Directors  shall  cause 
a  calculation  to  be  made,  by  some  qualified  person,  of  the 
amoimt  of  clear  profits  which  have,  up  to  the  31st  day  of 
December  preceding,  accrued  by  accumulation  or  other- 
wise to  the  Assurance  Fund,  and  which  can  be  taken  out 
of  the  said  fund  without  prejudice  to  the  existing  and  con- 
tinuing claims  and  demands  thereon;  and  it  shall  be  lawful 
for  the  next  Ordinary  Qeneral  Meeting,  by  resolution,  to 
direct  that  the  whole,  or  such  part  as  shall  be  thought 
advisable,  of  such  clear  profits,  shall  be  taken  out  of  the 
Assurance  Fund,  and  appropriated  and  distributed  by  way 
of  bonus  amongst  the  shareholders  and  the  policy  holders, 
whose  policies  shall  have  been  in  existence  for  seven  years 
before  the  date  of  such  Qeneral  Meeting ;  and  one  moiety 
of  the  sum  to  be  so  appropriated  and  distributed  as  afore- 
said, shall  be  added  to  the  Shareholders'  Fund,  and  the 
remaining  moiety  of  the  said  sum  shall  be  distributed 
among  snch  policy  holders  as  aforesaid,  in  such  manner 
as  the  Directors  shall  think  fit 

47.  The  Directors  shall,  and  they  are  hereby  authorised, 
to  make  and  issue,  indorse,  and  accept,  in  the  name  and  on 
account  of  the  Company,  such  bills  of  exchange  and  pro- 
missory notes  as  they  think  expedient.  Provided  always, 
that  it  shall  not  be  lawful  to  issue,  indorse,  or  accept  an 
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fuch  notes  or  biHs  in  any  other  casOi  or  for  any  other  pur-         186S. 
poee,th«i  in  or  for  diacharging  existing  claims  or  liabiUties     i^^^;:;; 
against  or  upon  the  Company,  or  except  or  otherwise  than   ^^*  -^«*- 
upon  condition  that  the  same  shall  take  effect  only  on  the        pant. 
Capital  Stock  of  the  Company,  and  shall  be  binding  upon     suuenmu 
the  shareholders  and  each  of  them  to  the  extent  of  their 
respective  shares  and  interests  therein,  and  not  further  or 
otherwise ;  and  that,  in  contracting  debts  and  liabilities  on 
behalf  of  the  Company,  the  Directors  shall  at  no  time  ex- 
ceed the  usual  period  of  credit  according  to  the  customs  of  the 
several  trades  or  businesses  with  which  the  Directors  shall 
from  time  to  time  have  occasion  to  deal,  contract,  or  engage. 

58.  All  Policies  of  Assurance  shall  be  signed  by  at  least 
three  of  the  Directors,  and  sealed  with  the  common  seal  of 
the  Company ;  and  the  Directors  shall  not  issue  a  Policy 
until  the  payment  of  the  first  premium  duly  required  to 
be  paid  in  respect  of  the  Assurances  to  be  effected  by  such 
Policy ;  and  every  Assurance  shall  be  considered  an  existing 
Assurance  so  soon  as  the  proposal  for  such  Assurance  has 
been  accepted  by  the  Directors,  and  the  first  premium  duly 
paid  either  at  the  office  of  the  Company  or  to  some  one  of 
the  agents  of  the  Company,  and  not  before. 

69.  The  Directors  shall  cause  the  sum  payable  under 
every  Policy  issued  by  the  Company  in  respect  of  the  Fire 
Insurance,  except  in  those  cases  in  which  they  are  by  these 
presents  authorised  to  defer  the  payment  thereof,  to  be 
paid  within  three  calendar  months  after  such  satisfactory 
proof  and  information  respecting  the  claim  as  the  Directors 
may  require  has  been  received  at  the  office. 

60.  It  shall  be  lawful  for  the  Directors  to  pay  any 
moneys  which  shall  be  due  and  payable  in  respect  of  any 
shares  or  policies  of  the  Company,  upon  such  evidence  of 
the  title  of  the  person  or  persons  claiming  to  have  the 
same  paid  to  him  or  them  as  the  Directors  shall  deem 
satisfactory. 
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1863.  61.  The  sum  payable  under  every  Policy,  the  pajrment 

^^~g^][^     of  which  is  in  pursuance  of  the  authority  hereinbefiore  given 
FiBB  Amur-    for  that  purpose  deferred  by  the  Directors,  shall  bear  such 
PANT.         interest,  not  being  less  than  after  the  rate  of  ^3  for  every 
Statement.     £100  by  the  year,  as  the  Directors  may  think  reasonable ; 
the  same  to  commence  from  the  time  when  the  sum  as- 
sured by  the  policy  ought  regularly  to  have  been  paid  if 
the  payment  had  not  been  deferred ;  such  interest  to  be 
paid  out  of  the  fund  or  funds  liable  to  the  payment  of  the 
sum  assured  by  the  policy  to  the  person  entitled  to  such  sum. 

81.  All  directors;  trustees,  managers,  and  other  officers 
and  servants  of  the  Company  shall  be  indemnified  by  the 
Company  against  all  costs,  losses,  or  expenses  which  they 
may  respectively  incur  or  become  liable  to  by  reason  of  any 
covenant  entered  into,  or  act  or  deed  done  by  them  respec- 
tively, in  the  execution  of  their  respective  offices,  unless  the 
same  shall  be  occasioned  by  actual  wilful  neglect  of  the 
party  or  parties  incurring  such  costs,  losses,  and  expenses ; 
and  the  Directors  shall  give  to  such  party  or  parties  the 
amount  of  all  costs,  charges,  losses,  damages  and  expenses 
incurred  by  him  or  them  as  aforesaid  out  of  any  funds  of 
the  Company  in  their  hands  and  under  their  control,  and 
such  costs,  charges,  losses,  damages,  and  expenses  shall,  im- 
mediately after  the  same  are  sustained  or  incurred,  and  al- 
though the  amount  thereof  be  not  then  ascertained,  be  a 
charge  upon  the  funds  and  property  of  the  Company,  and 
shall  as  between  the  parties  to  these  presents  have  priority 
over  all  other  claims  and  demands  whatsoever. 

The  State  Fire  Company  issued  policies  in  several 
slightly  different  forms:  one  form  stipulated  that  "the 
capital  stock  and  funds  of  the  said  Company  "  should  be 
subject  and  liable  to  pay  or  make  good  to  the  insured  all 
damage  and  loss  by  fire  not  exceeding  the  specified  amount, 
and  contained  a  proviso  that  the  capitiil  stock  and  funds  of 
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the  said  Company  should  alone  be  answerable  for  all  de« 
mands  under  this  and  all  other  policies,  and  that  no  director 
or  shareholder  should  be  liable  beyond  the  amount  of  his 
shares  In  another  form  the  stipulation  was,  that  "  the  ca- 
pital stock,  or  so  much  thereof  as  for  the  time  being  should 
have  been  subscribed,  and  other  the  stocks,  funds,  securities 
and  property  of  the  said  Company  remaining,  at  the  time  of 
any  claim  or  demand  made,  unapplied  and  undisposed  of  in 
pursuance  of  the  trusts,  powers,  and  authorities  contained  in 
the  deed  or  deeds  of  settlement,"  should  alone  be  liable  to 
answer  and  make  good  to  the  assured  all  claims  &c. 
the  proviso  being,  that  the  '*  funds  and  property  of  the  Com- 
pany should  alone  be  answerable  for  the  payment  of 
moneys  assured  by  this  policy  "  and  limiting  the  liability  of 
directors  and  shareholders  as  before. 

The  other  policies  were  all  similar  to  one  or  the  other  of 
these  forms,  though  not  in  identical  term& 

The  Company  had  also  guaranteed  similar  policies  issued 
by  another  offiee  (The  Times),  whose  busuiess  it  purchased. 
The  policies  were  in  some  instances  under  the  common  seal, 
and  in  others  were  only  executed  by  directors. 

The  Company  being  in  course  of  windiiig  up,  assets  had 
been  got  in  (including  a  call  of  the  full  amount  of  the 
shares)  to  the  value  of  about  jpl  5,000.  The  liabilities  con- 
sisted of  about  nfi^l  7,000  of  claims  proved  in  respect  of  losses 
by  fire,  besides  further  claims  not  yet  admitted  to  proof. 
There  were  also  debts  to  a  large  amount  due  on  bills  of  ex- 
change, covenants,  and  simple-contracts  without  any  limita- 
tion of  liability. 


18C3. 

Ba  Statb 
FiRB  Aasm^ 
AKOB  Com- 
pany. 


Mr.  Bolt,  Q.C,  and  Mr.  2)?ntoe,  for  the  official  manager:— 

It  is  now  settled,  that>  although  a  policy  holder  under  an 
instrument  similar  to  those  issued  by  the  State  Company 
VOL.  I.  H  H 
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1868.  has  a  right  to  a  receiver^  he  has  no  charge  in  such  a  sense 
Bs  Stacb  as  to  give  him  priority.  All  creditors  must  be  paid  pari 
^K  Coiu  **  P&ssu  out  of  the  funds  in  hand :  Re  English  and  Irish 

'^-        Society,  No.  2  (a). 


^tjfuntiii^ 


Mr.  Bagshawe  for  the  creditors'  representative. 

Mr.  Daniel  Q.C.,  and  Mr.  Westlake,  for  some  of  the  policy 
holders  whose  claims  had  first  accrued,  and  who  claimed  to 
be  paid  in  priority  to  policy  holders  whose  losses  had  occurred 
subsequently,  and  to  all  the  general  creditors  In  the  case  of 
the  English  a/nd  Irish  Society  the  question  of  marshalling 
was  left  open;  and  there  is  nothing  in  the  judgment  to  over- 
rule the  earlier  decisions  that  the  policy  holders  have  a 
charge  entitling  them  to  priority  according  to  the  dates  at 
which  their  claims  arise.  In  this  case  the  deed  and  the 
form  of  policy  expressly  recognise  this  right  of  the  policy 
holders,  for  in  the  9th  clause  of  the  deed  the  word  "  claims" 
is  evidently  used  in  a  technical  sense  to  signify  claims  under 
policies. 

[The  Vice-Chancelloe  referred  to  clause  47,  where  the 
word  "claims '"  is  used  in  a  more  extended  sense.] 

In  Law  V.  The  Indisputable  Co7)ipam,y  {b),  it  was  de- 
termined that  policy  holders  have  a  charge;  and  in  Be 
Athevioswm  Society  (c),  that  they  take  priority  according 
to  the  dates  at  which  their  claims  accrue. 

Mr.  WiUcock,  Q.C.,  and  Mr.  Roxburgh,  for  the  other 
policy  holders. 

The  case  is  distinguishable  from  that  of  the  English 
and  Irish  Company,  so  far  as  the  mutual  rights  of  the 
policy  holders  and  general  creditors  are  concerned.  Our 
policies  are  under  seal,  and  those  of  my  clients  are,  with 
one  exception,  in  the  form  which  does  not  contain  any 
incorporation  of  the  provisions  of  the  deed.    The  deed  of 

(a)  Ante,  p.  85.  (6)  1  K.  &  J.  223.  (c)  Johns.  633. 
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settlement,  moreover,  is  not  in  the  same  terms  as  that  of 
the  Snglish  and  Irish  Company,  and  the  case  must  be 
governed  by  the  law  as  settled  before  the  decision  in  the 
English  and  Iiish  Compam^y. 

Mr.  Bristmve,  for  Times  policy  holders,  who  had  taken 
unconditional  guarantees  from  the  State  Company. — We 
claim  under  the  guarantee  to  be  general  creditors,  as  to 
whom  the  liability  of  the  Company  and  shareholders  is 
unlimited ;  or,  if  not,  then  we  belong  to  the  class  of  policy 
holders  who  are  entitled  to  priority. 


1S68. 

Be  Statjb 
Firs  Asauh- 
▲NCE  Com* 

PANT. 


Vice-Chancellob  Sib  W.  Page  Wood  :— 

I  can  see  no  distinction  between  this  case  and  that  of 
the  English  and  Irish  Compa/ay. '  The  forms  of  the  policies 
and  the  provisions  of  the  deeds  are  substantially  the  same. 
It  does  not  appear  to  me  to  make  any  material  difference 
whether  a  policy  be  under  the  seal  of  the  Company  or 
under  the  hands  of  directors,  nor  whether  it  does  or  does 
not  contain  a  reference  in  terms  to  the  provisions  of  the 
deed  of  settlement  Whether  such  a  reference  is  intro- 
duced or  not,  every  claimant  must  be  supposed  to  take 
payment  out  of  the  fund  provided  for  him  by  the  deed,  and 
to  be  affected  with  notice  of  the  deed  of  a  Company  regis- 
tered as  this  is,  for  every  purpose  which  concerns  the  liabi- 
lities of  the  shareholders  and  the  respective  rights  of  the 
policy  holders  and  general  creditors.  Now,  I  find  that 
the  provisions  of  the  deed  in  this  case,  though  not  iden- 
tical in  terms,  are  in  subtance  the  same  as  those  of  the 
deed  of  the  English  and  L^h  Company.  There  are  two 
funds  created,  the  Shareholders'  Fund  and  the  Assurance 
Fimd ;  the  one  derived  from  the  contributions  of  the  share- 
holders, and  the  other  from  the  premiums  on  policies. 
Then  the  8th  clause  provides  for  interest  on  the  share 

n  H  2 


Judgment. 
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1S63.  capital  to  be  paid  OHt  of  the  Shareholders'  Fund,  or,  £Edling 
ihat^  out  of  the  accumulations  of  the  Assurance  Fund,  not 
required  to  meet  the  engagements  and  liabilities  of  the 
Company.  The  9th  clause  directs^  that  all  claims  on  the 
Jmd^mtmi.  Company  shall  be  paid  out  of  the  Assurance  Fund  ;  or,  in 
case  of  a  temporary  deficiency,  out  of  the  Shareholders' 
Fund,  which  is  afterwards  to  be  reimbursed  out  of  the 
Assurance  Fund.  Upon  this  clause^  it  was  suggested  that 
the  phrase  "claims  on  the  Company/'  had  a  technical 
meaning  restricting  it  to  claims  in  respect  of  losses  under 
policies  ;  but  I  think,  that^  when  the  two  clauses  are  read 
together,  it  is  impossible  to  adopt  this  construction.  The 
8th  clause  speaks  of  the  accumulations  of  the  Assurance 
Fimd  which  are  expected  to  remain  after  satisfying  the 
engagements  or  liabilities  of  the  Company.  Then  the  next 
clause,  evidently  referring  to  the  same  primary  application  of 
the  Assurance  Fund,  uses  the  phrase  "  all  claims  upon  the 
Company,"  as  the  equivalent  of  the  "engagements  and  lia- 
bilities ''  previously  referred  to.  In  addition  to  this,  I  find 
that,  by  the  81st  clause,  the  directors  are  to  be  indemnified 
out  of  any  funds  in  their  hands  or  under  their  control 
Then  the  47th  clause  empowers  the  directors  to  accept 
bills  for  discharging  existing  claims  and  liabilities  to  take 
efiect  against  the  capital  stock  of  the  Company,  as  dis- 
tinguished from  the  personal  liability  of  the  shareholders ; 
the  force  of  the  words  *  capital  stock'  being  simply  to  exclude 
the  liability  of  shareholders  beyond  the  amount  of  their 
shares,  the  general  object  being  to  provide  for  all  claims 
and  liabilities  of  every  kind  out  of  the  assets  of  the  Com- 
pany, without  affecting  the  shareholders  personally. 

I  have  now  to  consider  the  question  which  was  raised 
before  me  in  Law  v.  T?ie  IndiapiUable  Company,  and  in  the 
Athenamm  case,  at  a  time  when  the  subject  had  not  been 
so  fully  discussed  as  it  has  been  since  those  decisions.  I  am 
inclined  to  think  that  some  of  the  expressions  I  used  in  the 
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latter  case  went  too  far,  but  I  adhere  to  the  decision  which 
I  pronounced  in  Law  v.  The  Indiapviable  Company,  and 
followed  in  the  Athenccum  case.    In  all  these  cases,  where 
a  Company  gives  notice  to  the  persons  with  whom  it  con- 
tracts, that  there  is  to  be  no  personal  or  direct  liability, 
but  that^   on  a  policy  coming  due^  a  claim  shall  arise 
to  the  extent  of  all  the  assets  of  the  Company;  there, 
I  apprehend^  the  claimant  has  a  right  to  come  to  a  Court 
of  Equity  for  a  receiver,  in  order  to  80010*0  the  due  appli- 
cation of  the  assets,  which  are  admitted  to  be  provided 
for  payment  of  his  claim.     In  that  particular  sense,  there- 
fore, the  policy  holder  has  what  may  be  termed  a  charge. 
But  in  carrying  that  doctrine  (as  I  appear  to  have  done  in 
some  of  the  dicta  which  fell  from  me  in  the  AthefnoevM 
case)  to  the  extent  of  saying,  that»  because  the  claims  were 
charges,  they  ought  to  be  marshalled  in  order  of  time,  I  am 
of  opinion  that  I  went  beyond  what  is  now  settled  by  the 
case  of  Evans  v.  Coventry  to  be  the  true  construction  of  this 
class  of  instruments.    That  case  appears  to  me  to  determine 
the  whole  question.    Unfortunately,  there  is  no  report  of  the 
reasons  of  the  learned  judges  who  heard  the  case  on  appeal ; 
but  the  terms  of  the  decree  are  given  in  the  Lan>  Journal 
Report  (a). 

The  case  was  one  of  a  very  complicated  character,  involv- 
ing not  only  claims  under  policies  which  had  become  pay- 
able, but  also  in  respect  of  policies  which  were  still  subsisting 
when  the  Company  became  insolvent,  and  on  which  premiums 
had  been  paid.  The  decree  declares,  that  the  funds  and 
property  of  the  Company  ought  to  be  applied  in  payment 
of  the  claims  of  the  Plamtiffs  and  all  other  persons,  and 
directs  an  account  to  be  taken  of  all  the  debts  and  liabi- 
lities of  the  Company  when  it  closed  business,  and  at 
the  date  of  the  decree.  Then  it  directs  inquiries  as  to 
a  particular  loss  incurred  by  the  default  of  one  of  the 


ises. 

Rb  State 
Fire  Absub- 
▲KCB  Com- 
pany. 

Judgment, 


(a)26L.  J.,Ch.,  400. 
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1868.         Defendants  ;  and  then  follows  an  inquiry, — what  shares  the 
Restate      Defendants  held,  and  what  was  due  upon  them ;  what  in- 
FiM  Absur-    giirances  were  in  existence  when  the  Company  closed  business, 
PAmr.        whether  for  life  or  during  sickness ;  and  what  annuities  were 
Judgment,      then  subsisting,  and  what  was  the  value  of  such  insurances, 
and  what  sums  were  due  for  loans  or  deposits,  so  that 
everyone  seems  to  be  let  in  pari  passu,  the  construction 
apparently  put  upon  the  deed  and  the  poUcies  being  that  all 
persons  having  matured  claims  at  the  time  of  the  admin- 
istration were  entitled  to  participate  in  the  fund,    I  am  not 
now  called  upon  to  decide  the  other  point,  which  arose  in 
Evans  v.  Coventry,  as  to  the  right  mode  of  dealing  with 
claims  which  had  not  matured;  but  so  far  as  the  assets  have 
not  already  been  appropriated  by  decree  or  judgment,  or  by 
attachment  on  the  part  of  a  creditor,  I  take  it,  that^  on  the 
principle  of  Evans  v.  Coventry,  all  claimants  upon  the  fhnd 
at  the  time  of  distribution  must  come  in  pari  passu. 

The  question  argued  before  me  to-day  is,  in  fact,  the  con- 
verse of  that  which  was  discussed  in  the  case  of  the  English 
and  Irish  Company.  There  it  was  contended,  that  the 
general  creditors  took  priority  over  the  policy  holders 
Here  the  claimants  under  policies  insist  on  a  priority  over 
the  general  creditors.  The  conclusion  at  which  I  have  ar- 
rived is  the  same  as  in  the  former  case,  that  the  policy 
claimants  and  the  general  creditors  must  come  in  pari  passu 
as  agaijst  the  assets  in  hand  for  distribution.  The  only 
substantia]  distinction  (apart  from  the  remedy  of  the  general 
creditor  against  individual  shareholders)  between  the  two 
classes  of  claims  is,  that  the  policy  holder  having  an  express 
stipulation,  that  a  particular  fund  is  to  be  appropriated  to 
the  satisfaction  of  his  demand,  has  a  right  to  come  into 
equity  for  a  receiver.  This  Court  will  not  allow  persons 
who  have  contracted  to  hold  a  fuud  upon  trust  for  payment 
of  certain  debts,  as  to  which  they  have  stipulated  for  abso- 
lute personal  immunity,  to  waste  the  funds  committed  to 
their  charge,  but  will  take  care  that  they  are  duly  applied. 
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At  the  same  time,  I  see  nothing  in  this  case  to  distinguish 
it  from  Evanu  v.  Coventry,  and  to  entitle  any  of  the  policy 
holders  to  such  a  charge  as  would  give  priority,  either  as 
between  themselves  or  as  agauist  the  general  creditors.  I 
repeat  what  I  said  in  the  former  case,  that  I  cannot  refuse 
to  a  creditor  his  immediate  right  to  participate  in  the  distri- 
bution of  the  assets  in  hand,  merely  on  the  ground  that  he 
has  a  personal  remedy  of  doubtful  value  against  the  share- 
holders of  the  Company. 

With  respect  to  the  Times  policy  holders,  I  do  not  think 
that  any  appearance  was  necessary  on  their  behalf,  as  they 
must  fall  within  one  or  other  of  the  classes  otherwise  repre- 
sented; and  the  only  question  peculiar  to  them^  namely, 
whether  they  belong  to  one  or  another  class,  is  not  raised  at 
all  on  the  present  occasion.  I  cannot,  therefore,  allow  their 
costs.    The  costs  of  all  other  parties  will  be  allowed. 


lS6d. 
Rb  Statb 

FiBB  A88UB- 
ANCE  COM- 

PAirr. 

JudgmmiL 


Decla.be,  that  the  Official  Manager  ought  to  distribute  the  assets  of 
the  Company  in  his  hands  ratcably  among  all  the  creditors  of  the 
Company,  including  policy-holders,  without  prejudice  to  any  ques- 
tion as  to  marshalling. 

Costs  of  all  parties  except  the  Times  policy-holders  to  be  paid  out 
of  the  assets  of  the  Company. 


JfrnulM. 
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1863. 

JunMiith.  PETO  V.  BRIGHTON,  UOKFIELD,  &  TUNBRIDGE 
1S!fiSi!l'  WELLS  RAILWAY  COMPANY. 

Juriidictian —    rp 

Contract.       X  HIS  was  a  motion  for  an  injunction  (a), 
not  jariidiction      By  the  Brighton,  Uckfield  <k  Tunbridge  WeUs  Railway 
^ffiTplr!      Act,  1 861 ;  the  Brighton,  Uckfleld  /f-  Tuvhindge  WdU  BaU- 
^^^tnwt  f^*    way  Company  (hereinafter  called  the  Uckjidd  Company) 

which  the  con-  was  incorporated  and  authorised  to  make  a  certain  line  of 
uderatioii  on  .. 

the  part  of  the   railway. 

Plaintiff  ii  the 

exeontion  of  Early  in  December,  1862,  the  directors  of  the  Company 
which  the  Ckmrt  employed  Mr.  Oeorge  HirUon  Bavill  to  make  an  arranger 
iiup^umd!^  ment  for  the  construction  of  their  line,  and  they  authorised 
Therefore,  him  to  treat  with  the  Plaintiffs,  Messrs.  Peto  <k  Betta  (the 
stated  an^groe-  well-known  railway  contractors)  for  the  purpose. 
SiTpiaimiffBM  Oil  tie  2nd  of  February,  1863,  the  Defendants,  Gary, 
^SdSfS^TidN  ^^^  ^^^  Jcmeaon  (the  then  directors  of  the  Company) 
way,  and  to  pay  wrote  and  sent  to  Bovill  the  following  letter : — 

for  the  works  in 

debentnres  and  »^     ■■ .  « 

shares  of  the  "  41  Parliament  Street,  2nd  Feb.,  1863. 

^uK*an  ''  Brighton,  Uckfidd  &  Tunbridge  Wdls  BaUivay. 

iK^Ta>Sl  "  ^^  Sir,— We  hereby  authorise  you  to  agree  with 
pany  from  deal-  Messrs.  Feto  &*  Betts  on  our  behalf  to  execute  the  works 

mg  with  the  .         ^  , 

debentures,  and  of  our  railway  in  accordance  with  the  several  plans  and 
sharw  k°ques^  sections  supplied  to  them  by  you  for  the  smn  of  £215,000, 
indc^on of  payable  by  i?65,000  in  debentures  bearing  £5  per  cent, 
the  Pkintiff's     interest,  and  the  balance  in  shares  of  the  Company  taken 

rights,  was  ic-  11.,  t 

lused.  at  par,  the  payments  to  be  made  m  the  usual  way  as  the 

works  progress. — Yours  faithfully, 

'*  Joseph  Caby,  Chairman. 
'*  Ht.  Hawes  Fox. 
"  Robert  O'B.  Jameson. 
"  To  George  BoviU,  Esquire." 

(a)   This  motion  was  not  in  Uckfield  Bailway  Company  (post, 

fact  made  till  after  the  motions  in  p.  489),  but  for  convenience-sake 

Filder  v.  The  Brighton  Raihcay  it  is  reported  before  them. 
Cowpainj,  and  Barehard  v.  The 


Stat€ment, 
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Immediately  .after  this  letter  had  been  given  to  BauUl,         1^63. 
Mr.  CamaeWf  the  solicitor  of  the  Company,  had  an  interview         pbto 
with  him  on  the  subject ;  but  there  was  conflicting  evidence     Brighton, 
as  to  what  passed  thereat  and  consequent  thereon.    Accord-    ^m^^^J'^^^ 
ing  to  Carnsew's  account,  a  draft  of  this  letter  was  shown    W«ll»  Rail- 
to  him  for  the  first  time  on  the  2nd  of  February  (after  the 
original  had  been  given  to  Bovill)  and  his  affidavit  proceeded 
in  the  following  words : — 

"  As  soon  as  I  had  read  the  same,  I  was  satisfied  that  no 
contract  on  the  basis  of  the  said  letter  could  be  sanctioned 
by  my  said  Company  ;  and  I  arrived  at  that  conclusion  by 
reason  of  the  fact  that  the  balance  of  unexpended  capital 
and  of  the  money  raiseable  under  the  borrowing  powers  of 
my  said  Company  was  totally  inadequate  to  provide  for  the 
purchase  of  land  and  payment  of  the  debts  and  liabilities 
of  the  Company,  over  and  above  the  ,^215,000  provided  by 
the  said  letter  to  be  paid  to  the  FlaintifiiB ;  and  I  say  that, 
having  explained  to  the  directors  the  position  in  which  they 
would  be  placed  if  the  terms  of  the  said  letter  were  carried 
out,  they  at  once  informed  me  that  the  said  letter  was  not 
to  be  considered  as  binding  the  Company,  but  was  merely 
written  as  an  authority  to  the  said  Mr.  BovUl  to  negotiate 
with  the  Plaintiffs  on  their  behalf.  I  felt,  however,  the 
importance  of  at  once  seeing  Mr.  Bovill^  and  informing  him 
of  my  objections  to  the  contents  of  the. said  letter,  and  ac- 
cordingly, with  the  express  sanction  of  the  directors,  went  at 
once,  accompanied  by  the  Defendants  Joseph  Cai^y  and 
Robert  O'Brien  Jameson,  to  the  offices  of  the  PlaintifiFs  in 
Ch'eat  George  Street,  Westminster,  where  I  thought  it  pro- 
bable I  should  find  the  said  Mr.  BoviU.  The  said  De- 
fendants left  me  at  the  entrance  to  the  Plaintiffs'  said 
offices,  and  I  went  into  the  waiting  room,  where  I  found 
the  said  Mr.  Bovill  alone.  He  said,  that  he  was  waiting  to 
see  the  first-named  Plaintiff,  and  I  at  once  complained  of 
his  having  allowed  my  said  directors  to  sign  the  said  letter. 
He  asked  me  why  I  was  dissatisfied,  as  the  terms  were  the 
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18G3.         same  as  had  bceu  previously  discussed.     I  said  to  him: 

Peto         "  Take  some  paper,  and  I'll  soon  show  you  why/*  or  words 

Brioutoic      *^  ^^^^  effect;  whereupon  the  said  Mr.  BovUl  took  down 

l^KFiELD,  &    on  paper,  from  my  dictation,  the  particulars  of  the  capital 

Wells  Rail-    and  borrowing  powers  of  the  Company  ;  and  I  explained  to 

'  his  entire  satisfaction,  as  admitted  by  him  at  the  time,  that 

^**'**"^''  the  terms  of  the  said  letter  could  not  be  acted  on,  and  that 
the  said  Company  had  not  in  fact  the  means  at  their  com- 
mand of  entering  into  any  contract  for  the  construction  of 
their  railway  upon  the  basis  of  the  said  letter.  The  said 
Mr.  BovUl  then  said,  that  the  first-named  Plaintiff  was  on 
the  point  of  leaving  for  Vienna^  and  that  to  discuss  the 
subject  with  him,  as  I  had  then  explained  it,  might  lead 
to  the  Plaintiffs  withdrawal  from  all  further  n^otiation; 
and  that  it  had  better  be  left  as  a  matter  of  detail  to 
Mtvman,  meaning  thereby  Mr.  Newman,  of  the  firm 
of  Freshfidds  f  Newman^  the  Plaintiffs'  solicitors,  I 
thereupon  immediately  stated,  that  whatever  course  he 
might  choose  to  pursue  in  his  approaching  interview  with 
Sir  Morton  (meaning  thereby  the  first-named  Plaintiff), 
he  must  distinctly  understand  from  me  that  I  would  not 
advise  my  board  to  enter  into  an  agreement  upon  the 
terms  contained  in  the  said  letter  which  was  lying  on 
the  table,  and  that  I  was  satisfied  my  directors  would  not 
sanction  it,  as  I  had  explained  the  difficulties  to  them,  and 
thoy  had  quite  concurred  in  my  views.  I  say  that  in  the 
course  of  a  day  or  two  after  the  said  interview,  the  said  Mr. 
JJovill  called  at  my  office  in  Parliament  Street  aforesaid, 
and  informed  me  that  he  had  seen  the  first-named  Plaintiff 
since  our  interview  on  the  2nd  inst,  but  that  he  had  not 
communicated  to  him  the  particulars  of  our  then  conversa- 
tion ;  and  he  stated  that  the  said  Plaintiff  had  referred  the 
matter  to  the  said  Mr.  Nev.'man  to  settle  the  detaila  I 
then,  understanding  that  the  said  Mr.  Bovill  had  not  yet 
seen  Mr.  Newman  on  tho  subject,  impressed  on  him  the 
absolute  necessity  of  his  at  once  informing  the  said  Mr. 
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Newman  of  what  took  place  at  our  interview  on  the  2nil ;  1863. 
and  although  the  said  Mr.  BovUl  appeared  at  first  disin-  pbtq 
clined^  he  ultimately  agreed  and  promised  to  do  so."  Brighton 

UCKFIBLD,  & 
TUKBSIDOE 

Mr.  BoviU,  on  the  contrary,  asserted  that  the  terms  Wells  Rail- 
mentioned  in  the  letter  in  question  had  been  arranged  be-  ^^^  ^^^ant. 
tween  himself  and  Ca't^y,  with  Camsew's  concurrence,  so  long  Statement, 
previously  as  the  16th  January,  and  that  on  the  2nd  February 
Camsew  had  come  into  the  Board-room  of  the  UckfiM 
Company  before  he  (Bovill)  had  lefk  it ;  and  that  Cai^  had 
handed  a  copy  of  the  letter  to  Camsew,  with  the  remark, 
"That's  all  right:  it's  the  same  as  we  settled  the  other 
day;"  and  that  Camseiv  had  read  it  without  making  any 
remark  :  and  he  denied  that  Camsew  had  ever  said  to  him 
that  the  Company  had  not  the  means  of  carrying  out  the 
contract,  and  that  Mr.  Newman* s  name  had  ever  been  men- 
tioned ;  and  he  said  that  the  only  conversation  which  took 
place  on  the  occasion  in  question  had  been  that  Camsew 
had  said  that  the  estimate  had  been  arrived  at  on  the  basis 
of  taking  the  shares  of  the  Company  at  par  to  meet  all  the 
estimated  payments,  and  that  Cai^  considered  that  the 
Plaintiffs  ought  to  contribute  to  any  deficiency  that  might 
arise  if  the  shares  should  fall  below  par;  and  that  ho 
(Bovill)  had  pointed  out  that  a  large  part  of  the  expenses 
were  to  be  paid  for  in  shares,  and  that  if  the  Plaintiffs  un- 
dertook the  contract,  the  shares  would  be  marketable  at 
par,  to  which  Camsew  had  replied,  '  that  is  all  right'  Ho 
then  said  that  Cai^isew  had  pressed  him  to  get  Sir  MoHon 
Peto  to  sign  a  letter  to  the  directors  of  the  Uckfeld  Com- 
pany accepting  the  contract  on  these  terras,  and  he  pro- 
duced a  draft  letter  (which  was,  as  he  swore,  in  Cai^nsew's 
handwriting)  in  the  following  terms : — 

Brighton,  Uclcjield,  3f  Tunbridge  WeUs  JRaihmy. 
"  Gentlemen, — Having  examined  the  plans  and  estimates 
of  this  Railway,  we  hereby  undertake  to  accept  the  proposals 
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1863.  coDtained  iu  your  letter  of  this  date  and  to  execute  a  con- 
""l^  tract  on  the  terms  thereof,  to  be  settled  in  case  of  dispute 
BMoiiTox,     ^y  *^-  ^'  ^^y^>  ^^'>  ^^  King's  Bench  Walk.*' 

UCKFIELD,  & 

TinniRXDOB  Carnsew  was  afterwards  cross-examined  before  a  special 
watComfakt.  examiner,  when  he  admitted  that  this  draft  letter  had  been 
^jjj^jjj^i^  written  in  his  oiffice  on  the  2nd  of  February  after  he  had 
heard  of  the  letter  of  authority,  and  had  been  given  by  him 
to  BoviU,  and  that  he  had  asked  BovUl  to  get  that  letter 
signed  by  Sir  Morton  Peto  ;  and  he  said  in  explanation  of 
his  having  done  so, — "  When  I  was  shown  the  letter  of  au- 
'  thority  I  did  not  believe  that  Mr.  BovUl  was  in  communica- 
tion with  Sir  Morton  Peto  at  all,  as  it  is  too  much  a  custom 
to  hawk  the  contracts  about  in  this  way;  and  after  receiving 
the  authority  of  the  directors  mentioned  in  my  affidavit, 
I  roughly  sketched  out  the  letter,  to  see  whether  Sir  Morion 
really  knew  anything  about  the  transaction ;  and  with  that 
viow^  as  a  thing  to  test  him,  I  asked  him  to  get  Sir  Motion 
Peto  to  sign  it.  He  said,  *he  won't  do  that,'  or  words  to  that 
effect  On  his  objecting,  I  did  not  press  or  urge  him,  but 
asked  him  to  get  a  letter  from  Sir  Morton  to  the  directors, 
saying  that  he  was  ready  to  treat. 

Both  the  directors  and  Camsexo  said  that  BovUl  was 
upon  this  occasion,  or  at  any  rate  before  the  2nd  of  February, 
informed  that  the  authority  in  question  was  revoked  "  and 
the  said  letter  was  to  be  treated  as  withdrawn ;"  but  this  was 
distinctly  denied  by  BovUl,  and  it  was  admitted  that  the 
letter  had  been  left  in  his  possession. 

On  the  23rd  of  February,  1863,  the  following  memo- 
randum of  agreement  was  signed : — 

''London,  23rd  February,  1863. 
"  Agreed  with  Messrs.  Peto  <fe  BeUs,  that  they  shall  make 
the  Tunbridge  Wells  <f'  Uckfidd  Railway  Works  iu  accord- 
ance with  the  plans  and  sections  supplied  to  them,  for  the 
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sum  of  £S15,000,  terms  of  payment  and  all  other  condi* 
tions  as  stipulated  in  the  directors'  letter  of  authority. 

"  For  the  Brighton,  Uckfidd  &  Ticnbridge  WdU  Rail-    ^^^\ 
way  Co.  George  H.  Bovill.        tukbridob 

Wells  Rail* 

"  For  S.  M.  Peto  f  Selfy  Edw.  L.  Beits."  way  Compaht. 

On  the  same  day  Bovill  wrote  to  the  directors  of  the 
Uckjidd  Company,  and  personally  delivered  to  them,  the 
following  letter : — 

"  41,  Farliament  Street,  Westminster,  S.W, 
23rd  February,  1863. 
"  To  the  Chamaan  and  Directora  of  The  Brighton,  Uck- 
field,  &  Tunbridge  WeUa  RaUrvay  Co. 

**  Gentlemen, — 1  beg  to  inform  you,  that  in  accordance 
with  your  instructions  and  letter  of  authority  I  have  this 
day  concluded  with  Messrs.  Peto  Jk  Belts  the  contract  for  . 
making  your  Railway,  for  the  sum  of  j&21 5,000,  the  pay* 
ment  and  other  conditions  upon  the  terms  stipulated  in 
your  said  letter  of  authority  to  me. 

''  I  am,  Gentlemen,  your  obedient  Servant, 

''George  H.  Bovill." 

There  was  considerable  conflict  of  evidence  as  to  what 
took  place  at  the  interview  which  Bovill  then  had  with  the 
directors,  but  the  Court  treated  the  point  as  immaterial. 

During  this  time,  the  directors  of  the  Uckfield  Company 
were  also  in  treaty  with  the  London,  Brighton,  and  South 
Coast  Railway  Company  (hereinafter  called  the  Brighton 
Company),  with  a  view  of  disposing  of  the  line  to  them ; 
and  it  appeared  that  a  principal  object  with  them  was  to 
get  into  their  hands  the  Midhurst  and  Bognor  Railway 
Company,  which  they  could  only  do  by  means  of  the 
Brighton  Company.  On  the  same  23rd  of  February  the 
Uckfield  Board  received  a  letter  from  Mr.  Schuster,  the 
Chairman  of  the  Brighton  Company,  dated  the  24th  of 
February,  which  contained  an  offer  on  the  part  of  that 
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1863.         Company  to  construct  the  lino  on  certain  terms,  afterwards 
Pbto         embodied  in  a  formal  contract. 

V, 

V^mTsi       ^^  appeared  from  the  rough  minute  book  of  the  TIckfidd 
TuNBRiDOB     Company,  that  BoviU'a  letter  had  been  read  at  the  Board 

Wkt.t.m  Rail- 

WAT  CoMPANT.  pHor  to  tho  letter  from  the  Brighton  Company ;  but  the 
Staument  ^^^^^  letter  was  entered  in  the  fair  minute  book  above  the 
former.  In  explanation  of  this,  Mr.  Stahlschmidt,  the 
Secretary  of  the  Company,  swore  that  Bovill's  letter  had 
in  fact  been  read  at  the  Board  about  half  an  hour  before 
the  letter  from  the  Brighton  Company,  but  that  Gary 
had  directed  him  to  enter  this  letter  in  the  fair  minutes 
before  Bovill's.  He  also  said  that  Camaew  had  afterwards 
directed  him  to  destroy  the  rough  minute  book. 

Immediately  after  this  Poard-meeting  another  interview 
took  place  between  Camsew  and  BovUl,  the  effect  of  which 
was  differently  deposed  to  by  them.  Camsew's  account  of 
this  matter  was  as  follows : — 

**  After  the  said  Mr.  BovUl  had  left  the  room,  the  Defen- 
dant Joseph  Cary  placed  the  letter  set  forth  in  the  8th  para- 
graph of  the  Bill "  (being  BovUVa  letter  (a)  of  that  date) 
"  upon  the  table.  I  was  much  surprised  in  reading  the  said 
letter;  and  very  shortly  afterwards  (within  half-an-hour)  I 
met  the  said  Mr.  Bovill,  and  thereupon  a  discussion  took 
place  between  us  relative  to  the  last-mentioned  letter ;  and 
I  then  found  that  he  insisted  on  treating  the  said  two  let- 
ters of  the  2nd  and  23rd  of  February  as  constituting  a 
binding  agreement  between  the  Plaintiffs  and  my  said 
Company.  I  was  much  startled  at  the  view  taken  by  the 
said  Mr.  Bovill,  and  told  him  I  should  immediately  com- 
municate with  the  directors  on  the  subject ;  and  I  did  so." 

Bovill,  on  the  contrary,  gave  the  following  version  of 
this  meeting : — 

(a)  Supra,  p.  473. 
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"After  the  Board-meeting  of  the  Uckfidd  directors  on         1863. 
the  28rd  of  February,  I  went  into  Lucas's  restaurant,  in        pbto 

Parliament  Street^    and    there  I  met   the  said  Henry  Brighton 

Carnsew.     He  came  up  to  me  and  said,  ^  I  am  very  glad  Uckfield,  & 

r        n  '  .  TUNBRIDOM 

I  have  seen  you,  for  Gary  is  under  some  misapprehension    Wblls  luiv. 

as  to  our  xmdorstanding,  for  he  considers  that  the  arrange-         

ment  made  with  Peto  <&  Betts  does  not  preclude  him  Statemen$, 
from  still  making  an  arrangement  with  Schuste^^;  and  he 
added, '  I  told  him  he  was  wrong,  and  that,  after  the  letter 
concluding  the  contract,  he  could  not  do  so.  He  wanted 
me  to  go  to  Schuster,  but  I  refused ;'  and  he  {Carnseiv) 
said  that  CaryhdA  replied  to  him, '  then  /  will ;'  or  words 
to  that  effect.  The  said  Mr.  Carnsew  then  requested  me 
to  return  to  his  oflBce  and  write  to  the  said  Joseph  Cary, 
which  I  consented  to  do,  and  did ;  but  owing  to  the  hurry 
in  which  the  letter  was  written,  and  the  desire  of  Carnsew 
to  send  the  same  off  to  Cary,  to  stop  him,  as  he  said,  from 
going  to  Schuster,  I  did  not  keep  any  copy  of  the  said 
letter.  Carnsew  also  wrote  to  Cary  a  letter  to  accom- 
pany my  letter,  which  letter  he  (Carnsew)  read  over  to  me." 
BoviU  further  stated  that  he  had  applied  to  Cary  for 
copies  of  these  letters,  but  had  been  unable  to  obtain  them. 

Copies  of  these  letters  were  however  afterwards  procured 
through  the  instrumentality  of  Mr.  StaJdschmidt 

BavUPs  letter  was  as  follows  : — 

''  41,  Parliament  Street,  Westminster,  S.W. 

"  23rd  February,  1863. 
"  Dear  Cai*y. — Mr.  Carnsew  tells  me  that  you  are  under 
the  impression  that  I  told  you  that  under  the  arrangement 
I  made  with  Peto  6f  Betts  there  was  no  objection  to  your 
still  treating  with  Mr.  Schuster.  You  must  have  quite 
misunderstood  me,  for  such  a  proceeding  would  be  quite 
opposite  to  our  policy.  You  will  remember  that  I  told  you 
that  Peto  (b  Betts  would  have  no  objection  to  take  over 
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1863.  ihe  whole  concern,  instead  of  simply  the  contract  which  I 

P£To  have  concluded  with  them,  and  retain  the  other  directors 

Bbighton  ^  ^^^  ^^  ^^^'    ^^^  communication  to  Mr.  Schu8tei\ 

UcKFiELD,  &  under  the  circumstances,  I'd  consider  would  be  a  breach 

Wblm  Rail-  of  faith  with  Pelo. — Your  s  faithfully, 

WAT  COXPAMT. 

^  —  "  Josevh  Gary,  Esquire.  "  George  Bovill." 

Gary's  letter  (about  the  production  of  which  some  diffi- 
oulty  was  made,  but  which  was  ultimately  produced,)  was  in 
the  following  terms  :~ 

"  41,  Parliament  Street,  S.W. 

''  23rd  February,  1863. 
"  My  dear  Joe, — The  enclosed  from  BoviU,  whom  I 
accidentally  met  at  the  luncheon  bar,  shows  how  wrong 
it  is  to  trust  to  verbal  communications  in  the  face  of  written 
instructions. 

"  The  only  tiling  to  be  done  is  to  avoid  seeing  Schuster  , 
until  we  have  settled  with  these  people^  and  say  we  could 
not  agree  with  him  on  account  of  his  proposed  deviations. 

"  Farewell  Bogruyr,  Midhurst  S^c. 

"  Ever  yours, 

''  H.  C." 

On  the  25th  of  February  the  directors  of  the  Uckfield 
Company  caused  the  following  letter  to  be  written  and  sent 
o  BaviU  :— 

"  Brighton,  Uckfield  and  Tuvh^idge  Wells  Baihvay, 
"  41,  Parliament  Street,  S.W. 

"  25th  February,  1863. 
"  Dear  Sir, — I  am  desired  to  inform  you  that  this  Board 
cannot  recognise  the  arrangement  referred  to  in  your  letter 
of  the  23rd  instant  I  am  further  directed  to  express 
the  surprise  of  the  directors  that  you  should  have  acted 
upon  it  when  you  were  informed  by  the  solicitor  of  the 
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Company  (before  Bubmitting  it  to  yonr  principals)  that  it         iRcn. 

did  not  embrace  the  terms  upon  which  an  arrangement      ^"p^i^ 

could  be  carried  out.  _    «'• 

Bbiohton, 

"  I  am,  dear  Sir,  T^^lSi^ 

"  Yours  faithfully.  Wblls  Rail- 

,,  __     1,  ^        „  WAY  COXPAKT. 

"  H.  Stahlschmidt,  Sec." 


Statement. 


To  this  letter  Bovill  returned  the  following  reply  : — 

"  Dums/ord  Lodge,  Wandswoyih,  8.  W. 

"26th  February,  1863. 
"  To  the  Chairman  and  Directors  of  the  Brighton,  Uck- 
field,  and  Tuiibridge  Wells  Railway  Company, 
"Gentlemen, — I  have  to  acknowledge  receipt  of  your 
Secretary's  letter  of  yesterday's  date,  informing  me  that  'your 
Board  cannot  recognise  the  arrangement  referred  to  in  my 
letter  of  the  23rd  instant  \*  and  also  stating, '  I  am  further 
directed  to  express  the  surprise  of  the  directors  that  you 
should  have  acted  upon  it  when  you  were  informed  by  the 
solicitors  of  the  Company  (before  submitting  it  to  your  prin- 
cipals) that  it  did  not  embrace  the  terms  upon  which  an 
arrangement  could  be  carried  out :  I  beg  to  state  in  reply 
that  you  are  my  principals,  that  I  was  applied  to  by  your 
chairman  to  assist  your  Company  out  of  the  difficulties  it 
was  in  at  that  time  (14th  December  last).  After  several 
conferences  with  you  all,  you  employed  me  professionally 
to  negotiate  with  Messrs.  Peto  ^'  Beits  for  the  making  of 
the  works  of  the  railway,  or  for  purchasing  the  Company 
out  and  out.  Subsequently,  on  the  2nd  February,  I  had 
carried  forward  the  negotiations  with  Messrs.  Peto  it 
Bats  to  the  point  that  they  were  willing  to  take  the  con- 
tract for  making  the  line  for  payment  in  shares  or  deben- 
tures, as  proposed  by  you,  provided,  on  taking  out  the 
quantities  and  going  over  the  country  through  which  the 
railway  was  to  be  made,  they  found  the  prices  I  had  oflfered 
them  on  your  behalf  were  sufficient.  A  letter  was  then 
written  (2nd  February),  signed  by  all  the  directors,  au- 
VOL.  I.  1 1 
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1863.         ihoriaing  me  to  agree  y^iih  Messrs.  Peto  cfr  Betts  on  the 
^^r^^      terms  and  conditions  therein  set  out   for   making    the 
''•  railway.     I  have  acted  upon  my  written  instructions,  and 

UcKFiKLD,  &  from  time  to  time  have  reported  to  you  the  progress  of 
Wells  Rail-  the  investigations  of  the  plans  and  estimates  by  Messrs. 
watCompaht.  p  ^  ^^  Moreover,  your  own  agent,  Mr.  Fernandez,  has 
Siatemeia.  from  time  to  time  assisted  Messrs.  Peto  <b  Betta's  agents 
in  checking  the  estimates  and  quantities,  and  subsequently 
went  over  the  ground  with  them.  I  am  at  a  loss  therefore 
to  understand  the  meaning  of  the  last  paragraph  of  your 
secretary's  letter;  indeed,  so  far  from  your  solicitor  in- 
forming me  that  it  did  not  embrace  the  terms  upon  which 
an  arrangement  could  be  carried  out,  I  must  remind  you 
that  almost  day  by  day  down  to  the  very  hour  of  my 
closing  the  contract,  you  have  been  urging  me  to  get  the 
arrangements  concluded  with  Messrs.  Peto  ^'  Belts ;  and 
your  solicitor  has  generally  been  present  at  our  meetings. 
I  have  referred  to  my  minute  book  of  the  frequent  meetings, 
and  I  now  state  most  distinctly  that  the  only  definite  in- 
structions I  have  received  are  those  contained  in  the  letter 
of  the  2nd  February,  and  I  have  acted  as  your  agent  strictly 
in  accordance  therewith.  With  reference  to  the  suggestion 
that  Messrs.  Peto  /•  Betts  are  my  principals,  I  beg  to  say, 
that  in  order  to  assist  in  carrying  out  the  agreement  for  a 
contract  for  your  line,  I,  at  their  request,  agreed  to  nego- 
tiate, with  the  assistance  of  yourselves,  for  the  East  Grin- 
stead  &  Oroonibridge  and  HaHJield  &  Uckfidd  Bail- 
ways,  so  as  to  get  possession  of  the  district,  and  thereby 
greatly  improve  the  value  of  your  line.  On  the  4th 
February  I  saw  Mr.  Camsew,  your  solicitor,  thereon ;  I 
explained  to  him,  and  subsequently  to  yourselves,  in  the 
fullest  confidence,  the  policy  and  importance  of  such  an 
arrangement,  and  in  which  you  were  principally  interested. 
Mr.  Caimseiu  and  yourselves  quite  appreciated  the  im- 
portance of  acquiring  these  lines,  so  as  to  have  them  as 
part  of  a  whole  system  with  yours,  instead  of  being  oppo- 
sition lines,  and  Mr.  Camsew  entered  into  negotiations 


CASES  IN  CHANCEHY.  479 

with  Mr.  Roy  to  obtain  an  ofifer  nominally  to  your  Com-         l^^^- 
pany,  but  really  for  Peto  6f  Betts,  of  these  said  railways.         Peto 

Brighton, 
*'  I  have  taken  the  trouble  to  write  at  this  length,  for  I    Uckfubld,  a 

am  determined  not  to  be  misrepresented ;  moreover  I  can-    wklls  Raii.. 

not  help  saying,  that  if  the  last  paragraph  of  your  Secre-  '^^^^oiffANr. 

tary's  letter  was  really  written  by  your  direction  it  was      Suument. 

most  unwarrantable.    From  the  conversation  that  occurred 

on  Tuesday,  between  Mr.  Gary,  Mr.  Camsew,  and  myself,  it 

seems  pretty  clear  to  my  mind^  that  the  real  cause  of  your 

desire  to  repudiate  the  contract  I  have  concluded  on  your 

behalf  with  Peto  Jk  Betta,  may  be  traced  to  yojur  having 

sold  yourselves  (the  Company)  to  the  Brighton  Company. 

It  would  certainly  have  been  more  straightforward  if  you 

had  so  stated  (for  the  facts  must  come  out),  instead  of 

attempting  to  support  your  acts,  by  imputing  improper 

conduct  to  me ;  I  will  venture  to  say  that  neither  of  the 

gentlemen  I  have  the  honour  to  address  would  in  his 

individual  capacity  have  so  acted.    I  will^  of  course,  hand 

a  copy  of  your  Secretary's  letter  to  Messrs.  Peto  ^  Betta, 

and  it  will  be  for  them  to  act  in  the  matter  as  they  may 

think  proper. 

''  I  am,  Gentlemen, 

''Your  obedient  Servant, 

"Q.  H.B0VILL." 

On  the  16th  of  March,  1863,  the  FlamtifiGs  filed  their 

Bill  for  specific  performance  of  the  contract,  and  other 

relief  ancillary  thereto  ;  and  they  submitted  specifically  to 

perform  the  same  on  their  pari. 

On  the  same  16th  of  March,  the  Uckfield  and  Brighton 
Companies  finally  concluded  a  definite  agreement  with 
one  another,  whereby  (amongst  other  things)  the  Brighton 
Company  undertook  to  find  solvent  persons  to  take  up  all 
the  unpaid  capital  of  the  Uckfidd  Company,  and  to  apply 
for  proper  parliamentary  powers  for  the  purchase  of  the 

II  2 
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18C3.  said  Company,  who  were  in  the  mean  time  to  complete 

^"y^^^  the  construction  of  their  line  with  all  convenient  speed. 

Briohton  The  Plaintiflfs  now  moved  for  an  injunction  in  the  terms 

KTi  J"  «f  the  prayer  of  the  BUI. 

Wells  Rail-  ^_ 

watCoxpakt. 

ArmUZnt         ^^^'  Giffard,  Q.C.,  and  Mr.  Druce,  for  the  motion : — 

A  contract  in  respect  of  certain  specific  chattels  is  as 
much  within  the  jurisdiction  of  this  Court  as  a  contract 
respecting  real  estate:  Cory  v.  Thames  Ship  Building 
Company  (a). 

We  have  clearly  proved  BoviU's  authority  to  act  for 
the  Company;  and  the  fact  that  he  entered  into  the 
contract  with  the  Plaintiff  The  Defendants  say  the 
authority  had  been  revoked ;  but  that  revocation  had  not 
been  disclosed  to  BoviU:  Ifedd  v.  Duke  of  Bmufori  (6). 
The  contract  is  for  shares;  therefore  this  is  not  a  meie 
money  demand^  cognisable  at  law :  Duncroft  v.  AUbrecht  (c). 
It  is  no  objection  that  the  Court  cannot  see  to  the  perform- 
ance of  their  part  by  the  Plaintiffs  ;  we  must  perform  it 
at  our  peril ;  if  we  fail,  the  Defendants  can  come  at  once 
and  dissolve  the  injunction:  De  Mattos  v.  Gibson  (d). 

Want  of  mutuality  in  the  remedy  is  no  bar  to  the  suit : 
Lumley  v.  Wagner  (e).  This  is  as  if  the  Defendants  had 
said,  **  provided  you  do  this  work  you  shall  have  such  and 
such  an  estate,"  and  had  then  contracted  to  sell  that  estate 
to  a  third  party. 

Sir  Hugh  CairnSy  Q.C.,  and  Mr.  Speed,  for  the  Uck" 
field  Company  : — 

The  directors  had  no  power  to  authorise  BoviXl  to 
contract  (/),  and  all  they  ever  professed  to  give  him 
was  a  mere  authority  to  negotiate  and  agree:  Kirk  v. 
Bromley  Union  (g), 

(a)  11  W.  R.  589.  (e)  1  D.  M.  G.  604. 

(b)  5  Jut.  1123.  (/)  Companies  Clauses  Act,  ss 

(c)  12  Sim.  189.  95,  96. 

id)  4  De  G.  &  J.  276.  (g)  2  Ph.  640. 
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The  contract  is  purely  executory,  and  is  a  simple  agree-  1863. 

ment  to  make  a  railway  for  money's  worth.     That  is  not  a  p^o 

case  for  the  interference  of  this  Court:  Shrewsbuiy  and  Brighton, 

Birmingham  Baikuay  Company  v.  London  and  North  Uckfield,  a 

Western  Railway  Company  (a).  Wells  Rail- 
way Comtamt. 


The  contract  is  too  vague  to  be  specifically  performed :  the 
payments  are  to  be  made  "in  the  usual  way:"  Ogden  v. 
Fossick  (4). 

This  case  is  like  that  of  a  Bill  for  an  assignment  of  a  patent, 
which  this  Court  has  refused  to  entertain  for  want  of  power 
to  compel  the  Plaintiffs  to  work  the  patent:  Stacker  y. 
Wedderburn  (c). 

There  is  no  mutuality.  The  contractors  may  die,  and 
then  the  shares  and  debentures  would  be  thrown  on  the 
hands  of  the  Company :  South  Wales  Bail/way  Oo^npany 
V.  Wythes  (d). 

[They  also  referred^to  Johnson  v.  Shrewsbury  and  Mr- 

mingham  JRaihvay  Company  (e),  Heathcote  v.  North  Staf» 

fardshire  Rail/tvay  Company  (/),  Pickering  v.  Bishop  of 

Ely  {g\  Dietrecksen  v.  Cabburn  (A),  Jackson  v.  North 

Wales  Railway  Company  (i).] 

Mr.  Waller  for  the  directors  of  the  Uckfield  Company : — 

Bovill  knew  that  the  authority  had  been  revoked.  He 
had  been  expressly  told  that  the  agreement  could  not  be 
ciirried  out  Every  one  who  deals  with  an  agent  does  so 
at  peril  of  finding  that  the  authority  has  been  revoked. 
Neeld  v.  Duke  of  Beaufort  (Jc), 

Mr.  Rdt,  Q.C.,  and  Mr.  /.  H.  Taylor,  for  the  Brighton 
Company : — 

(rt)  6  II.  L,  Cas.  113.  (/)  2  M.  &  Gor.  100. 

{h)  1 1  W.  R.  128.  {g)  2  Y.  &  C,  C.  C.  240. 

(c)  3  K.  &  J.  393.  {h)  2  Th.  52. 

(d)  1  Id.  1«6 ;  8.  c.  5  D.  M.  G.  (t)  6  RaUw.  Caa.  112. 
880.  (k)  Ubi  sup. 

(0  3  D.  M.  G.  914. 
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Wells  Kail- 
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We  have  no  power  over  these  sharea  In  performance  of 
our  agreement,  we  have  found  persons  to  accept  them,  and 
those  persons  are  not  parties  to  the  suit. 

The  Vice-Chanceux)E. — Mr.  Gifard,  I  have  no  doubt 
that  this  has  been  a  gross  breach  of  faith.  You  may  con- 
fine your  reply  to  the  question  of  jurisdiction.  I  do  not 
see  how  I  am  to  compel  the  Flaintifi*  to  perform  the  con- 
tract on  his  side. 

Mr.  Oiffard,  in  reply : — 

The  authorities  are  all  distinct  from  this. 

In  Ogden  v.  Fossick^  the  two  agreements  were  not 
separable ;  and  what  the  Plaintiff  wanted  was  not  an  in- 
junction, but  complete  specific  performance,  which  the 
Court  had  no  power  to  effect. 

SoiUh  Wcdes  Company  v.  Wythes  was,  in  effect,  a  Bill 
to  enforce  a  reference  to  arbitration. 

Pickering  v.  Bishop  of  Ely  was  a  mere  case  of  master 
and  servant.  You  cannot,  as  Lord  Justice  Knight  Bi^uce 
observed,  have  a  Bill  to  compel  a  man  to  take  you  as  his 
butler. 

The  case  is  completely  governed  by  Lumley  v.  Wagner , 
where  the  Court  said  to  the  Defendant :  "  True  it  is  we 
cannot  make  Lumley  give  you  proper  advantages,  but  we 
can  hold  you  to  your  agreement  till  you  show  breach  of 
duty  on  his  part.*' 

De  Mattes  v.  Oibson  shows  that  an  express  negative 
contract  is  not  necessary. 


June  2M.       ViC?E-CHANCELLOB  SiR  W.  PAGE  WOOD  :— 

^^^  •         This  case  turns  upon  the  question,  how  far  this  Court 
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can  interfere  where  a  contract  provides  that  the  Plaintiffs^  in         18G3. 
consideration  of  certain  shares  and  other  advantages  Avhich         p,^^ 
the  Company  engaged  to  give  them,  were  to  complete  the     b^qhtoj^ 
construction  of  some  ten  or  eleven  miles  of  railway,  a  contract^    Uckfield,  & 
which  I  shall  assume,  for  the  present  purpose,  to  require  the    Wells  Rail- 
works  to  be  executed  on  the  terms  which  are  ordinarily  in-  ^^^     '"^^^ 
sorted  in  agreements  of  this  nature.    This  being  the  nature      Ju^^^ent, 
of  the  contract,  the  Bill  asks,  "  that  it  may  be  declared  to 
be  valid  and  binding  on  the  Uckjidd  Company,  and  that  it 
may  be  specifically  performed,  the  Plaintiflfe  being  willing 
to  perform  the  same  on  their  port;  and  that  the  Uckfield 
Company  and  the  directors  -thereof  may  be  restrained  by 
injimction  from  permitting  the  Brighton  Company  or  any 
other  person,  except  the  Flainti&,  to  make  the  railway  and 
works  in  question,  and  from  disposing  of  and  dealing  with 
the  ^215,000  shares  and  debentures  agreed  to  be  applied 
in  payment  for  the  construction  thereof,  and  from  entering 
into  any  agreement  or  doing  anything  whereby  the  said 
line  of  railway  and  works  may  be  constructed  otherwise 
than  in  accordance  with  the  Act  of  1861,  or  whereby  the 
Plaintiffs  may  be  prevented  from  performing  and  having 
the  full  benefit  of  the  contract." 

Now,  on  this  the  difficulty  at  once  arises,  that  if  I  restrain 
the  transfer  of  these  shares  I  can  only  do  so  on  an  under- 
taking on  the  part  of  the  Plaintiffs  that  they  will  perform 
their  part  of  the  agreement ;  a  submission  to  do  so  is  a 
necessary  ingredient  in  the  Bill,  and  it  is  essential  that 
that  offer  should  be  one  over  which  this  Court  should  have 
complete  control ;  if  that  were  not  so,  the  result  would  be  to 
restrain  the  Company  from  dealing  with  these  shares  with- 
out securing  to  them  the  benefit  of  the  PlaintiflGs'  under- 
taking. At  the  same  time,  the  case  strikes  me  as  one 
exceeding  an  ordinary  case  of  breach  of  faith,  and  I 
was  very  unwilling  to  part  with  it  without  giving  the  De- 
fendants an  opportunity  of  explaining  their  conduct.    Their 
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1863.  conduct  seems  to  me  to  have  assimied  this  character :  they 

^Pbto^  deliberately  entered  into  a  contract  which  they  thought 

Bkiouton  ^^^^^  ^  beneficial  to  them,  and  they  determined  upon  an 

UcKFiELD,  k  equally  deliberate  breach  of  that  contract  so  soon  as  they 

TUHBRIDOE         -  ,  11.1  1      .      .  1 

Wells  Rail-    lound,  or  thought,  it  to  be  to  their  interest  so  to  do. 
wATCoxPAinr.  tt  •       j 
Let  US  see  how  the  matter  stands  :  Bovul  was  appointed 

"^^^''"*'*^'  their  agent  to  carry  out  the  negotiation  with  the  Plaintiflfe : 
— I  should  not,  on  an  interlocutory  application,  have  en- 
tered into  the  question  whether  such  an  appointment 
was  or  not  within  the  powers  of  the  directors :  I  should 
have  left  that  question  to  be  determined  at  the  Hearing, 
and  have  restrained  the  Defendants  in  the  meantime : — 
Then  they  say  that  his  authority  had  been  revoked  before 
any  contract  was  concluded :  true,  that  authority  was  given 
in  writing  and  they  left  him  in  possession  of  the  written 
document ;  but  they  say,  that  he  had  had  verbal  notice  two 
or  three  days  before  the  agreement  was  concluded,  that 
his  authority  had  been  revoked,  and  that  the  agreement 
would  not  be  confirmed,  I  must  say  I  never  knew  a 
more  extraordinary  case  than  that  put  forward  on  the 
part  of  the  Defendants.  I  merely  mention  Mr.  Camseiu's 
evidence  on  this  point,  and  leave  it  to  speak  for  itself, 
without  adding  a  single  word  by  way  of  comment  upon  it, 
[His  Honour  read  the  affiadavit  and  deposition  on  cross- 
examination,  supra,  pp.  469,  470,  472.] 

Therefore,  in  efiect  he  says,  "I  saw  that  the  agree- 
ment could  not  be  carried  out :  I  told  the  Board  so  as 
soon  as  I  heard  of  it,  and  I  expressly  said  so  to  BavUV* 
But  then  at  the  very  time  when  he  was  telling  BoviU  that 
the  agreement  could  not  be  carried  into  effect,  he  produced 
to  him  this  paper,  and  proposed  that  he  should  sign  it  [His 
Honour  read  the  draft  letter  to  Sir  Marton  Peto,  set  out 
above,  p.  471.] 

The  terms  of  this  letter  were,  as  he  says,  impossible  terms ; 
and  yet  he  wishes  BoiMl  to  get  Sir  Morton  Peto  to  sign  a 
contract  by  which  he  is  to  be  bound,  but  which,  on  this  view 
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of  the  case,  was  incapable  of  execution.    Then  how  does         1863. 
he  try  to  explain  this   conduct  ?    He  says  "  I  thought         peto 
BoviH  was  a  speculator,  who  was  hawking  about  the  Com-     Briohto:* 
pany;"  (such  persons  do,  I  believe,  exist)  "and  I  wanted  to    ^ckpield,  & 
test  him."    That  may  or  may  not  be  so,  but  this  fact  re-    Well&Rail- 

mams,  on  which  I  do  not  think  it  necessary  to  comment^  that         

Camaew  having  made  up  his  mind  that  this  was  an  im-      ^^9^^^ 
proper  contract,  not  only  left  in  BoviU's  hands  that  con- 
tract and  the  written  authority  upon  which  it  was  founded, 
but  also  tried  to  induce  him  to  act  towards  the  Plainti£b  in 
a  manner  calculated  to  bind  them  to  its  performance. 

Then  it  is  said — "  At  the  last  of  the  conferences  on  the 
subject  BovUl  was  told  of  the  treaty  with  the  Brighton 
Company,  and  he  must  have  known  that  both  contracts 
could  not  be  concluded." 

I  do  not  think  that  this  argument  at  all  improves  their  case, 
it  merely  proves,  at  most,  that  they  then  informed  Bovill 
of  their  determination  to  throw  over  that  which  he  had  done 
with  their  authority. 

I  do  not  pause  here  to  consider  the  dealings  with  the 
rough  minute  book,  further  than  to  remark  that  what  there 
appears  confirms  the  view  I  have  taken  of  this  matter. 

Now  when  we  come  to  BovilVa  evidence  the  matter  is  put 
beyond  question.  Bovill  says  "  I  met  Carnseiv  at  the  cof- 
fee house,  and  he  told  me  that  Cart/  thought  they  might  still 
go  on  with  the  Brig /don  Treaty;  and,  when  I  said  that  that 
could  not  be,  he  proposed  that  I  should  write  a  letter  to  that 
effect,  which  he  could  send  to  Caiy  ;  and  I  accordingly  did 
so."  Then  Cai'Tiaew's  first  aflSdavit  denies  that  what  Bovill 
has  deposed  to  in  fact  took  place ;  but  the  letter  is  produced, 
which  shews  that  BovilVa  statement  is  true  in  every  respect^ 
and  we  have  the  effect  of  this  interview  on  Camsew's  mind 
shewn  by  the  very  remarkable  letter  from  him  to  Cary 
which  accompanied  Bovill'a  letter. 

[His  Honour  read  this  letter :  see  ante,  p.  476]. 
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"  Farewell  Midhurat,  Bognor,  &c."  what  does  that  mean  ? 

What  but  that  he  found,  or  thought  he  had  found,  that  it  was 

Briouton,      impossible  to  get  off  the  contract  with  the  Plaintiffs,  and 

Uciu^iELD,  &    therefore  supposed  that  all  chance  of  connection  with  the 

avellsRail-    Brighton  line,  which  carried  with  it  the  Midhurst,    «c., 

'  had  to  be  relinquished. 

JudgtMnU 

Mr.  Speed  asks  me  to  disbelieve  Bovill;  the  evidence 
leads  me  to  do  just  the  contrary.  I  say  nothing  more  on 
this  point,  but  I  cannot  leave  the  evidence  without  making 
.  some  remark  upon  the  subsequent  treatment  of  BoviU  by 
the  directors,  [His  Honour  read  the  letter  of  February 
25th,  ante,  p.  476].  I  never  read  a  more  discreditable  letter. 
The  man  is  their  agent,  acting  under  their  written  authority, 
and  yet  they  attempt  to  turn  roimd  on  him  and  tell  him 
that  he  had  been  informed  he  was  not  to  act^  which  is  en- 
tirely untrue.  Hie  best  comment  on  this  is  BavUl'a  reply, 
with  every  word  of  which  I  agree.  [His  Honour  read  BovUFa 
letter  of  February  26th,  ante,  p.  477]. 

I  have  every  possible  inducement  to  afford  the  Plaintiff 
as  large  a  measure  of  relief  as  I  can  give  them  consistently 
with  the  established  principles  of  this  Court,  but  I  feel  the 
difficulties  to  be  quite  insuperable. 

If  there  were  a  distinct  negative  contract  in  this  agree- 
ment, such  as  the  contract  which  has  now  become  usual  in 
ordinary  agricultural  leases,  that  the  lessee  will  not  farm 
otherwise  than  according  to  the  custom  of  the  country,  the 
Court  might  fasten  upon  that,  and  separating  that  from 
the  rest  of  the  agreement  might  enforce  specific  per- 
formance of  that  contract:  but  when  a  Plaintiff  comes 
into  this  Court  upon  an  agreement  which  does  not  con] 
tain  any  such  direct  negative  clause,  and  where  you  must 
infer  the  negative  from  the  necessity  of  the  case,  the 
instances  in  which  the  Court  has  found  it  possible  to 
act  are  very  few  and  special.  In  De  Mattoa  v.  Gibson, 
where  the  Plaintiff  had  nothing  on  his  part  to  perform,  the 
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Lords  Justices  said,  "  We  will  not  permit  the  Defendant  to  i®®^- 

do  that  which  would  render  it  utterly  impossible  for  him  to  Pbto 

perform  his  contract."     So,  in  a  case  which  came  before  me  briohtoit, 

some  time  ago,  where  an  actor  had  agreed  to  perform  at  a  ^j^^^^^ 

particular  place  on  certain  days,  I  thought  myself  justified  Wells  Rail- 

m  restraimng  him  from  actmg  elsewhere  upon  those  days  

during  the  ordinary  hours  of  theatrical  performance.  Judgmmt. 

But  I  cannot  bring  this  case  within  the  principle  involved 
in  De  Mattos  v.  Oibson,  because  here  the  Flainti£b  have  to 
perform  their  part  of  this  agreement  by  constructing  the 
railway,  whereas  no  difficulty  existed,  in  as  much  as, 
in  doing  complete  justice,  the  Plaintiff  had  nothing  to  do 
but  to  pay  the  sum  agreed  upon  by  the  charter-party,  a 
condition  which  it  was  within  the  power  of  the  Court  to 
enforce. 

Then  it  is  said,  that  in  Lumley  v.  Wagner  the  same 
difficulty  occurred;  but  the  difficulties  there  were  small 
in  comparison  with  those  which  I  have  to  meet.  No 
doubt  it  might  be  very  important  to  Madle.  Wagner  not 
to  be  compelled  to  sing,  unless  she  had  every  arrangement 
of  the  best  kind  to  enable  her  to  make  as  great  an 
impression  as  possible ;  but  then  it  was  clearly  Lumley's 
interest  to  afford  her  every  facility  in  his  power ;  and  if 
he  did  not  do  so,  she  would  have  obtained  all  she  wanted  by 
being  released  from  her  agreement.  But  here  I  perfectly 
agree  with  the  observation  of  Sir  Hugh  Cairns^  that  these 
shares  are  of  such  a  character,  that  it  is  no  consolation  to 
the  Defendants  to  be  told,  that  if  the  Plaintiffs  should  fail 
to  perform  their  part  of  this  agreement,  the  injunction  will 
go,  and  the  shares  thereby  be  let  loose ;  they  might  be  de- 
preciated by  the  very  fact  of  such  failure.  I  do  not  lay 
any  stress  upon  the  fact  that  I  should  lock  up  the  land  of 
this  Company  for  an  indefinite  time.  In  De  Mattos  v. 
Gibson  the  Lords  Justices  thought  that  the  principle  of 
Lundey  v.  Wagnei'mdAe  it  right  that  the  ship  in  question 
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1863.         in  that  case  should  remain  utterly  useless  if  not  used  in 
PcTo         performanoe  of  the  contract ;  and  I  should  be  ready  to  act 
Brio^on,     °^  tte  ^^^  principle  here. 

UCKFIELD,  & 

TuKBRiDGE         Perhaps  the  case  which  bears  the  closest  analogy  to  the 

AVellsRail-  ,  . 

watCompjlkt.  present  one  is  Ogden  v.  Fossick.  That  case  ultimately 
Judgment  tumed  on  the  consideration  that  the  Court  could  not  compel 
the  Plaintiff  to  employ  the  Defendant  according  to  the  agree- 
ment. I  thought  that  I  could  separate  the  two  parts  of  the 
agreement^  and  decree  specific  performance  of  the  contract 
to  give  a  lease,  leaving  the  Defendants  to  apply  in  respect  of 
the  other  clauses :  the  Lords  Justices^  however,  thought  that 
that  could  not  be  done ;  but  they  seem  to  have  at  first  sup- 
posed that  the  desired  end  might  be  reached  by  a  condition 
for  re-entry  if  the  Plaintiff  did  not  perform  his  part  of  the 
contract,  and  they  remitted  the  case  to  me  with  an  expres- 
sion of  that  opinion.  I  endeavoured  so  to  settle  the  lease 
as  to  meet  their  Lordships'  view ;  but  when  the  case  was 
again  before  them^  they^  without  expressing  any  opinion 
upon  the  form  of  the  lease,  simply  dismissed  the  BiU, 
apparently  on  the  ground  that  they  could  not^  even  in 
that  way,  do  complete  justice.  Lord  Justice  Twrner,  in 
giving  judgment  in  that  case,  observed,  "  It  is  said  that  the 
performance  of  the  agreement  might  be  affected  by  cove- 
nants in  the  lease  for  the  employment  of  Mr.  Fossick^  to 
be  enforced  by  a  general  condition  of  re-entry  ;  but,  looking 
at  the  effect  of  the  agreement,  1  do  not  think  this  would  be 
possible.  I  cannot  doubt  that  the  purpose  of  the  employ- 
ment of  Samuel  Fossick  was,  that  he  might  continue  his 
connection  with  the  business  without  its  being  diverted  to 
other  channels.  In  this  respect,  the  above  mode  of  carrying 
the  agreement  into  effect  would  not  avail  Samuel  Fossick* 
He  would  be  driven  to  his  remedy  at  law,  and  in  the 
meantime  his  business  would  be  broken  up." 

Similarly  here,  if  these  gentlemen,  being  under  an  under- 
taking, express  or  implied,  to  perform  this  agreement, 
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should  fail  in  doing  so,  I  could  not  place  the  parties  in  the  1863. 

position  in  which  both  sides  intended  that  they  should  be ;  ^to 

and   I  should  be  driven  to  leave  the  Defendants,  when  bbiouton 

they  came  here  to  complain  of  such  failure,  to  their  remedy  Uckfield,  & 

/  ^  '  '^         TUNBWDOE 

at  law.  WbllsRail- 

watCompany. 

Seeing,  therefore,  that  no  arrangement  could  so  deal      j«^^i. 

with  the  case  as  to  do  complete  justice  to  both  sides,  I 

think  the  only  proper  course  for  this  Court  to  take,  is  to 

leave  both  parties  to  their  remedies  at  law. 

I  must,  therefore,  refuse  this  motion.  As  against  the 
London  Brighton  and  South  Coast  Railway  Company, 
the  costs  will  be  costs  in  the  cause,  but  as  against  the  Z7cA- 
Jield  Company  and  their  directors,  I  refuse  the  motion 
without  costs. 


FILDER  V.  LONDON,  BRIGHTON,  AND  SOUTH  -^""^  i^'^'- 

COAST  RAILWAY  COMPANY.  ""^^i^-' 

BARCHARD    v.    BRIGHTON,    UCKFIELD,    AND  ^^l^***"'" 

TUNBRIDGE  WELLS  RAILWAY  COMPANY.  Although  it  is 

---^  the  nndouhted 

i  HE  facts  of  these  cases  are  the  same  as  those  of  Peto  v.  jif^ehoidlrTn 

The  Bnghton,  Uckfield,  and  Tunhi^idge   Wells  Railvxiv  a  company  to 

^                    y                   .^«v  prevent  the 

Company  (ante,  p.  468).  directors  from 

exceeding  iheir 

These  Bills  were  filed  for  the  purpose  of  preventing  the  ^hereit appears 

apjreement  come  to  between  the  Companies  (5'ee  p.  479)  J}"Jt  il»«  I'laJn- 

"                                                                               *^        ^     ^          *            -^  tiif  IS  merely  a 

from  being  carried  into  effect.     The  Plaintiff  FUder  was  puppet  in  the 

the  owner  of  four  shares  and  <f  50  stock  in  the  London  not  sharehoid-' 

and  Bnyhton  Company,  and  the  Plaintiff  Barchard  was  p'^j!^  who^n"" 

the  owner  of  twenty-five  shares  in  the  Brighton  and  Uck-  <Jemnify  him 

'■'                         .      .                    ^        ^  ngamst  the  costs 

Jield  Coynpany ;  and  each  Plaintiff  filed  his  Bill  on  behalf  oi  the  suit,  the 

of  himself  and  all  other  shareholders  in  his  own  Cpmpany  interfere  by  in- 

except  the  Defendants,  against  both  the  Companies  and  •f/n^^n!'^  *°' 
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18C3.        their  respective  Boards  of  Directors,  complaining  of  the 
FiLDEB       agreement  in  question  as  ultra  vires  and  unauthorised,  and 
London       likely  to  be  prejudicial  to  the  Companies  respectively,  and 
Bkightc^,  &    praying  for  injunctions  to  restrain  the  Companies  respec- 
RailwatCosi-  lively  and  their  respective  directors  from  carrying  such 
Babchabd     ^S^^^^^^^  ^^  eflfect     The  Plaintiff  Ba/rcAard  further 
V'  alleged  that  it  was  material  for  the  interests  of  the  BrigkUm 

UcKFiELD,  &    and  Uckfield  Company  that  the  agreement  which  they  had 
Welu  Raii!.    entered  into  with  Messrs.  Peto  /•  Betta  (see  ante,  p.  472) 
wayComtant.  should  be  carried  into  effect,  and  he  prayed  for  an  injunc- 
staiement,      tion  to  restrain  that  Company  and  the  directors  thereof 
"  from  disposing  of,  or  dealing  with,  or  concurring  with  the 
London  and  Brighton  Compa/)iy  and  the  directors  thereof 
or  any  other  person  or  persons  in  disposing  of  or  dealing 
with,  the  shares  and  debentures  agreed  to  be  applied  in 
payment  for  the  construction  of  the  said  line  of  railway  and 
works  under  the  said  contract,  or  any  of  them,  and  from 
entering  into  any  agreement,  or  doing,  or  causing  to  be 
done,  any  act,  deed,  matter,  or  thing  whereby,  or  by  means 
whereof,    the   said  Messrs.  Peto  ^  Betts  might  be  pre- 
vented or  hindered  from  performing  and   carrying  into 
effect  the  said  contract" 

The  Plaintiff  FUder  was  cross-examined  before  a  special 
examiner ;  wlien  it  appeared  that  he  had  purchased  his  stock 
in  the  year  18G0,  and  the  shares  at  a  later  period. 

It  also  appeared  that  he  had  had  many  conversations 
with  Mr.  Netoman  (of  Messrs.  Freahfidds  ^'  Newman, 
^\T  Morton  Peto's  solicitors)  before  the  Bill  was  filed,  and 
that  Mr.  Newrtian  had  furnished  him  with  the  requisite 
information  to  enable  him  to  institute  the  suit ;  but  he  de- 
nied that  he  had  done  so  under  Mr.  Ne7imcin'8  advice. 

On  being  pressed,  he  said  : — '*  I  had  some  conversation 
with  Mr.  Newman  as  to  filing  this  Bill.    It  was  well 
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known  that  I  was  opposed  to  any  extension^  to  any  pay-        1863. 
ment  of  dividends  out  of  capital,  and  to  any  increase  of      filder 
patronage  to  the  directors  ;  and  from  what  Mr.  Nemman      i^osdon 
said,  I  gathered  that  I  might  effect  my  object  without    BmonxoN,  & 
asking  the  shareholders  for  any  contribution,  in  order  to  Railway  Cow- 
prevent  any  misappropriation  of  the  funds  of  the  Company 
by  the  directors ;"  and  afterwards,  **  I  gathered  from  Mr.  v, 

Nevrmcm  that  I  should  not  be  put  to  any  expense  for  the    uck»ield,& 
costs  of  my  suit,  and  should  be  saved  the  trouble  of  asking    ^^'^^l- 
the  shareholders  to  contribute  anything  towards  the  ex-  ^^^  Compact. 
pense.     Mr.  Newman  said  I  should  not  be  put  to  any     statement, 
expense.    As  one  of  the  public,  I  know  of  the  proposed  line 
of  railway  from  Beckenhcmi  to  Lewes  and  Brighton.    Sir 
John  SheUey  is  the  principal  promoter.   Messrs.  Freshjlelda 
ft  Newman  are   the   solicitors   to  that  line.      I   have 
spoken  to  Sir  John  Shelley  upon  the  subject  of  that  line. 
I  can't  recollect  whether  or  not  I  have  spoken  to  him  on 
the  subject  of  this  suit     I  have  no  interest  in  the  Becken- 
liaTn,  Lewes,  and  Brighton  Line."    And  afterwards: — 
'*  I  don't  think  I  communicated  with  a  single  shareholder 
of  the  London  and  Brighton  Company  before  I  filed  this 
Bill — I  did  not     I  am  aware  that  I  filed  this  Bill  on 
behalf  of  myself  and  all  other  the  shareholders  of  the 
London  and  Brighton  Company.    I  considered  them  as 
sheep  led  to  the  slaughter.    £70  would  not  buy  my  interest 
in  that  line.*' 

Q. — Have  you  any  pecuniary  interest  in  the  London 
and  Brighto^i  Railway  other  than  what  arises  firom  your 
holding  the  four  hi.  shares  and  the  £50  of  stock  ? 

"  Witness  refused  to  answer. 

It  appeared  that  the  Plaintiff  Barchard  was  one  of  the  di- 
rectors of  the  Beckenham  and  Brighton  Company  (a  pro- 
posed line,  which,  if  made,  would  be  a  competing  line  with 
the  Brighton  Compa/ny),  and  the  Defendants  swore  that  they 
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V. 
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BBIOnTON,& 
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BailwatCom- 
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V. 

Briquton, 

UCKFIELD,  8c 

tuitbbidob 
Wells  Rail- 
way Compant. 

Argum€Ht. 


believed  that  he  had  been  indemnified  by  the  Chairman  or 
the  solicitors  of  that  Company  against  the  costs  of  this  suit 

No  evidence  was  given  in  opposition  to  this  statement. 


Mr.  Giffard  Q.C.,  and  Mr.  C.  M.  Roupell,  for  the  motion 
of  the  Plaintiff  FUder. 

The  Plaintiff  is  a  bona  fide  shareholder  in  the  Company, 
and  the  agreement  is  unquestionably  ultra  vires. 

This  a  very  different  case  from  that  of  Forrest  v.  Manches- 
ter,  Sheffield,  and  Lincolnshire  Railivay  Company  (a).  In 
that  case  the  Plaintiff  was  a  mere  puppet. 

The  Vice-chancellor. — This  gentleman  is  in  too  doubt- 
ful a  position  for  me  to  act  at  his  instance  at  present.  Let 
this  motion  stand  over  till  I  have  heard  the  other. 


Mr.  Oiffard,  Q.C.,  and  Mr.  Druce,  for  the  motion  of  the 
Plaintiff  Barchard : 

This  suit  is  somewhat  different  from  that  oi  FUder,  We 
have  a  right  to  call  upon  the  Court  to  prevent  the  transfer 
of  shares  in  our  Company  under  the  impugned  agreement. 
If  the  agreement  be  invalid,  this  transfer  will  be  illegal,  and 
the  Court  will,  therefore,  prevent  it  from  being  carried  out 
pendente  lite.  The  shares  have  been  all  allotted  in  confor- 
mity with  the  agreement,  but  not  yet  transferred. 

It  cannot  make  any  difference  that  the  Plaintiff  has  a 
guarantee  against  costs.  The  case  before  the  Lord  Chan- 
cellor on  which  the  Defendants  rely,  went  far  beyond  a 
guarantee.  There  the  Plaintiff  had  no  liability  to  costs 
whatever,  and  no  real  interest  in  the  question  at  issue. 

Mr.  Roll,  Q.C.,  and  Mr.  J.  H.  Taylor,  for  the  London 
Brighton,  and  South  Coast   Company  ;  and  Sir  Hv^h 

(a)  9  W.  R.  818, 
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Cfcurna,  Q.C.,  and  Mr.  Speed,  for  the  Uckfidd  Company,        I868. 
were  not  called  upon.  tium 

9. 

Loudon, 

BbiohtoKi  & 
South  Coast 

Vice-Chancellob  Sir  W.  Pagk  Wood  :—  RailwatCom- 

PAHT. 

The  most  convenient  and  proper  course  to  pursue  in  this     ^-^"^^"^ 
case  will  be  to  make  no  order  on  either  of  these  motions,     Bmohtoh, 

UOKJmBLD,  is 

and  to  let  the  costs  be  costs  in  the  causes  respectively.  Tunbuoob 

WbllsRah^ 

Taking  the  case  before  the  Lord  Chancellor  (a),  and  Coin  ^^^^'^" 

man's  case  (6)  together,  I  think  that  the  principle  to  be      ^^>4ffmmtL 

deduced  from  them  is  this  :  that,  to  entitle  a  shareholder 

to  maintain  a  suit  of  this  nature,  the  risk  and  responsibility 

must  be  upon  him,  so  that  the  Court  can  feel  that  he  is 

acting  for  the  benefit,  or  what  he  believes  to  be  the  benefit^ 

of  the  Company. 

Prim^  facie,  every  shareholder  has  a  right  to  come  here 
as  representing  all  the  shareholders,  to  prevent  an  act  of 
this  description ;  and  the  Court  does  not  require  any  evidence 
that  the  remaining  shareholders,  or  any  of  them,  have  con- 
curred in  the  filing  of  the  bill ;  because,  if  the  act  be  illegal, 
it  is  presumed  to  be  for  the  benefit  of  all  that  it  should  be 
stopped ;  but  if  it  is  made  to  appear,  and  the  attention 
of  the  Court  is  called  to  the  &ct,  that  the  Plaintiff  is  not 
moving  on  his  own  behalf,  but  is  set  in  motion  by  some  one 
else  who  undertakes  to  pay  the  costs  and  to  indemnify  him 
against  all  risk,  the  whole  aspect  of  the  case  is  at  once 
materially  altered,  because  the  suit  is  no  longer  under  the 
direction  of  the  Plaintiflf;  but  another  person,  whose  in- 
terests may  be  utterly  adverse  to  those  of  the  Company, 
is  in  a  position  to  control  the  proceedings. 

What  the  Court  looks  to  is  this  :  is  the  suit  bona  fide  the 

(a)  Forrest  v.  Manchester^  j-c,  Railway  Coj  ubi  supra. 
(h)  Colman  v.  Eastern  Counties  Railway  Co.y  4  Railw.  Cas.  513. 
VOL.   L  K  K 
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Plaintiff's  own  suit,  or  is  he  merely  the  hand  by  which  some 
one  else  acts?  And  there  is  no  ingredient  entitled  to 
greater  weight  in  arriving  at  a  conclusion  on  this  point  than 
the  question,  who  is  responsible  for  the  costs  of  the  suit  ? 
for  it  must  be  evident,  that  whoever  is  so  is  the  person 
really  most  interested.  Here  I  have  simply  the  case  of 
a  gentleman  having  a  perfectly  nominal  interest  in  the 
Company,  who  is  indemnified  against  costs  by  a  per- 
son interested  in  an  adverse,  in  some  sense  a  rival,  Com- 
pany. 

On  the  question  of  convenience,  I  am  clear  that  no  mcon- 
▼enience  will  arise  from  leaving  this  question  to  be  deter- 
mined at  the  Hearing;  if  this  agreement  be  in  fact  illegal, 
the  Plaintiff  may  succeed  in  getting  rid  of  it  then ;  but  it 
is  certainly  not  a  case  for  an  interlocutory  injunction.  It  is 
by  no  means  clear  to  me  that  I  have  any  power  to  stop  the 
directors  from  dealing,  as  they  propose,  with  the  shares ; 
but,  however  that  may  be,  I  do  not  think  that  I  ought  now 
to  interfere. 
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GLADSTONE  v.  MUSURUS  BEY.  December  nth. 

In  1858  the  Plaintiffs  and  others  projected  a  Company  to    Jurit^ctum-- 

^    **  r      J  Ambassador 

carry  on   banking  business  at   Constantinople^  under  the    Foreign  Sove- 
name  of  the  Bank  of  Turkey.  "^l^iJ!^ 

medio. 

Proposals  were  submitted  to  the   Thrkish  Government  c^ruin  secari- 
resultinff  in  a  firman,  or  concession,  which  received  the  ^*®*.  ^?'?  ^: 

°  ^  '  posited  bjr  the 

Sultan's  assent  on  the  18th  of  May,  1858,  and  was  accepted  Plaintiffs  in 

by  the  concessionaires  on  the  15th  of  February,  1859,  on  England  in  the 

the  understanding,  as  the  Plaintiffs  alleged,  that  the  Sultan  Ambaawdo*  of 

would  withdraw  all  the  existing  kaimes,  or  paper-money,  f  foreign  sute, 

in  his  dominions,  and  that  no  further  issue  should  be  made  secore  the  per- 

during  the  existence  of  the  Bank.  contract  be-* 

tween  the 

The  firman  granted  the  privilege  of  forming  the  Bank,  ^^^^Jt^^ 

and  stipulated  among  other  things  that  the  Bank  should  Government, 

not  commence  operations  until  the  capital  of  £2,000,000  dor  threatened 

was  paid;    that  that  should  be  done  within  six  months  Se^d^osUon 

from  the  delivery  of  the  firman;  that  the  Bank   should  the  ground  of 

...  .       .  ***  alleged 

have  the  exclusive  privilege  of  issuing  Bank  notes,  to  be  a  breach  of  con- 
legal  tender  at  Constantinople ;   and  the    Government  en-  puindars, 
gaged  not  to  issue  any  description  of  paper-money,  nor  to  JJJ^Y^  ^^ulet 
accord  or  permit  the  exercise  of  any  similar  privilege  in  the  the  circum- 

1.1.  o  stances  to  be 

empire  to  any  persons  or  Company  dunng  the  existence  of  such  breach  i— 

the  concession  to  the  Bank.    Other  articles  stipulated,  that,  ^„  not  com- 

in  exchange  for  the  firman,  the  grantees  should  pay   as  j^jJ^^inJiffg"^^^® 

security  for  the  perfect  execution  of  the  contract  £20,000  move  against 
5  .  .  1        /x-     7  •  1      A  the  Ambassa- 

m  money    or    Ottoman    secunties    to   the    iurkxsh  Am-  dor;  bat  that  an 

bassador  in  London,  to  be  deposited  in  the  Bank  of  Eng^  'S^^\^^^ 

land  on  account  of  the    Ottoman  Government;  the  said  granted  against 

the  Bank  to 
security  to  be  replaced  at  the  disposal  of  the  grantees,  restrain  them 

1    .  •  /^  •     from  parting 

directly  the  Bank  commenced  its  operations  at  Constantv-  ^ith  the  fund, 

and  tliat,  under 
this  order,  the  Bank  would  be  protected  against  any  proceedings  by  the  Ambassador. 

KK    2 
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noplej  in  conformiiy  with  the  stipulations  contained  in  the 
QuMiomt    firman ;  that  the  Bank  should  commence  operations  within 
MusuBUB  Bet.  ^^  months,  at  latest,  after  the  deliveiy  of  the  firman,  and 
in  defisiidt  thereof  the  security  of  £20,000  should  be  con- 
fiscated in  fitvour  of  the  Ottoman  Government. 

After  the  settlement  of  the  terms  of  the  firman,  but 
before  its  acceptance  by  the  grantees,  an  additional  article 
was  insisted  on  by  the  grantees,  as  follows : — "  The  opera- 
tions of  the  Bank  shall  commence  three  months  after  the 
withdrawal  of  all  paper-money."  This  was  indorsed  on 
the  firman,  and  signed  by  Musurus  Bey^  the  TarkUh 
Ambassador  in  London ;  and  thereupon  the  Plaintiffs  de- 
posited £20,000  in  Ottoman  Bonds  in  the  Bank  of  Eng^ 
land  in  the  name  of  Muaurusy  and  proceeded  to  form  a 
Company. 

Ultimately,  the  Sultan  reftised  to  ratify  the  additional 
article,  and,  the  kaimes  not  having  been  withdrawn,  the 
majority  of  the  shareholders  in  the  Company  had  their 
money  returned. 

The  directors  of  the  Bank  declined  to  commence 
business  until  the  kaimes  were  withdrawn,  and  Musurua 
thereupon  threatened  to  withdraw  the  deposited  bonds  as 
forfeited,  unless  the  concessionaires  would  give  up  their 
firman. 

This  bill  was  filed  by  the  Plaintiffs  on  behalf  of  them- 
selves and  all  other  persons  interested  in  the  £20,000 
Bonds  as  concessionaires  or  as  shareholders  in  the  Bank 
of  Thrket/  against  Musurus  Bey^  the  Bank  of  England^  and 
the  Sultan,  and  prayed  a  declaration  that  the  £20,0<)0 
deposit  had  not  become  forfeited,  and  for  an  injunction 
against  Musurus  and  the  Bank  of  England  to  restrain  the 
delivering  of  the  £20,000  Turkish  Bonds  to  any  persons 
other  than  the  Plaintifis. 
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Notices  of  motion  for  injunction  were  served  on  the 
Bank  of  England  and  on  the  Turkish  Ambassador.  oZi^noNE 

V. 
HUSURUS  BiCT. 


Argftmmt 


Sir  Roundell  Palmer^  S.O.,  appeared  on  behalf  of  the 
Ihjirkish  Ambassador,  to  protest  against  being  summoned 
before  the  Court. 

Mr.  RoUy  Q.C.,  Sir  H.  Cairns,  Q.C.,  and  Mr.  Druee  for 
the  Plaintifl& : — 

The  Court  has  jurisdiction  in  this  case,  because  it  is 
only  asked  to  proceed  against  a  fund  in  the  hands  of  the 
Bank  of  England^  which  fund,  as  we  say,  belongs  to  the 
Plaintiffi.  The  mere  fact  of  the  Sultan,  or  his  Ambas- 
sador, as  his  agent,  claiming  an  interest  in  the  fund,  will 
not  deprive  the  Court  of  jurisdiction  over  the  money.  They 
have,  therefore,  been  made  parties,  and  have  the  option  of 
appearing  if  they  think  it  desirable.  K  they  do  appear,  I 
can  establish  a  clear  equity  against  them ;  and  on  their 
appearing  the  Court  would  have  jurisdiction  to  administer 
the  fund  so  as  to  bind  them:  Duke  of  Brunswick  v.  King 
of  Hanover  (a).  Suppose  an  Ambassador  here  had  trust 
moneys  deposited  in  the  Bank  in  his  name  as  trustee  of  a 
settlement,  is  it  to  be  said  that  the  trusts  are  not  to  be 
administered  because  the  Ambassador  is  personally  privi- 
leged t  The  fund  is  not  privileged.  The  rule  that  applies 
to  a  foreign  Sovereign  applies  to  an  Ambassador  as  his 
agent  equally. 

If  the  Ambassador  thinks  he  is  entitled  to  rely  on  his 
privilege,  he  should  have  demurred^  and  ought  not  to 
appear  on  the  motion  to  protest  against  its  being  heard. 
We  are  entitled  to  state  the  case,  and  then  the  Ambas- 

(a)  6  Beav.  1,  39 ;  2  H.  L.  Gas.  1. 
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sador  can  either  decline  to  appear,  or  else  submit  to  the 
jurisdiction,  and  be  heard  in  his  defence. 

The  Vice-Chancellor  said,  that  he  thought  a  great 
mistake  had  been  made  in  making  the  Ambassador  a  par^ 
to  the  suit.  Since  the  well-known  case  of  the  Ambassador 
of  the  Czar  of  Muscovy  and  the  Statute  which  was  passed 
in  the  reign  of  Queen  Anne  (a),  there  had  been  no  instance 
of  an  attempt  to  make  an  Ambassador  a  party  to  a  suit. 
All  that  could  be  done  in  this  case  was,  to  say  that  the 
Court  declined  to  entertain  any  jurisdiction  against  the 
Turkish  Ambassador. 

The  motion  against  the  Bank  of  England  was  then 
opened. 

Mr.  RoUj  Q.C.,  Sir  fl.  Caimsy  Q.C.,  and  Mr.  Druce  for 
the  Plaintiffs : — 

The  case  stated  by  the  Bill,  and  proved  by  our  affidavits, 
is  that  the  Turkish  Ambassador^  on  behalf  of  the  Sultan, 
agreed  to  the  additional  article  that  the  Bank  should  not 
be  bound  to  commence  business  until  three  months  after 
the  withdrawal  of  the  kaimes.  On  the  faith  of  this  stipu- 
lation the  Company  was  formed,  and  was  only  prevented 
from  commencing  business  by  the  bad  faith  of  the  Turkish 
Government  in  committing  a  breach  of  their  contract  by 
not  withdrawing  the  old  kaimes,  and  by  making  further 
issues.  No  default  has  occurred  on  the  part  of  the  con- 
cessionaires for  the  Company,  and  the  Turkish  Ambassador 
has  no  right  to  withdraw  the  deposit  which  has  been  made 
in  his  name. 

These  facts  being  proved  and  imdisputed,  we  ask  that 
the  Bank  of  Englandy  who  are  the  stakeholders,  may  be 
(a)  7  Anne,  c.  12. 
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restrained  from   giving  up  the  deposit.     It  is  true,  that        1862. 
many   of  the   shareholders  have   claimed  to  have  their     Gladstoitx 
money  returned  when  they  foimd  that  the  Turkish  Govern-  musdbus  b«y. 

ment  would  not  keep  faith ;  and  it  has  been  said  by  the         

Turkish  Ambassador  that  the  Company  is  wound  up,  and 
therefore  the  deposit  forfeited.  But  this  is  not  so.  The 
Company  is  not  wound  up ;  and  if  it  were,  the  rights  of 
the  concessionaires  under  the  firman  would  remain  intact. 

The  rule  as  to  suits  affecting  foreign  Sovereigns  is  this, 
that  there  is  no  jurisdiction  against  them  when  acting  poli- 
tically, but  there  is  jurisdiction  in  matters  of  contract, 
where  they  enter  into  engagements  as  any  private  person 
might  do :  Secretary  of  State  for  India  v.  Kamache  Boye 
Sahaha  (a).  For  example,  if  a  foreign  Sovereign  desired 
a  railway  to  be  made,  and  agreed  to  pay  the  contractor  a 
certain  sum  for  making  it,  and,  for  the  purpose  of  seciuing 
the  payment,  to  deposit  security  in  an  English  bank,  would 
it  be  open  to  him,  after  the  railway  was  made^  to  refuse 
payment,  and  to  insist  that  this  Court  had  no  jurisdiction 
over  the  securities  deposited  in  this  country  I  It  is  true, 
that  the  Sovereign  cannot  in  such  a  case  as  this  be  com- 
pelled to  appear,  but  the  ftmd  in  the  hands  of  the  stake- 
holder is  answerable  to  the  jurisdiction  of  the  Court. 

The  real  object  of  the  Turkish  Government  is  apparent 
in  the  correspondence  in  evidence,  and  is  to  establish 
another  Bank  on  more  favourable  terms ;  and  for  that  pur^ 
pose  the  Turkish  Government  refuse  to  perform  the  con- 
tract they  have  entered  into  with  us. 

Enough,  at  any  rate,  is  proved  to  make  out  that  there  is 
a  question  to  be  tried  at  the  Hearing,  when  the  Sultan  will 
have  an  opportunity  of  appearing,  and  that  entitles  us  to 
keep  the  fund  in  medio. 

(a)  13  Moore,  P.C,  22. 
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1862.  Mr.  Cotton,  for  the  Bank  of  England  :— 

GLAMfioNB  It  is  not  disputed  that  the  Turkish  Ambassador  has  a 
MubvbusBbt.  legal  right  to  withdraw  these  securities  from  the  Bank. 
At^ummu,  ^®  Turkish  Ambassador  is  not  before  the  Court,  and  in 
his  absence  it  is  impossible  that  any  injunction  can  be 
granted  against  the  Bank  which  would  leave  them  without 
protection  against  the  legal  claim  of  JUtisurus  Bey,  The 
Bank  are  not  the  agents  of  the  Turkish  Government,  but 
merely  bankers,  holding  a  fund  to  the  order  of  Musurus 
Bei/y  who  is  not,  and  cannot,  be  made  a  party  to  the  suit. 
[He  referred  to  Wadsworth  v.  Queen  of  Spain  (a).] 


M^mmL      Vicb-Chancellor  Ser  W.  Page  Wood  : — 

I  have  no  doubt  that  I  ought  to  grant  an  interim  injunc- 
tion, because  the  real  question  is,  whether  there  is  such  a 
case  tcr  be  tried  at  the  Hearing  that  this  fund  ought  to  be 
kept  safe  in  the  meantime.  If  there  is,  I  am  bound  to  keep 
the  fund  safe,  imless,  by  so  doing,  and  under  the  very  pecu- 
liar circimistances  of  this  case,  I  should  be  making  an  order 
against  the  Bank  of  England^  from  the  consequences  of 
which  I  am  unable  to  protect  them.  The  Bank  of  England 
are  brought  here  as  the  holders  of  a  fund,  which,  it  certainly 
must  be  taken  on  the  Bill  (and  there  is  no  doubt  of  it,  I 
apprehend,  in  point  of  law),  could  be  withdrawn  from  them 
by  an  order  signed  by  the  Turkish  Ambassador.  The 
Bill  is  then  filed,  stating  what  the  facts  are  with  relation  to 
this  deposit.  If  the  bonds  were  the  absolute  unqualified 
property  of  the  Sultan — ^that  is  to  say,  of  the  Turkish 
Government,  there  might  be  some  diflSculty  in  attempting 
to  enforce  any  claim  against  the  Sultan  by  attaching  this 
fund.     You  cannot  proceed  against  the  Sultan's  property 

(a)  17Q.B.  171. 
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by  way  of  arrest,  so  as  to  bring  the  Sovereign  within  the  1862. 
jurisdiction  of  the  Conrt,  or  by  way  of  execution  or  the  Qladotoae 
like.  But  that  is  not  what  this  Bill  asks.  The  shape  in  ifus^^^  bet. 
which  the  case  is  put  by  the  Bill  is,  that  this  property  in  jJZILi 
the  eye  of  the  Court  is  not  the  property  of  the  Sultan,  that 
it  is  a  fund  in  medio,  which  is  in  one  contingent  event  to 
become  the  Sultan's  property,  and  in  another  contingency 
to  become  the  Plaintifis*,  that  it  is,  therefore,  a  fund  in 
which  both  the  Sultan  and  they  have  contingent  interests. 
It  is,  in  fact,  exactly  analogous  to  the  case  put  by  Lord 
LangdaU  in  his  judgment  in  Dvke  of  Brunswick  v.  King  of 
Hanover  (a),  though  arising  in  a  different  form.  There  is  a 
fond  which  may  in  event  A.  become  the  property  of  the 
Plaintiffs,  and  in  event  B.  become  the  property  of  the 
Sultan  ;^and  if  the  Sultan  should  think  fit  to  appear, 
the  Court  may  ultimately  have  to  determine  which  of 
the  two  has  the  better  right.  That  is  how  the  case 
stands.  Upon  the  facts  as  now  presented  I  cannot  say, 
that,  at  the  Hearing,  if  the  Turkish  Government  should 
think  it  right  to  intervene,  there  may  not  be  a  point  to  be 
argued  upon  the  effect  to  be  given  to  the  additional  article 
imder  all  the  circumstances  that  may  be  proved.  As  stated 
in  the  Bill,  the  original  concession  stipulated  for  a  deposit  of 
£20,000  (merely  as  security  for  the  perfect  execution  of  the 
contract)  in  the  name  of  the  Turkish  Ambassador  in  London^ 
and  provided  that  the  security  should  be  replaced  at  the  dis- 
posal of  the  grantees  of  the  concession  as  soon  as  the  Bank 
commenced  its  operations  at  Constantinople  in  conformity 
with  the  stipulations  contained  in  the  contract.  The  next 
article  says,  that  unless  the  Bank  is  established  within  six 
months  after  deUvery  of  the  firman,  the  security  is  to  be 
confiscated  in  favour  of  the  Government.  Then  the  con- 
cessionaires  declined  to  sign  an  acknowledgment  that  they 
accepted  the  firman  without  the  insertion  of  an  additional 
(a)  6  Beav.  39. 
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1862.  article,  that  the  Bank  was  not  to  commence  business  until 
Gladotoke  three  months  after  the  paper  money  then  in  circulation 
MusuBus  Bet.  should  have  been  withdrawn,  even  though  that  might  be 
T~V  long  after  the  expiration  of  the  stipulated  period  of  six 
months.  This  additional  article  was  signed  by  the  Ambas- 
sador of  the  Turkish  Government,  and  the  signature  by 
way  of  acceptance  of  the  firman  of  the  present  Plaintifis 
comes  after  that  additional  article,  and  after  the  signature 
of  the  Turkish  Ambassador.  Upon  that  state  of  facts,  there 
is  at  least  a  question  to  be  tried  whether  that  article  is  or 
is  not  part  of  the  original  agreement.  K  so,  on  the  fact 
stated  here  (the  truth  of  which  seems  really  undisputed,) 
that  the  paper  money  has  not  at  the  present  moment  been 
withdrawn,  it  would  seem  that  the  time  has  not  arrived  at 
which  the  deposit  could  be  confiscated.  Then  there  is  the 
averment,  supported  by  the  correspondence,  that  this  ftmd 
is  about  to  be  claimed  by  the  Turkish  Ambassador  unless 
the  Plaintifis  will  consent  to  give  up  the  concession  alto- 
gether. In  justice  to  the  Turkish  Ambassador,  as  he  is 
absent,  I  am  bound  to  say  that  on  this  correspondence  he 
states  that  the  Government  do  not  wish  to  avail  themselves 
of  the  money,  but  say  that  the  money  is  at  the  disposal  of 
the  Plaintifis  provided  they  will  give  up  their  concession.  It 
does  not  appear  to  me  at  present  on  the  materials  before 
me,  that  the  Plaintiffs  are  bound  to  give  up  that  concession 
as  a  condition  for  preventing  the  confiscation  of  the  deposit. 
They  say,  we  will  abide  by  our  concession  at  present,  and 
when  the  paper  money  is  withdrawn  from  circulation  it  will 
be  for  us  to  say  whether  the  Bank  is  to  be  started  or  not, 
but  in  the  meantime  we  are  imder  no  obligation. 

The  only  doubt  in  my  mind — and  that,  too,  is  a  doubt 
that  may  have  to  be  determined,  and  may  be  a  serious  one 
at  the  Hearing,  should  all  the  parties  come  before  the  Court 
— is  whether  or  not  the  proceedings  that  took  place  as  to 


V. 

MusuBus  Bet. 
JudgmenL 
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what  is  called  the  winding-up  of  the  concern,  amounted  to  1862. 
such  an  abandonment  of  the  concession  as  to  entitle  the  GLADOTomE 
Turkish  Government  to  treat  the  concession  as  abandoned 
by  the  Plaintiffs.  That  will  be  a  matter  to  be  argued  and 
determined  at  the  Hearing ;  but  I  cannot  say,  on  the  evi- 
dence before  me,  that  it  is  clear  that  that  would  be  the 
result.  Then,  if  so,  it  is  not  right  that  this  £20,000  should 
be,  as  it  may  be  to-morrow  unless  steps  are  taken  to  pre- 
vent it,  withdrawn  by  the  order  of  the  Turkish  Ambassa- 
dor. The  case  may  well  be  supposed  of  a  foreign  Ambas- 
sador here  accepting  the  trusts  of  a  marriage  settlement,  it 
may  be  as  sole  trustee.  K  the  trust  funds  were  invested  in 
his  name  in  the  Bank  of  England^  it  is  quite  true  I  could 
not  deal  with  him  on  accoimt  of  the  impossibility  of  any 
process  being  had  against  an  Ambassador.  But  the  funds 
being  in  the  Bank  of  England^  it  appears  to  me  clear 
that  I  could  in  such  a  state  of  circumstances  (this  being  a 
fund  vested  in  the  Ambassador  absolutely,  and  accepted 
by  him  upon  certain  trusts)  prevent  the  Bank  of  England 
from  handing  it  over  to  the  Ambassador,  upon  a  distinct 
intimation  on  his  part  that  he  intended  to  apply  it  to  his 
own  use.  I  assume  such  a  fact  hypothetically,  because  we 
are  entitled  to  assume  any  fact  to  try  the  validity  of  the 
argument  founded  on  the  absence  of  the  Ambassador.  So 
also  in  this  case,  it  appears  to  me,  that  though  I  cannot 
hold  this  gentleman  here,  because  he  is  an  Ambassador, 
yet  the  fund  being  here,  this  Court  has  jurisdiction  to  pre- 
vent that  fund  being  wasted,  and  perhaps  all  the  more  on  ac- 
count of  the  impossibility  of  withdrawing  the  fund  fix)m  the 
bands  of  the  Ambassador  if  once  it  reaches  them.  There- 
fore, all  that  remains  is  to  consider  whether  the  Bank  of 
England  will  be  protected  by  this  order.  It  appears  to 
me  that  the  Bank  will  be  amply  protected,  because,  if  the 
Turkish  Ambassador  should  present  his  cheque,  the  Bank, 
under  the  order  of  this  Court,  would  decline  to  honour  it ; 
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1862.  and  the  only  mode  in  which  the  Ambassador  conid  compel 
Gladotoitb  payment,  would  be  by  taking  some  process  of  his  own.  I 
MusuBus  Bet.  ^®®'  *  ^®^  Strong  opinion,  that,  if  he  chose  to  take  that 
course,  the  position  of  things  would  be  entirely  altered. 
He  would  be  submitting  himself  to  the  jurisdiction  of  our 
tribunals ;  and  in  that  case  English  tribunals  would  have 
the  power  of  saying,  for  that  purpose  only,  that  they  would 
administer  justice  between,  all  parties  concerned  in  a  liti- 
gation which  he  had  himself  commenced. 

Where  the  intention  to  commit  a  breach  of  trust  is 
charged  against  a  person  who  happens  to  be  out  of  reach 
of  the  process  of  the  Court,  the  Court  does  not  hesitate^  on 
a  proper  case  being  made,  to  preserve  the  trust  ftind  in 
medio  by  an  interim  order  imtil  the  hearing  of  the  cause. 
The  holder  of  the  fund  would  be  protected  by  the  interim 
order  in  such  a  case,  and  I  think  the  Bank  will  be  equally 
protected  in  this  case,  though  the  absence  of  the  alleged 
trustee  is  due  to  his  privilege  as  an  Ambassador.  I  think, 
therefore,  I  ought  to  make  an  order  restraining  the  Bank 
of  England  until  the  Hearing  or  further  order,  in  the 
terms  of  the  prayer  of  the  Bill,  except  that  the  injunction 
must  be  against  payment  to  any  one,  without  adding  the 
words,  "  other  than  the  Plaintiffs,"  it  being  clear  that  the 
money  ought  not  to  be  delivered  to  them,  otherwise  than 
under  the  direction  of  this  Court. 


Muwte.  Injunction  to  restrain  the  Bank  of  England  from  deliyering  the 

£20,000  Turkish  Bonds  to  any  person  or  persons  whomsoever  until 
the  Hearing  or  further  order. 
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1863. 

GLADSTONE  v.  OTTOMAN  BANK  fa^^^iOl 

X  HIS  case  came  on  upon  demurrer.    ITie  Bill  was  filed    FortignSow^ 
against  the  Ottoman  Bank  and  its  directors  and  the  Sultan  dictum— FroMd. 
of  Turkey*    The  material  statements  of  the  Bill  were  as  A  BUl  filed 

^  against  the 

follows:—  Oftomaii  Bank, 

its  directors, 

The  Plaintiffi  and  others,  in  the  year  1868,  projected  the  and  the  Sultan, 
i.      T»     1.  i     '  '      .X.      m     ,.,    alleged  that  the 

formation  of  a  Bank  to  carry  on  busmess  m  the  Turkiah  Saltan's  Go- 
empire  under  the  style  of  the  Bank  of  Turkey,  and  proposed  ^2Bd°to\he 
that  the  Sultan  should  concede  to  them  the  exclusive  privi-  ^J^^'  ^ght 

lege  of  issuing  notes  in  his  dominions,  and  should  withdraw  of  issningbank 

notes  in 

from  circulation  all  the  kaimes  or  paper  money  then  in  ex-  Turheg,  and 

istencein  Turkey.  qaenUy,  in 

uer<MEati<Mi  of 
The  scheme  was  approved  by  the  Turkiah  Government;  that  grant, 

and  the  approval  was  communicated  to  the  Plaintifib,  with  oonoesrion  to 

an  assurance  that  the  Sultan  would  undertake,  as  a  condi-  ^  o^«i"**' 

tion  precedent  to  the  Company  commencing  business,  to  Bank,  and 

withdraw  all  the  kaimes  from  circulation.  rat^n  of  the 

Plaintiffs'  ez- 

On  the  18th  of  May,  1858,  the  Sultan  gave  his  assent  to  dasiTe  right, 
a  firmaii,  by  which  the  exclusive  privilege  of  issuing  notes,  ^n  ^i^tthe 
to  be  a  legal  tender  at  Canstcmtmople,  was  granted  to  the  ^'^^^^^ 
Bank  of  Turkey;  and  the  Turkish Qoyeimnent  engaged  not  directors: 
to  issue  any  paper  money,  nor  to  concede  or  permit  the  ex-  dramw  of 
ercise  of  any  similar  privilege  in  the  empire  to  any  person  or  J®  ^•"^  J°^ 
Company  during  the  existence  of  the  concession  to  the  said  inaBmnchasthe 

•n     1  Court  had  no 

-*^1^*^«  jurisdiction   on 

the  contract  as 

Before  the  acceptance  of  the  firman  by  the  Flaintiffii,  an  against  theSnl- 
additional  article  was  indorsed  and  signed  by  the  Turkish  honeigainBt 
Ambassador,  by  the  express  authority  and  on  behalf  of  the  f^^^J^ton  ^ 
Tur^AQovemment,  stipulating  that  the  operations  of  the  and  demnrrer 
Bank  should  commence  three  months  after  the  withdrawal  inglj. 
of  all  paper  money. 

The  Bank  of  Turkey  was  formed^  but  the  paper  money 
had  not  been  withdrawn,  and  the  Bank  had  not  commenced 
business. 
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Statement. 


The  breach  complained  of  was  stated  in  the  34ith  para- 
graph as  follows : — 

The  PlaintifiFs  have  lately  discovered,  as  the  fact  is,  that 
the  Defendants,  the  Ottoman  Bank,  who  are  a  Joint  Stock 
Company  incorporated  by  charter,  and  who  carry  on  business 
in  Bank  Buildings,  in  the  City  of  London,  have  recently 
concerted  a  scheme  for  supplanting  the  Bank  of  Turkey, 
and  obtaining  for  their  own  use  the  sole  privilege  of  issuing 
notes  or  paper  money  within  the  Turkish  dominions,  and  of 
depriving  the  FlaintiiBb  and  the  shareholders  in  the  Bank  of 
Turkey  of  the  benefit  of  the  concession  granted  to  them 
as  aforesaid ;  and  with  that  view  the  Ottoman  Bank  and  the 
directors  thereof  have  applied  to  the  Turkish  Qovemment  for 
a  concession  to  enable  them,  in  conjunction  with  other  per- 
sons whose  names  are  unknown  to  the  Flaintiflfs,  to  establish 
a  Company  for  the  purpose  of  carrying  on  banking  business 
at  Constantinople  and  in  London,  which  Company  is  in- 
tended to  be  formed  with  a  joint  stock  capital  of  je2, 700,000 
in  135,000  shares,  under  the  style  of  the  Imperial  Bank  of 
Turkey;  and  the  Turkish  Qovemment  has,  at  the  instance 
of  the  Ottoman  Bank,  agreed  to  grant  to  them  a  concession 
for  the  purpose,  together  with  the  sole  and  exclusive  privi- 
lege of  issuing  paper  and  bank  notes,  which  are  to  be  a  legal 
tender  within  the  Turkish  dominions ;  and  a  concession  with 
such  sole  and  exclusive  privilege  as  aforesaid  has  been  al- 
ready granted  by  the  said  Government  to  the  Ottoman  Bank 
or  their  nominees,  which  concession  confers  or  purports  to 
confer  on  the  Ottoman  Bank  privileges  identical  with  those 
granted  by  the  concession  to  the  Plaintiffs. 

The  Bill  prayed  a  declaration,  that,  so  long  as  the  Flaintifis' 
concession  was  in  existence,  the  Bank  of  Turkey  was  entitled 
to  the  exclusive  privilege  of  issuing  bank  notes  or  paper 
money  in  the  Empire  of  the  Sultan,  and  that  the  concession 
of  the  Ottoman  Bank  was  inoperative  against  the  Plaintiffi; 
and  also  an  injunction  to  restrain  the  Ottoman  Bank  and 
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its  directors  from  issuing  notes  or  paper  money  for  circular         1868. 
tion  in  the  Sultan's  dominions.  Gladstonb 

No  consequential  relief  was  prayed  against  the  Sultan. 

Both  the    Ottoman  Bank  and  the  Defendants,  the  di- 
rectors, demurred  to  the  Bill. 


V, 

OrtouAs 
Bank. 

StaUmenL 


Sir  H.  Cairns,  Q.  C,  and  Mr.  Wickens,  for  the  de- 
murrer of  the  Ottoman  Bank,  and  the  Solidior*  General 
(Sir  Roundell  PalTner),  Mr.  Giffard,  Q.C.,  and  Mr.  Wickena 
for  the  demurrer  of  the  Directors  : — 

This  is  a  Bill  to  restrain  us  from  carrying  out  an  agree- 
ment with  the  Sultan,  on  the  ground  that  the  Plaintiffs 
hold  a  previous  concession  from  the  Sultan,  which  gives 
them,  as  they  allege^  an  equity  against  the  Sultan.  With 
the  Flaintifis'  agreement  we  have  nothing  to  do,  and  the 
only  way  in  which  we  could  be  reached  would  be  by  their 
suing  the  Sultan  as  a  party,  and  obtaining  an  injunction 
against  him,  to  prevent  him  from  carrying  out  our  agree- 
ment This  the  Flaintifis  seem  to  have  known  was  im- 
possible, because  the  agreement  under  which  we  are  acting 
was  an  agreement  entered  into  by  the  Sultan  in  his  politi- 
cal capacity  relating  to  the  prerogative  of  issuing  paper 
money^  and  cannot  be  the  subject  of  a  suit  in  this  Court 
against  the  Sultan:  Duke  of  Brunswick  v.  Kvng  of 
Hanover  (a),  Emperor  of  Austria  v.  Day  (6).  The  allega- 
tions of  the  Bill  are,  that  the  Sultan  has  granted  the 
exclusive  privilege  of  issuing  paper  money  in  Turkey  to 
the  Plaintiffs,  and  that  we  are  the  Sultan's  agents  for 
carrying  out  a  different  agreement  in  breach  of  the  Plain- 
tifis'  privilege.  If  this  is  so,  the  agent  cannot  be  sued  in 
the  absence  of  the  principal,  who  is  bound  by  the  alleged 
equity,  and  the  Sultan,  though  he  is  made  a  nominal  party^ 
cannot  be  sued  in  this  Court. 


ArffumenL 


(a)  2  H.  L.  Cas.  1. 


(6)  2  Giff.  628 ;  3  D.  G.  F.  &  J.  217. 
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1863.  Mr.  BoU,  Q.C.,  and  Mr.  Druee,  for  the  bill  :— 

The  contention  on    the  other  side  is  this — ^that  one 
BrUiah  subject  may  be  a  party  to  a  fraud  upon  another 
BriHah  subject^  if  he  acts  under  the  direction  of  the  Sultan, 
Argumemi.     ^^^  cannot  be  made  amenable  to  this  Court 

Our  position  is  this:  The  privileges  granted  to  us  by 
our  concession  are  rights  of  property  vested  in  us.  The 
Sultan  attempts  to  defraud  us  of  this  property  ;  and  though 
the  Court  may  not  be  able  to  reach  him,  it  will  protect  our 
prox)erty  against  any  persons  within  the  jurisdiction  of  the 
Courts  who  are  aiding  and  abetting  in  the  fraud.  Theie  is 
a  distinction  between  a  contract  entered  into  in  derogation 
of  subsisting  rights,  and  acts  done  in  such  derogation*  The 
Court  might  not  be  able  to  prevent  the  Defendants  fttim 
entering  into  their  contract ;  but  it  can  and  will  prevent 
British  subjects  from  doing  any  acts  by  which  we  may  be 
deprived  of  the  property  we  have  acquired.  Suppose  the 
two  inconsistent  contracts  had  been  entered  into,  not  by  a 
foreign  sovereign  but  by  a  British  subject  abroad,  who 
could  not  be  reached  by  the  process  of  the  Court — ^would 
he  be  allowed  to  complete  his  fraud  by  the  agency  of  per- 
sons within  the  jurisdiction  of  this  Court  ?  If  A.  grants  an 
exclusive  right  to  B,,  and  then  grants  the  same  right  to  C. 
and  goes  out  of  the  jurisdiction,  can  it  be  said  that  B.  has 
no  equity  to  restrain  C.  from  infringing  his  right? 

The  Bill  further  allies,  that  the  Defendants  were  aware 
of  our  vested  rights  when  they  took  their  own  concession. 
If,  in  the  case  supposed,  C.  could  do  no  act  if  A.  were  re- 
strained, the  only  relief  would  be  against  A.,  but  if  C.  was 
in  a  position  to  act  without  A.,  then  there  would  be  an 
independent  injunction  against  him  ;  and  this  may  be 
granted  whether  J.,  is  or  is  not  within  the  reach  of  the 
Court.  To  refrise  to  interfere  in  such  a  case  would  be  to 
refuse  protection  to  the  property  of  B.     The  mere  fact  that 
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the  Court  is  unable  to  give  complete  relief  against  every 
one  conoemed,  will  not  prevent  it  from  restraining  a  wrong 
contemplated  by  a  person  who  is  amenable  to  the  Court: 
Lwndey  v.  Wagner  (a),  The  MesMogeries  Impericdes  v. 
Baine$(b). 

So  when  a  vendor  sells  to  A,,  and  then  sells  again  to  B. 
with  notice,  and  B.  does  some  act  to  interfere  with  A*8 
right,  the  Court  will  restrain  B.  no  less  than  the  vendor: 
Goodman  v.  Fielding  (c). 

Then  it  is  said,  that  the  subject  matter  of  the  contention 
belongs  to  the  Sultan's  prerogative.  But  that  is  immaterial 
after  we  have  acquired  a  right  of  property,  and  therefore  a 
right  to  be  protected  against  x)ersons  within  the  jurisdiction 
of  the  Court  A  patent  grows  out  of  prerogative  right 
(limited  by  the  statute  of  monopolies  and  by  later  Acts) ; 
yet  the  Court  restrains  infringements  by  the  grantee  of  a 
second  patent 


1863. 


Ari/mitakU 


Vice-Chancellor  Sir  TV.  Page  Wood:— 

I  cannot  entertain  any  doubt  upon  this  Bill  It  is  rather 
a  bold  attempt,  and  has  been  supported  very  ably  indeed 
by  the  arguments  on  behalf  of  the  Plaintiffs ;  but  I  think 
it  is  quite  clear  that  an  engagement  entered  into  with  a 
foreign  Government  such  as  that  upon  which  the  Plaintiffs' 
rights  depend,  is  not  an  engagement  which  the  Court  can 
enforce,  or  against  the  breach  of  which  it  can  give  any 
relief.  The  Bill  states  throughout — consistently  no  doubt 
with  the  fact — ^that  this  grant*  upon  which  the  Plaintiffs 
rest  their  claim  to  relief,  is  the  act  of  a  foreign  Govern- 
ment. The  first  statement  of  it  is,  that  a  scheme  was  en- 
tered into  for  establishing  a  Company  for  circulating  notes 
in  the  dominions  of  the  Sultan  of  Twirhey  \  thai  the  scheme 

(a)  1  D.  G.  M.  G.  G04.    (6)  11  W.  R.  322.    (c)  4  D.  M.  G.  90. 
VOL.  I.  L  L 


Jvdgmtnt. 
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Bank. 

Judgment 


was  approved  by  the  Government  in  the  name  and  on 
behalf  of  his  Imperinl  Majesty  about  the  month  of  March, 
1 858 ;  that  such  approval  was  communicated,  on  behalf  and 
with  the  authority  of  his  Imperial  Majesty,  to  the  Plain- 
tiffs, the  projectors  of  the  Bank,  with  an  assurance  that  the 
Sultan  would  undertake,  as  a  condition  precedent  to  the 
Company's  commencing  the  business  of  the  Bank,  to  with- 
draw from  circulation  the  whole  of  the  kaimes  or  pap^ 
money  which  were  then  current  in  his  kingdom.  The 
Government^  it  is  said,  communicated  to  the  projectors 
of  the  Bank^  that  his  Itnperial  Majesty  would  secure  to 
certain  concessionaires  who  are  represented  by  the  Plain- 
iiSs  such  rights  and  privileges  as  were  required  for  the 
purposes  of  the  projected  Company  by  an  Imperial  firman 
or  concession.  Then  follows  the  concession  which  was 
granted  by  the  Sultan,  giving  to  these  Plaintiffs  the  exclu- 
sive privileges  which  they  now  dainL  Now  standing  upon 
that  right,  the  Plaintiffs  raise  this  case :  They  say^  Uiat 
this  Courts  acting  upon  the  jurisdiction  which  it  always 
exercises  over  contracts,  will  not  suffer  anyone  to  do  any- 
thing in  derogation  of  his  contract ;  and  it  is  further  con- 
tended on  the  authority  of  Luraley  v.  Wagner  and  other 
like  cases,  that  the  Court,  acting  upon  the  same  jurisdiction, 
will  prevent  a  third  person,  with  knowledge  of  the  contract, 
from  assisting  either  of  the  parties  to  it  to  defeat  his  own 
engagements.  Without  expressing  any  opinion  on  this 
point,  it  is  enough  to  say,  that  these  are  the  principles  on 
which  the  Court  is  now  asked  to  act  in  a  case  where  the 
agreement  is  with  a  foreign  sovereign. 


Now,  unless  the  Court  is  prepared  to  hold  that  this  is  a 
contract  which  it  can  enforce  against  the  principal,  it  seems 
to  me  impossible  (inasmuch  as  all  the  rights  of  the  Plaintiffs 
stand  upon  the  contract)  to  hold  that,  if  the  same  sovereign 
power  chooses  to  act  in  derogation  of  the  right  granted  by 
the  first  sovereign  act,  I  can  interfere  with  the  sovereign 
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power  itself  to  prevent  an  act  in  derogation  of  it.  But  if 
I  cannot  interfere  with  the  principal^  how  can  I  interfere 
with  the  accessory,  namely,  the  person  who  is  alleged  to 
be  aiding  in  defeating  the  rights  which  the  sovereign 
power  has  granted  by  the  first  concession.  That  the 
grant  operates  through  the  medium  of  the  sovereign  power 
of  the  Ottoman  Empire  acting  for  state  purposes  there  can 
be  no  question.  Mr.  Rdt  attempted  to  draw  a  distinction 
between  the  act  of  a  sovereign  doing  something  for  his 
own  benefit,  and  the  act  of  what  is  called  the  legislature, 
where  a  legislature  exists  ;  but  the  fact  that  the  sovereign 
has  the  control  of  the  money  current  in  his  kingdom  only 
amounts  to  this :  that  it  is  a  privilege  enjoyed  by  him  for 
the  public  purposes  of  his  country.  The  right  of  ascertain- 
ing what  shall  be  the  current  coin  of  the  kingdom  is  vested 
in  the  sovereign  of  the  country,  but  that  right,  like  every  other 
right  which  he  holds  qua  sovereign,  is  presumed  to  be  exer- 
cised for  the  benefit  of  the  community  upon  public  grounds. 
This  is  not  a  contract  for  the  private  benefit  of  the  sovereign, 
of  which  this  Court  might  take  cognizance,  but  simply  a 
grant  of  the  sole  right  of  issuing  notes  as  part  of  the 
current  coin  of  his  realm,  made  by  the  Sultan  in  his  public 
capacity  as  the  sovereign  of  the  country. 

That  being  the  nature  of  the  contract,  what  is  the  alleged 
breach?  It  is  thus  put  in  the  34th  paragraph  of  the  Bill. 
The  Plaintiffs  say  they  have  lately  discovered,  as  the  fact  is^ 
that  the  Defendants  the  Ottoman  Bank,  who  are  a  London 
Banking-house,  have  recently  concerted  a  scheme  for  sup- 
planting the  Bank  of  Turkey ,  and  obtaining  for  their  own 
use  the  sole  privilege  of  issuing  notes  or  paper  money  within 
the  Turkish  dominions,  and  for  depriving  the  Plaintiffs  and 
the  shareholders  in  the  Bank  of  Turkey  of  the  benefit  of 
the  concession  granted  to  them ;  that  with  that  view  the 
Ottoman  Bank  and  the  Directors  thereof  have  applied 
to  the  Turkish  Government  for  a   concession  to  enable 
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them,  in  conjuDction  with  other  persons  whose  names 
are  unknown  to  the  Plaintiffs,  to  establish  a  Company  for 
the  purpose  of  carrying  on  banking  business  at  Consta/iiHr 
nople  and  in  London,  which  Company  is  intended  to  be 
formed  under  the  style  of  the  Imperial  Bank  of  Turkey, 
and  that  the  Turkish  Qovemment  has,  at  the  instance 
of  the  Ottoman  Bank,  agreed  to  grant  to  them  a  con- 
cession for  these  purposes,  together  with  the  sole  and 
exclusive  privilege  of  issuing  paper  and  bank-notes,  to 
be  a  legal  tender  within  the  Turkish  dominions;  and 
that  a  concession  with  such  sole  and  exclusive  privilege 
as  aforesaid,  has  been  already  granted  by  the  Govemment, 
conferring  the  same  privileges  as  were  conferred  by  the 
grant  to  the  Flaintiffi. 

I  do  not  think,  in  the  view  I  take  of  the  case,  that  it 
is  necessary  to  inquire  whether  the  first  grant  has  been 
annulled  or  not  by  subsequent  proceedings.  I  will  assume 
that  it  is  still  in  force,  and  that  a  second  grant  has  been 
made  inconsistent  with  it,  by  the  same  Sovereign  power 
which  granted  the  first.  Suppose  there  was  an  Act  of 
Parliament  granting  to  the  Bank  of  England  the  exclusive 
right  of  issuing  bank  notes  which  should  be  a  legal  tender 
throughout  the  country  ;  and  suppose  another  Act  of  Par- 
liament was  passed  which  granted  the  same  privileges  to 
some  other  Company.  In  such  a  case  as  that,  this  Court 
could  not  possibly  interfere.  It  is  not  as  it  was  put  in 
argument,  that  individuals  are  to  be  protected  in  breaking 
the  law,  with  the  assistance  of  foreign  authority,  and  by 
force  of  the  grant  of  a  foreign  sovereign ;  but  that  those  who 
depend  upon  the  grant  of  a  foreign  sovereign  cannot  obtain 
the  aid  of  this  Court  against  the  act  of  the  foreign  sovereign 
in  making  a  second  grant  inconsistent  with  the  first.  It  is 
the  act  of  a  foreign  sovereign  power  which  overrides  every- 
thing. In  reading  the  charges  of  fraud  or  impropriety 
contained  in  the  thirty-fourth  paragraph,  viz.,  that  the 
defendants  concocted  a  scheme  for  obtaining  a  concession 
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from  the  Turkish  Governmont,  one's  mind  is  brought  back 
to  those  cases  in  which  this  Court  has  been  asked  to  restrain 
persons  from  applying  for  an  Act  of  Parliament  inconsist^ 

ent  with  some  rights  vested  in  the  Plaintiflfe.     The  Court         

always  says,  it  cannot  interfere  to  prevent  persons  from  ap-      Judgmtnt. 
plying  to  the  Legislature,  the  sovereign  power,  to  grant 
anything  they  please ;  nor  is  it  competent  to  this  Court  to 
restrain  any  gentleman  from  applying  to  the  Sultan  of 
Turkey  for  a  concession,  any  more  than  I  could  restrain 
them  from  applying  to  our  own  Legislature  for  an  Act 
of  Parliament ;   nor,  after  the  grant  is  made,  can  I  inter- 
fere to  prevent  them  from  using  the  grant  made  by  the 
same   sovereign  authority.     I  cannot  conceive  where  ap- 
plications of  this  description    would    end,  if  they  were 
once  acceded  to.     Railroad  concessions  would  come  within 
the   same  principla     Assuming,  for  the  sake  of   argu- 
ment, that  the   Bill  sufficiently  avers  that   the   conces- 
sion to  the  Plaintiffs  has  never  been  revoked,  or,  if  we  sup- 
pose in  an  analogous  case,  that  our  Legislature  has  made 
two  inconsistent  enactments,  has  granted  the  right  to  one 
English  railway  company  to  make  a  railway  from  one 
place  to  another,  and   has  afterwards  granted  the  same 
right  to  a  second  railway  company,  how  could  I  restrain 
that  second  railway  company  from  constructing  the  rail- 
way ?     I  might  go  much  further,  and  take  the  case  of  a 
country  like  Turkey,  or  any  other  sovereign  power  which 
might  choose  to  give  to  English  merchants  in  general  the 
sole  right  of  trading  to  any  port  of  their  dominions;  could 
the  Attoimey- General  of  this  country  proceed  against  some 
Italian  or  Frenchman  residing  in  this  country,  and  sub- 
ject to  the  jurisdiction  of  this  Court,' to  prevent  him  from 
sending  a  ship  to   that   country?     It  seems  to  me  it  is 
impossible   to  hold,  that  this   Court  has  jurisdiction   to 
interfere  with  any  step  which  the  Ottonfian  Government 
may  take  in  this  matter  according  to  its  own  sole  will 
and  discretion.     Therefore  I  am  bound  to  allow  the  de- 
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Practice— All'    rp 

8wer—Di8.      X  HE  Bill  stated,  that,  upon  the  marriage  of  the  father  and 

covery. 

The  rule  that    "^^^^^l^^r  ^^  the- Plaintiff,  two  indentures  of  settlement,  dated 

a  Defendant  q^  qj.  about  the  15th  June,  1829,  were  executed,  settling 
who  elects  to  .  '  i  — & 

answer  must      certain  large  sums  for  the  benefit  of  the  parents  for  their 

thoiTg^h  subject  respective  lives,  with  remainder  for  the  benefit  of  their 

KcepS:  cWldren  in  the  usual  way. 

applies  to  a 

cftso  where  the  It  further  stated,  that  the  Defendants  Robert^  James, 
sists  of  a  WHUaniy  and  Wadham  Suttoii,  had  been  appointed  and 

noTpLaded!*'*'  ^®^®  trustees  of  these  settlements,  and  had  received  consi- 
and  where  the    Jerable  sums  of  money  in  respect  thereof,  which  or  some 

discovery,  ^  *      • 

assuming  the  part  thereof  were  then  in  their  hands  subject  to  the  trusts 
the  BUI  and      of  the  settlements. 

denied  by  the 

substantiated,  The  Ordinary  interrogatories  were  founded  on  these  al- 
mi^iitbema-  legations,  and  the  Defendants  above  named  were  called 
tcrial  to  the       upon  to  set  forth  an  account  of  all  moneys  come  to  their 

relief  to  be  ob-    ,  '^    ,         ,  .  _  .  ^  "^ 

tained  at  the     hands  subject  to  the  said  trusts. 

'  Hearing. 

The  Defendants  twice  applied  for  and  obtained  further 
time  to  answer ;  and  on  the  31st  July,  1863,  they  filed  a 
joint  and  several  answer,  in  which  they  stated  that  there 
was  no  such  indenture  as  that  stated  in  the  Bill ;  and  they 
set  forth  an  indenture,  dated  19th  March,  1829,  which,  as 
they  stated,  was  the  settlement  made  upon  the  mar- 
riage of  the  Plaintiffs'  parents,  and  of  which  Robdi 
and  James  Suttoii  and  one  FhiUpotts  were  the  trustees. 
Under  the  trusts  of  that  deed  the  fund  was  settled  upon 
the  PlaintifTs'  mother  for  life,  with  remainder  among  her 
children,  as  she  and  her  husband  or  the  survivor  should 
appoint,  and  in  default  of  appointment  equally. 

The  answer  then  stated  the  death  of  the  husband,  with- 
out having  made  any  joint  appointment,  and  that  the  widow, 
on  the  31st  July,  1863,  had  executed  an  irrevocable  ap- 
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pointment  of  the  entire  fund,   absolutely  excluding  the 
Plain  tiflF. 

The  Defendants  submitted,  that,  under  these  circum- 
stances, the  PlaintifiSi  had  no  interest  in  the  settled  fund, 
and  that  they  were  not  bound  to  set  forth  any  account. 

To  this  answer  the  Plaintiffs  excepted. 

After  the  exceptions  had  been  filed,  but  before  they  were 
argued,  the  Defendants  RobeH  and  James  Sutton  died ; 
but  all  parties  agreed  that  the  exceptions  should  be  argued 
as  if  they  had  been  exceptions  to  the  answer  of  William 
and  Wadham  Sutton  merely. 


Mr.  Angelo  Lewis  for  the  exceptions: — 

The  Defendants  not  having  pleaded  that  we  have  no 
interest,  must  answer  as  if  we  had  established  our  claim : 
Reade  v.  Wbodroffe  (a). 

The  appointment  which  they  set  up  to  defeat  us  was 
not  executed  till  after  they  had  twice  obtained  time  to 
answer  :  Lynch  v.  Lecesne  {b), 

Mr.  Rolt,  Q.  C,  and  Mr.  Dickinson,  for  the  answer  : — 

Part  of  the  exception  must  certainly  be  overruled,  there- 
fore it  must  all  be  so. 

The  Vice-Chancellor. — That  used  to  be  so  in  cases 
of  impertinence,  not  of  insufficiency. 

Mr.  Roll, — Here  we  deny  two  different  points,  and  must 
have  pleaded  both ;  but  double  pleading  is  not  allowed  in 
equity.  We  say,  1  st.  There  is  no  such  settlement ;  2ndly, 
The  Plaintiff  has  no  interest  under  any  settlement. 

We  are  not  called  upon  to  answer  when  the  discovery,  if 
supplied,  would  be  inconsistent  with  the  Plaintiff's  case: — 
De  la  Rue  y.  Dic/dnson  (c). 

(a)  24  Beav.  421.       (b)  1  Hare,  626.       (r)  3  K.  &  J.  .388. 
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IMS.        Vice-Chakcellor  Sib  W.  Page  Wood:— 

The  old  rule  was  very  strict,  thai  a  Defendant  who  elects 
to  answer  must  answer  fully :  this  has  been  dispensed  with 
Judgment.  where  it  has  been  seen  plainly  that  the  point  raised  is  one 
which  must  be  determined  at  the  Hearing ;  and  that 
the  discovery  will  be  unnecessary  for  the  piurpose  of  the 
Hearing,  and  useless  if  the  decision  be  in  one  way ;  and 
in  a  case  (a)  where  there  was  a  prim&  facie  right  to  an 
account,  but  it  was  evident  that  the  resiilt  of  the  account 
would  not  affect  the  question  to  be  decided  at  the  Hearing, 
I  have  refused  to  enforce  the  discovery :  and  the  same 
course  has  been  taken  in  cases  like  Adams  v.  Fisher  (b\ 
where  a  mere  creditor  claimed  to  have  a  discovery  of  the 
title  deeds  of  the  testator's  whole  estate,  and  the  Court 
refused  to  permit  him  to  do  so.  But  this  is  a  totally  dif- 
ferent case,  and  I  see  no  reason  for  taking  it  out  of  the 
general  rule. 

If  you  choose  to  rest  on  a  short  point,  you  must  do  so  by 
plea;  or  if  not,  you  must  answer  ;  but  then  you  must  meet 
the  way  in  which  the  Plaintiff  puts  his  case,  and  must  an- 
swer fully  everything  which,  if  answered  according  to  his 
view,  would  assist  him  at  the  Hearing.  Here  the  Plaintiff 
says,  he  is  not  aware  of  the  exact  nature  of  the  instrument, 
but  he  gives  its  date  approximately,  and  then  inquires 
of  the  Defendants  whether  they  have  not  received  moneys  in 
respect  of  that  indenture,  or  of  some  other  and  what  inden- 
ture, &c.,  in  the  usual  terms :  and  they  say  **  there  is  no  such 
indenture ;  "  (but  then  there  is  an  indenture  something  like 
it,  under  which  the  Plaintiff  takes  an  interest)  :  then  they 
proceed  to  say,  that,  after  the  father's  death,  the  mother  made 
a  will,  by  which  she  excluded  the  Plaintiff  from  all  interest 
in  this  fund ;  and  that  since  the  Bill  was  filed  she  has  exe- 
cuted a  de€id  having  the  same  effect.  That  would  require 
much  examination  at  the  Hearing.      It  is  clear  I  cannot 


(a)  See  nexl  case. 


(6)  3  ^fy.  &  Or.  526. 
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listen  to  a  Btatement  that  there  is  no  such  indenture :  a  mere 
mistake  of  the  date  will  not  deprive  the  Plaintiff  of  his 
right  to  discovery,  the  Defendants  not  denying  that  they 
were  trustees  of  some  indenture ;  and  although  they  proceed 
to  set  out  an  indenture  which  docs  not  contain  their  names, 
they  do  not  pledge  their  oath  that  they  are  not  trustees. 

It  seems  to  me,  that,  under  these  circumstances,  the  Plain- 
tiff is  entitled  to  have  an  answer  to  his  interrogatory.  It 
would  have  been  exceedingly  easy  to  have  traversed  the  alle- 
gations in  the  B  ill  if  the  facts  allowed  it. 


1863. 

SWABKT 

V. 

Sutton. 
Judgment. 


LETT  V.  PARRY  (a). 

JL  HIS  was  the  hearing  of  a  number  of  exceptions  to  the 
answer  of  the  Defendant. 

The  Plaintiff  was  a  London  solicitor,  who  had  acted  as 
town  agent  of  the  Defendant  (a  country  solicitor),  both 
before  and  since  the  date  of  the  agreement  referred  to  in 
the  Bill. 

The  Bill  stated  that  a  large  sum  of  money  being  due  to 
the  Plaintiff  on  his  agency  bills,  he  brought  actions  for  the 
purpose  of  recovering  the  same;  and  that  such  actions 
were  compromised  by  an  agreement,  whereby  the  Plaintiff 
agreed  to  accept  a  sum  much  less  than  that  claimed  ;  and 
that  in  consideration  therefor  the  Defendant  agreed  to  give 
the  Plaintiff  the  whole  of  his  London  agency,  and  to  dis- 
continue the  employment  of  all  other  agents,  and  not  himself 
to  act  as  a  London  solicitor,  either  on  his  own  account  or 
as  agent  for  others ;  and  particularly  to  close  an  office  in 
Serjeanfa  Inn,   Fleet  Street,  where   he   had   previously 


(a)  This  seems  to  be  the  case 
referred  to  by  his  Honour  in 
Swahey  v.    Sutton,   ante,   p.  TilG. 

M  M  2 


See    also    Mamell 
2  J.  &  H.  320. 
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Pleading — 
ExcepHont — 
Right  to 
Account. 
Where  the  BiU 
prays  alterna- 
tive relief,  and 
the  Plaintiff 
would  only  be 
entitled  to  the 
discovery  asked 
for  nnder  one 
of  the  alterna- 
tives, which  is 
not  the  one 
principally 
relied  on  by  the 
Bill,  and  the 
information  de» 
sired  could  not 
be  material  for 
the  purpose  of 
determining 
to  which  of 
snch  alterna- 
tives the  Plain- 
tiff is  entitled, 
snch  discovery 
will  not  be 
compelled  be- 
fore the  llear- 
ing. 
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traDsacted  business  as  a   London  solicitor  on  his  own 
behalf. 

The  Bill  then  assigned  various  breaches  of  the  said  agree- 
ment, particularly  by  the  transaction  of  business  at  the  said 
office  in  8erjeani*8  Inn,  and  prayed  that  the  agreement 
might  be  put  an  end  to,  and  the  parties  remitted  to  their 
original  rights ;  or  if  not,  that  the  Plaintiff  might  be  de- 
clared entitled  to  be  paid  for  all  business  transacted  by 
the  Defendant  in  Serjeant's  Inn^  or  for  him  by  any  other 
London  agent,  as  if  he  (the  Plaintiff)  had  acted  as  such  agent 
in  the  said  business,  and  for  an  account  of  such  business. 

The  interrogatories,  amongst  other  things,  asked  for  this 
account.  The  Defendant^  by  his  answer,  submitted  that 
he  was  not  bound  to  set  forth  the  accounts;  and  such  refusal 
was  the  subject  of  the  third  of  these  exceptions. 


Argument,  Mr.  Giffard,  Q.C.,  and  Mr.  A.  E.  Miller,  for  the  ex- 

oeptions. 

Mr.  Hugh  Williams,  for  the  answer. 


Judgment.  ViCE- CHANCELLOR  SiR  W.  PAGE  WoOD,  after  allowing 

the  other  exceptions,  said — 

As  to  the  third  exception,  the  Plaintiff  has  shown  a 
prim&  facie  right  to  the  account  asked  for ;  but  it  is  plain 
that  the  information,  if  supplied,  could  be  of  no  use  to  him 
before  the  Hearing. 

If  he  succeed  in  the  suit,  he  must  obtain  one  of  two 
decrees: — Either  the  agreement  will  be  then  rescinded, 
in  which  case  he  will  not  be  interested  in  this  business  at 
all ;  or  else  the  account  he  now  desires  will  be  directed  by 
the  decree.    In  neither  case  can  he  want  this  discovery  now. 

Neither  allow  nor  overrule  this  exception. 
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1863. 


In  Re  HAMPSTEAD  JUNCTION  RAILWAY,  ^"^^  ^^^ 

Ex  Parte  BUCK.  jcM84M#.8o, 

TB2t— Apportion' 
HIS  was  a  motion  to  vary  the  certificate  of  Mr.  Bloxam,   mento/Ground- 

made  under  the  common  order  for  the  taxation  of  a  land-    -^      ,, 

Where  there  is 

owner's  bill  of  costs  as  against  the  Hampstead  Junction    «  hargain  be- 
7%    .7  /Y  tween  the 

liauway  Company,  ground  land- 

lord of  houses 

The  Petitioners  in  this  case  were  owners  of  the  freehold  ^onnd-fent* 
of  a  number  of  small  houses  in  Kentish  Town,  the  sites  of  ^^^  *  Railway 

Company  who 

which  had  been  let  for  building  by  a  lease  reserving  an  havo  taken  some 
aggregate  ground-rent  foV^he  w*^' 

ment  of  com- 

The  Hampstead  Junction  Railway  Company  obtained  P«n»ation  at 

^    *^  ^  -ir       a  go  many  years 

their  Act  in  the  Session  of  1853,  and  they  had,  as  they  purchase  on 
required  some  of  these  houses  for  the  purposes  of  their  the  houses 
undertaking,  served  the   owners  with    the   usual  notices  Jj^apporttonk^^ 

prior  to  their  application  for  a  Bill.  *^e  ground- 

*  ^  "^  rents  between 

the  houses 
Thereupon  the  Petitioners  opposed  the  Bill  in  Parlia-  taken  and  those 

ment;  but  the  opposition  was  afterwards  withdrawn  in  con-  p^^aWe  by  the 

sequence  of  an  agreement,  dated  August  19th,  1853,  and  fhTjL^ds""'^"' 

come  to  between  the  agents  of  the  parties.  Clauses  Con- 

solidation Act, 

This  agreement  was  in  the  following  terms: —  5«iiiftfe,they 

would  have 

"At  the  close  of  the  Session  of  Parliament  in  1853,  been  so  payable 

had  the  matter 

when  the  Petitioners  were  opposing  this  Bill  in  the  House  come  under 
of  Lords  at  the  last  day  of  the  Session,  the  following  agree-  '^^  ^  ®'  ®^* 
ment  was  entered  into  between  Mr.  Lam^gley,  the  solicitor 
for  the  freeholders,  and  Mr.  Tite,  the  surveyor  on  behalf  of 


the  Company: — 

"  It  is  agreed  between  William  Henry  Langley  and 
William  Tite,  Esquires,  the  first  on  behalf  of  Mr.  Buck,  and 
the  latter  on  Ijehalf  of  the  Hampstead  and  City  Junction 
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1863.  Company,   that  the  Company  shall  pay  for  property  re- 
in MB  Hamp-  quired  a  sum  equalling  thirty-five  years'  purchase  on  the 
tTonRail^at  ground-rent;  all  questions  of  collateral  damage  to  the  estate 
Ex  PABTB  and  value  of  reversion  (if  any),  to  be  decided  by  arbitration 

or  a  jury,  as  Mr.  Bv/ik  may  prefer ;  Mr.  Buck's  costs,  not 

Statement.  ^^^q^^Ij^^  £200,  to  be  paid  by  the  Company.     The  Com- 
pany not  to  use  the  arches  for  storing  manure  or  coals." 

The  costs  referred  to  in  the  agreement  were  the  costs  of 
the  Parliamentary  opposition. 

In  order  to  carry  out  this  agreement,  it  became  necessary 
to  apportion  the  groimd-rents  between  the  houses  taken  by 
the  Company  and  those  not  so  taken;  and,  in  making  this 
apportionment,  the  Petitioners  incurred  considerable  costs, 
the  principal  item  being  a  sum  of  <f  21  paid  to  their  surveyors 
as  a  fee  for  their  services.  The  apportionment  was  embodied 
in  a  deed  to  which  the  Company  was  a  party,  wherein  the 
various  houses  taken  by  the  Company,  and  the  appor- 
tioned part  of  the  ground-rents  attributed  to  such  houses, 
were  specified  in  detail  in  a  schedule. 

This  deed  contained  the  following  clause: — 

"  And  it  is  hereby  further  declared  and  agreed,  that  the 
said  Company  shall  bear  and  pay  all  and  singular  the 
costs,  charges,  and  expenses  of  and  incident  to  the  prepa- 
ration of  these  presents  and  the  execution  hereof  by  the 
several  parties  hereto." 

The  solicitors  of  the  Petitioners  delivered  to  the  Com- 
pany a  bill  of  costs,  including  all  the  charges  and  expenses 
aforesaid,  which  the  Company  declined  to  pay,  on  the 
ground  that  they  were  not  costs  incident  to  the  preparation 
of  the  deed.  Thereupon,  the  ordinary  petition  was  pre- 
sented by  the  landowners  for  taxation  of  the  bill  as  against 
the  Company,  in  accordance  with  the  provisions  of  the 
Lands  Clauses   Consolidation   Act ;   and  on   the  24th  of 


\ 
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March^  L863,  the  common  order  for  taxation  was  made  at         1868. 
the  Rolls.  jjf  ^  Hamp- 

STBAD    JONO- 

The  Taxing  Master  disallowed  all  the  costs  of  the  ap-  tiohRailwat, 
portionment,  except  the  mere  costs  of  drawing,  settling,         Buck. 
engrossing,  and  executing  the  deed  itsolf.  Statement. 

This  motion  was  now  made  by  way  of  appeal  fro     such 
disallowance. 


Mr.  Gifard,  Q.C.,  and  Mr.  F.  H.  Colt,  for  the  motion :—      Argument, 

The  question  is,  are  the  costs  of  apportionment  costs  of 
conveyance  within  the  meaning  of  the  82nd  section  of  the 
Lands  Clauses  Consolidation  Act  ? 

The  sale,  including  this  apportionment,  was  carried  out 
by  agreement  under  the  provisions  of  sect  119  ;  therefore 
the  costs  are  governed  by  sect  82,  not  by  sect  80. 

It  does  not  appear  why  there  should  be  so  much  dif- 
ference as  there  is  in  the  verbiage  of  these  sections;  but  still 
the  object  of  the  Act  is  clear,  and  that  is  to  indemnify  the 
landowner  completely. 

The  agreement  was  entered  into  to  obviate  parliamentary 
opposition,  and  there  was  not  time  then  to  determine  the 
amount  of  the  ground-rents ;  but  the  agreement  must  be 
taken  to  have  contemplated  that  this  would  be  deter- 
mined, as  it  provides  for  the  pa^iment  of  thirty-five  years* 
purchase  of  such  amount;  therefore,  the  costs  of  such  de- 
termination, principally  surveyors'  charges,  are  clearly 
included  in  the  agreement;  yet  they  are  all  disallowed, 
and  the  mere  costs  of  the  deed  of  apportionment  allowed. 

There  were  forty  separate  leasehold  tenants  to  deal  with. 

The  costs  of  preparing  the  schedule  are  properly  costs 
of  preparing  the  deed,  which  would  have  been  useless  with- 
out this  schedule. 


Buck. 
Argument 
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1863.  [They  referred  to  Be  Spooner's  Estate  (a),  Lake  v.  Eastern 

In  rb  Hamp-    Counties  Railway  Company  (6).] 

BTEAD   JdNO 

tionKailwat, 

Ex  PARTE  Sir  Hugh  CairTis,  Q.C.,  and  Mr.  Speedy  contra : — 

The  bill  of  costs  properly  begins  with  the  abstract. 

Suppose,  in  an  ordinary  case  of  sale,  the  vendor  found 
it  necessary  to  have  a  valuation  made  in  order  to  get  at 
the  proper  consideration  money,  could  it  be  said  that  the 
expenses  of  the  valuation  were  costs  of  conveyance  ? 

The  state  of  the  relations  between  landlord  and  tenant  is 
nothing  to  the  Railway  Company,  who  are  going  to  take 
possession  of  the  land ;  this  is  merely  a  controversy  to 
settle  the  amount  of  the  consideration;  if  the  vendor  em- 
ployed surveyors  it  was  for  his  own  benefit. 

There  is  a  good  reason  for  the  distinction  between  s.  80 
and  8.  82  of  the  Act ; 

The  former  section  deals  with  persons  unable  or  unwilling 
to  contract,  and  the  Legislature  has  said,  '  if  you  take  a 
man's  land  by  force,  you  must  pay  all  the  Costs  arising  out 
of  the  transaction;'  but  s.  82  relates  to  purchases  by  agree- 
ment, where  the  vendor  can  make  his  own  terms,  or,  if  he 
go  before  a  jury,  can  urge  any  incidental  expenses  before 
the  jury  as  a  ground  for  increase  of  compensation  ;  therefore 
the  Act  only  provides  ordinary  costs  in  this  case. 

Then,  as  to  the  special  agreement.  The  words  "  of  and 
incident  to  the  preparation  of  the  deed  "  mean  the  ordinary 
professional  costs  of  the  vendor's  solicitor.  The  costs  now 
in  question  are  not  costs  incident  to  the  preparation  of  the 
deed,  but  costs  of  arriving  at  certain  conclusions  of  fact 
which  are  to  be  recited  in  the  deed. 

In  Re  South  Wales  Raihvay  Company  (c),  the  costs  of 
obtaining  a  conveyance  from  an  infant  were  refused. 

(a)  1  K.  &  J.  220.  (h)  19  L.  T.  323.         (c)  14  Beav.  418. 
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Mr.  Oifard  in  reply. — It  cannot  be  meant  that  the 
things  specified  in  s.  119  shall  in  all  cases  be  done^  and  yet 
the  owner  shall  not  have  the  costs  of  doing  so. 

No  solicitor  could  take  upon  himself  to  prepare  such  a 
schedule  as  this. 
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1863. 

Im  re  Hamp- 
8TEAD  Junc- 
tion Railway, 

Ex  PARTB 

Buck. 
Argument, 


Vice-Chancellok  Sir  W.  Page  Wood: — 

This  case  turns  on  the  difference  between  the  expense 
of  ascertaining  the  thing  to  be  conveyed  and  the  expense 
of  conveyance. 

I  do  not  see  in  what  way  I  can  give  any  costs  under 
s.  82,  which  are  not  costs  of  or  incidental  to  the  conveyance. 
But  the  conveyance  is  a  perfectly  distinct  thing  from  that 
which  is  to  be  conveyed,  and  from  preliminary  negotiations. 
The  conveyance  begins  when  you  have  ascertained  what 
is  to  be  conveyed,  and  then  the  provision  of  the  Act  is, 
that  the  Company  are  to  pay  the  costs  of  verifying  the  title 
and  the  expenses  of  conveyance. 

Suppose,  for  instance,  it  had  been  necessary  to  make  a 
map  of  this  land  for  the  purpose  of  annexing  it  to  the 
deed,  that  would  have  been  an  expense  of  conveyance.  So 
in  the  case  of  a  schedule,  the  preparation  of  a  draft  sche- 
dule is  a  proper  expense  of  conveyance,  and  so  also  is  the 
necessary  expense  of  ascertaining  that  such  draft  is  correct 
For  example,  if  the  solicitor  who  prepared  this  deed  had 
requested  the  surveyor  to  look  over  the  schedule  and  see 
that  it  properly  represented  the  apportionment,  I  should 
have  considered  the  surveyor's  charges  for  so  doing  pro- 
perly included  in  the  expenses  of  conveyance. 

As  regards  the  Act,  I  think  Mr.  Speed's  explanation  the 
right  one.     Section  82  deals   simply  with  the  legal  ex- 


Judgment, 


i 
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1863.  penaes  of  making  title  and  conveying  the  property^  taking 
In  u  Hamp-  these  expenses  in  their  largest  sense,  but  not  with  any 
mowRiJLw^   costs  of  ascertaming  what  that  is  which  is  to  be  put  into 

Ex  PARTE      the  document. 
Buck. 

Judgmeiu.  jf  the  parties  cannot  agree,  they  go  before  a  jury,  and  the 

vendor  can  make  any  use  he  pleases  of  any  such  expenses 
as  these  for  the  purpose  of  inducing  the  jury  to  give  him  a 
larger  sum  as  compensation.  In  that  way  this  gentleman 
might  have  had  all  these  expenses.  Section  80,  on  the 
other  hand,  does  not  apply  except  where  there  is  inability 
to  convey,  or  the  Company  are  compelling  an  unwilling 
owner  to  part  with  his  land ;  and  then,  of  course^  the  parties 
can  do  nothing  by  agreement,  and  the  Company  must  be 
the  sole  actors  and  pay  all  expenses. 

Whether  the  Taxing  Master  has  or  not  disallowed 
anything  which  is  covered  by  this  judgment,  I  do  not  know : 
if  the  surveyor  has  been  allowed  for  looking  over  the  deed 
and  seeing  that  the  schedule  was  correct,  that  would  be  right, 
but  I  cannot  allow  anything  more  than  this.  If  the  parties 
think  it  worth  while,  I  will  refer  the  matter  back  to  the 
Taxing  Master  with  this  expression  of  opinion ;  but  it  is 
for  them  to  consider  whether  the  best  plan  would  not  be 
to  let  the  matter  rest  where  it  is. 


It  was  ultimately  arranged  that  there  should  be  no  order 
on  the  motion  for  costs  or  otherwise. 
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1862. 


THORNTON  v.  M*KEWAN.  Nov,  nth. 

PI-,  Guarantee — 

1  HIS  was  the  Hearing  of  a  cause  instituted  under  the  fol-   ^jjl£l^ 

lowing  circumstances : —  —Equitable 

®  Drfence^  which 

mi      -TV   /*      1  -    ,  .  1  1  !•        /»  might  have  been 

The  Defendant  was  one  of  the  registered  public  omcers  taken  at  Law— 
of   the    London   and    County    Joint    Stock    Banking    ^emand^ 
Company,  and  was  sued  on  behalf  of  the  Company.  Where  a 

limited  gna- 

In  the  month  of  July,  1856,  the  Plaintiff  gave  to  the  gi°eJ^^^d^Se 
Defendant,  on  behalf  of  the  Company,  the  following  letter  limit  has  been 

'^      "^  exceeded  by 

of  guarantee: —  •  the  guarantee, 

who  afterwards 

-  London,  July  23rd,  1856.       l^ZZu^ 
"  To  the  London  and  County  Bank,  debUMr^a^^Ti- 

*'In  consideration  of  your  advancing  to  Mr.  Bdmund  rantorisen- 
Smith  the  sura  of  ,£*5000,  from  time  to  time,  as  he  may  {J^^J  of  a* 
require,  I  hereby  guarantie  and  hold  you  harmless  from  proportional 
any  loss  that  may  arise  to  you  in  consequence  of  such  dividend  on 
advances  ;  and  this  shall  be  to  you  a  continuing  guarantie  guarantied, 

to  the  extent  of  £5000.  *  L'^'TKe'^" 

"James  Thornton."      Ulfpaiddebt 

greatly  exceeds 
the  amount  of 
At  this  time  Smith  was  indebted  to  the  Bank  in  a  sum  such  guaranty. 

exceeding  £18,000,  and  this  fact  was  known  to  the  Plain-      Where,  in 

such  a  case, 

tiff.  the  guarantee 

has  recovered 

Smith  died   in  the  course  of  the  year  1857,  and  his  gu^a^ntied'in* 

estate  was  the  subject  of  a  creditors'  suit  of  Cfray  v.  Smith.  *°  ^H**^^ 

Under  the  decree  in  that  suit,  the  Bank  were  admitted  guarantor,  the 

to  prove  as  creditors  for  the  sum  of  je50,345  :  0  :  5,  upon  iltter  tofile  a 

which  they  received  dividends  at  the  rate  of  85.  9d.  in  the  J^coun^t  and 

£1,  amounting  in  all    to   the   sum  of  £22,157  :  3  :  11,  payment  to 

°  him  of  such 

leavmg  a  balance  of  <£^28,4*87  :  16  :  6  due  to  them.  diyidends.is 

not  barred  by 
the  fact  that  he  might  have  pleaded  a  set-off  to  that  extent  in  the  action,  and  omitted  to  do  so. 

Such  a  claim  is  not  a  "  mere  money  demand"  within  the  meaning  of  the  principle  which 

9xclude2»  suits  fur  damages  merely. 
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1862.  It  was  admitted  that  £50,645  :  0  :  5  represented  the 

whole  of  the  debt  due  from  Smith  to  the  Bank,  guarantied 
and  unguarantied. 

Statement.  In  the  month  of  June,  1861,  the  Defendant,  on  behalf  of 

the  Bank,  commenced  an  action  against  the  Plaintiff,  on 
his  guaranty,  and  recovered  if  5000  and  costs,  which  was 
duly  paid. 

The  Plaintiff  stated  that  he  did  not  then  know  that  any 
dividend  had  been  received  from  Smith* a  estate. 

In  the  month  of  December,  1861,  the  Plaintiff's  solicitor 
wrote  to  the  solicitors  of  the  Bank,  claiming  the  dividends 
paid  and  to  be  paid  in  respect  of  £5000,  part  of  their  debt 
of  ^^50,000,  as  having,  under  the  circumstances,  become 
due  to  him. 

To  this  the  solicitors  of  the  Bank  returned  the  following 
reply: — 

"  Dear  Sir, — Your  client  guarantied  the  London  a/nd 

County  Bank  against  loss    in  respect  of    advances  to 

Edmund  Smith,  to  the  extent  of  dP5000.     After  giving 

credit  for  the  dividends  received  upon  their  debt,  the  Bank 

are  still  creditors  for  much  more  than  £5000.     We  are  at 

a  loss  to  apprehend  the  ground  of  your  client's  claim,  and 

will  appear  for  the  Bank  to  any  process  which  you  may 

think  fit  to  issue. 

"  Your  obedient  servants, 

"  Wilkinson,  Stevens  &  Wilkinson.'' 
This  Bill  was  then  filed. 

The  Defendant  filed  a  voluntary  answer,  submitting — 

1.  That  the  guaranty  was  originally  meant  to  cover, 
and  did  cover,  all  losses  of  the  Bank  in  respect  of  Sm^ith's 
account,  subject  only  to  the  limitation  that  not  more  than 
£5000  was  to  be  recovered  upon  it. 
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2.  That  the  PlaintiflF,  if  he  ever  had  any  such  right  as 
that  claimed,  had  lost  his  remedy  by  delay ;  and, 

3.  That  such  right,  if  it  existed,  might  have  been  en- 
forced by  a  plea  of  set-off  in  the  action ;  and  that,  not 
having  been  so  enforced,  this  Court  would  not  now 
interfere. 


1862. 

THORNTOir 

V, 

M*Kewan. 
Statement 


Mr.  Giffardy  Q.C.,  and  Mr.  Bagshawe,  for  the  Plain- 
tiff:— 

The '  fact  that  the  defence  was  not  taken  in  the  action 
does  not  prevent  us  from  taking  it  here:  Daviea  v. 
Stainbank  (a). 

The  substantial  point  at  issue  is  this:  This  is  not  a  guaran- 
ty against  all  advances,  but  is  limited  specially  to  o^SOOO; 
and  we  say,  therefore,  '  whatever  dividend  the  Bank  have 
received  on  their  whole  debt,  we  are  entitled  to  receive 
back  from  them  on  the  <£^5000  which  they  have  recovered 
from  us  in  the  action  :'  the  Bank,  on  the  other'  hand,  say 
*  you  are  a  surety  for  all  advances,  merely  limited  in  this 
way,  that  not  more  than  £5000  is  to  be  recovered  from 
you  on  the  guaranty.'  Our  view  is,  however,  the  one 
sanctioned  by  authority  in  Bankruptcy,  Ex  parte  Rush- 
forth  (i).  Ex  'parte  Holmes  (c).  Ex  parte  Hope  (d) : 

In  this  Court,  Paley  v.   Field  (e) : 

And  in  Courts  of  Law,  BardweU  v.  Lydall  (f),  Raikea  v. 
Todd  (3) : 

And  in  Ex  paii^  Hope  the  manner  of  avoiding  this  con- 
clusion is  shewn,  but  it  has  not  been  adopted  in  this  case. 
At  any  rate  we  have  a  right  to  secure  future  dividends. 


Argument 


(a)  6  D.  M.  G.  679. 
Ih)  10  Ves.  409. 
(c)  M.  &  Chit.  301. 


{d)  3  M.  D.  &  De  G.  720. 
(e)  12  Ves.  435. 
(/)  7  Bing.  489. 
(g)  8  Ad.  &  E.  846. 
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1862. 
Thobnton 

V. 

M'Kbwjln. 
Argument, 
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Sir  Hugh  Cairns^  Q.C.,  and  Mr.  Henry  Stevens  (Mr. 
SoU,  Q.C.,  with  them),  for  the  Defendant: — 

The  construction  of  the  guaranty  is  not  a  question  for 
this  Court.  The  Plaintiff  ought  to  have  set  up  this 
claim  as  a  setz-off  in  the  action.  It  is  true,  he  says  be  did 
not  know  we  had  received  this  dividend,  and  it  is  possible 
that  he  had  not  clear  notice  that  we  had  actually  received 
the  money ;  but  it  abundantly  appears  that  he  knew  that 
such  dividends  had  been  declared,  for  he  does  not  dispute 
that  he  himself  was  a  large  creditor  of  Smith,  and  that 
he  has  proved  his  debt  in  the  very  same  suit  of  Oray  v. 
Smith* ox  that  he  has  received  dividends  on  that  debt  to 
the  amount  of  8a.  9(2.  in  the  ^1. 

In  Datiea  v.  Stainhcmk  the  Plaintiff  was  entitled  to  file 
a  Bill  ab  ante. 

In  Paley  v.  Field  the  surety  had  paid  the  debt^  and  it 
was  necessary  for  him  to  file  a  Bill,  in  order  to  impress  a 
trust  upon  the  dividends  in  the  hands  of  persons  who  had 
proved,  because,  according  to  the  then  existing  Bankrupt 
Law,  the  holders  of  the  dividends  had  a  legal  Parlia- 
mentary title.  In  this  case,  if  the  Plaintiff  has  any  right 
whatever,  it  is  to  a  demand  for  money  had  and  received, 
which  is  not  ground  for  supporting  a  Bill. 

[They  referred  to  Harrison  v.  Nettleship  (a).] 

A  reply  was  not  heard. 


Judgment        ViCE-CHANCELLOB   SiE  W.   PAGE  WoOD  : — 

On  the  question  whether  the  Plaintiff  is  or  not  entitled 
to  the  dividends  he  claims,  I  cannot  entertain  any  doubt. 
On  the  authorities,  the  construction   of  this  guaranty  is 

(a)  2  M.  &  K.  423. 
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clear,  and  I  mast  hold  that  the  dividends  must  be  ap- 
plied in  reduction  of  the  £5000  which  the  PlaintiflF  would 
otherwise  be  liable  to  pay  to  the  Bank.  It  is  not  neces- 
sary now  to  repeat  that  a  surety  is  entitled  to  the  benefit 
of  all  that  the  principal  creditor  can  recover  without 
resorting  to  the  surety.  The  question  can  only  arise  on  a 
case  of  this  description,  where  there  is  a  large  general 
debt,  part  only  of  which  is  secured,  and  the  creditor  has 
received  a  sum  generally  in  part  payment  of  the  debt, 
which  still  leaves  more  than  the  secured  amount  due; 
then  a  question  may  arise  whether  the  creditor  is  entitled 
to  the  benefit  of  the  whole  guaranty,  or  whether  he  must 
give  credit  for  a  proportional  part  of  what  he  has  received. 
This  point  has  been  more  than  once  before  the  Courts,  and 
has  been  decided  against  the  creditor;  and  I  cannot  hold 
that  there  is  any  thing  sufficiently  special  in  the  form  of 
this  guaranty  to  take  it  out  of  the  general  rule. 

The  only  question,  therefore,  that  remains  is,  whether 
or  not  the  Plaintiff  is  precluded  from  filing  a  Bill.  The 
Defendant  says  he  ought  to  have  availed  himself  of  this 
defence  at  law;  but  if  he  has  an  original  right  to  relief  in 
this  Court,  I  do  not  think  that  that  right  is  afiected  by  his 
omitting  or  declining  to  submit  the  same  to  the  decision  of 
a  Court  of  Law.  I  take  the  rule  to  be,  that,  if  you  have  a 
substantial  equity,  you  may  come  here,  whether  you  have 
or  not  had  an  opportunity  of  pleading  the  same  matter  at 
law  (a).  Then  has  this  Plaintiflf  any  equity  sufficient  to 
support  this  Bill.  Any  person  who  has  paid  a  debt  for 
another  has  a  right  to  come  here  and  claim  to  stand  in 
the  place  of  the  original  creditor  against  the  estate  of  the 
principal  debtor ;  and  if  the  principal  creditor  has  received 
a  dividend  out  of  that  estate,  the  surety  has  a  right  to  be 
paid  that  dividend,  and  to  have  all  future  dividends  se- 

(a)  See  Evans  v.  Bremridge,  2  K.  &  J.  174,  affirmed  by  the  Lords 
Justices,  8  D.  M.  G.  100. 
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cured  for  him  in  this  Court,  and  I  think  that  he  is  en- 
titled to  file  a  Bill  at  once  if  there  be  any  future  divi- 
dends anticipated,  so  as  to  enable  him  to  stand  in  the  place 
of  the  creditor  against  the  estate  of  the  deceased  debtor  in 
respect  of  such  dividends:  but  if  he  has  such  an  inde- 
pendent right,  it  seems  to  follow  that  he  is  not  precluded 
firom  enforcing  it  merely  because  he  did  not  choose  to 
plead  a  set  off;  of  course,  if  there  has  been  negligence, 
that  would  deprive  him  of  his  equity:  that  is  the  case  of 
Harrison  v.  Nettleahip;  but  I  cannot  hold  that  there  has 
been  any  negligence  in  a  case  of  this  sort.  I  do  not  think 
it  would  have  affected  this  question,  even  if  the  Plaintiff 
had  known  that  the  Bank  had  received  these  dividends; 
it  was  for  them  to  inform  him  of  the  fact,  and  to  offer  to 
carry  the  amount  to  his  credit ;  but  I  am  not  satisfied  that 
such  knowledge  i»  in  fact  brought  home  to  him.  I  give 
full  credit  to  his  statement,  that  he  did  not  know  that  these 
dividends  had  been  received.  *  The  case  stands  thus: — 

A  letter  is  written  to  him,  in  which  he  is  told  that  more 
than  £5000  will  remain  due  after  the  receipt  by  the  Bank 
of  everything  that  can  be  recovered  from  the  estate;  but  I 
cannot  hold  from  that  that  he  must  necessarily  have  sup- 
posed that  the  Bank  were  going  to  proVe  for  that  £5000  ; 
he  might  very  well  have  imagined  that  the  Bank  would 
receive  his  £5000,  and  would  prove  merely  for  the  balance 
of  their  debt  (as  he  was  told  that  in  any  case  more  than 
£6000  would  be  due),  and  I  do^not  think  that  there  was 
anything  necessarily  to  lead  him  to  the  belief  that  the  proof 
would  be  made  for  the  whole. 

Besides,  when  the  estate  has  not  yet  been  finally  wound 
up,  I  think  this  Court  the  more  convenient  forum;  because 
a  proof  against  the  deceased's  estate  would  continue  operative 
until  the  estate  was  exhausted,  and  the  Plaintiff  might  there- 
fore well  determine  to  file  a  Bill  at  once  and  once  for  all. 
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instead  of  resorting  from  time  to  time,  as  dividends  were 
received,  to  proceedings  at  law.  There  must  be  a  decree  that 
the  Plaintifif  is  entitled  to  stand  in  the  place  of  the  Bank  in 
regard  to  all  dividends  received  or  to  be  received  in  re- 
spect of  the  d£*5000,  part  of  the  larger  sum  for  which .  the 
Bank  have  proved ;  and  the  Plaintifif  must  have  interest 
on  so  much  as  has  been  received  from  the  day  on  which 
demand  thereof  was  made ;  and  the  Bank  must  pay  the 
costs  of  this  suit. 


Some  discussion  ensued  as  to  the  rate  of  interest  to  be 
charged— and  the  Vice- Chancellor  held,  that,  if  interest 
•had  been  recovered  in  the  action  at  law,  the  Defendant 
should  pay  interest  at  £5  per  cent. ;  but  it  appearing  that 
the  £dWO  had  been  recovered  without  interest,  the  decree 
was  made  for  interest  at  ^£^4  per  cent. 


GROSSMAN     V.    THE     BRISTOL     AND     SOUTH 
WALES    UNION    RAILWAY  COMPANY. 


1863. 
July  23rd, 

JwriMdictitm-^ 
Commissumers 
of  SeioerM- 


I  HIS  was  a  motion  for  an  injunction  to  restram  the  De 3  &  4  Wiu.  4, 

c  22 

fendants  "  from  digging  up,  removing,  carrying  away,  or  rpj^.^  ^^^^^ 

using,  for  the  purposes  of  their  undertaking  or  otherwise  hasjurisdic- 

howsoever,  any  of  the  deposit  of  chessel  or  beach  forming  tain  a  Bill  at 

the  mound  or  ridge  known  as  the  Cheasd  Mound,  or  any  commiis^onera 

part  of  the  chessel  or  beach   on  the  banks  of  the  river  of  Sewer*  ap- 
^  pointed  under 

SeveTn/\ii  the  district  known  as  the  Lower  Level,  m  the  23Hen.  s,  c.5, 

County  of  Gloucester,^'  within  the  jurisdiction  of  the  Com-  ing  that  such" 

missioners  of  Sewers  mentioned  in  the  Bill.  PJlT/i'^T? 

are  a  Court  of 

Record. 

The  Plaintifif  was  the  clerk  of   the  Commissioners  of     Where  a 

public  body 
are  intrusted 
by  Act  of  Parliament  with  the  duty  of  executing  certain  works,  thif  Court  will  nor,  in  general, 
receive  independent  evidence  to  show  that  they  are  not  carrying  on  those  works  in  the  best 
manner. 

VOL.  I.  N   N 
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Sewers  appointed  for  the  district  known  as  the  "  Lower 
Levd  "  of  the  County  of  Olouceater, 

Tbe  Bristol        Commissioners    of   Sewers  are    quasi-corporate  bodies, 
AND  South  ^  ^  .  . 

Walbs  I'nion  appointed  in  pursuance  of  the  provisions  of  the  Act  of 

Company.  23  Hen.  8,  c.  5,  by  which  their  rights  and  duties  are 
staiement,  defined.'  The  form  of  their  commission  is  prescribed  in 
and  by  the  said  Act  (a).  The  powers  and  privileges  of 
such  Commissioners  were  considerably  altered  and  en- 
larged by  Act«  of  Parliament,  of  3  &  4  Edw.  6,  a  8; 
13  Eliz.  a  9  ;  3  Jac.  ],  c.  14;  and  3  &  4  Will.  4,  c.  22  (6). 
By  the  operation  of  these  Acts  the  Commissioners  are  a 
high  Court  of  Record,  with  power  of  making  laws  and^ 
constitutions,  and  of  issuing  writs  on  process  for  enforcing 
their  own  decrees ;  and  they  are  empowered  to  take  and 
hold  land,  and  construct  and  maintain  works  of  various 
kinds;  and  the  property  in  the  works  is  vested  in  them. 

By  Letters  Patent,  dated  19th  April,  1858,  a  body  of 
178  noblemen  and  gentlemen  were  appointed  such  Com- 
missioners for  the  district  in  question. 

ITiis  district  is  of  very  great  value  and  extent,  and  re- 
quires considerable  protection  from  the  sea,  as  it  lies  very 
low,  and  a  great  part  thereof  would  (but  for  artificial  em- 
bankments and  beach  mounds)  be  liable  to  be  overflowed 
by  high  tides,  and  would  also  (but  for  a  system  of  sluices 
introduced  and  maintained  by  the  Commissioners  and  their 
predecessors  in  office)  be  liable  to  land  floods,  arising  from 
the  backing  up  of  the  land  drainage,  owing  to  the  rush  of 
the  tide  up  the  estuary  of  the  Seveim, 

About  eight  miles  from  the  mouth  of  ihe  estuary  there 
is  an  ancient  ferry,  called  "  The  New  Passage,"  and  an  arti- 
ficial sea  wall  runs  from  this  ferry  southwards  for  about 
three-quarters  of  a  mile.  This  sea  wall  is  very  massive  and 
costly,  and  about  forty  years  ago  it  was  re-erected  of  solid 

(a)  88.  2,  3,  4.  {!>)  S8.  10,  19,  21,  24,  47. 
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masonry,  at  a  great  expense,  and  its  base  guarded  by  arti*  18C8. 

ficial  rocks  placed  at  its  foot,  so  as  to  secure  the  nucleus  Cbossman 

of  a  deposit  of  shingle  and  beach.     From  the  said  feny  theBbistol 

northwards  the  coast  is  protected  by  an  artificial  bank  of  ^^  ^^™ 

earth,  which  is  itself  protected  by  a  natural  mound  of  RAn^wAT 
shingle,  known  as  the  Cheasel  Mound, 


StaUmmL 


Close  to  the  said  ferry  a  large  tidal  sluice  under  the 
management  of  the  Commissioners,  called  the  Chesael  Pill 
Sluice,  runs  into  the  Severn,  and  part  of  the  operation  of 
the  Cheasel  Mound  is  to  protect  the  outlet  of  this  sluice 
from  the  action  of  the  sea.  One  of  the  ordinances  made 
by  the  Commissioners  under  their  statutory  powers  was  in 
the  following  terms :  "  That  no  person  or  persons  shall  re- 
move any  of  the  chessel  or  beach  between  the  sea  wall 
and  the  low-water  mark  of  the  river  Severn;  or  damagOi 
deface,  or  remove  any  bridges,  gouts,  gates,  posts,  or  rails, 
or  any  notice  board  erected  or  placed  up  by  order  of  the 
Commissioners  of  Sewers  in  any  part  of  the  level,  or  any 
of  the  boundary  stones  or  landmarks  placed  on  the  sea 
wall  or  on  any  run  or  sewer  to  distinguish  the  shares  of 
the  different  persons  liable  to  repair  or  cleanse  the  same 
wall,  run,  or  sewer;  or  wilfully  or  clandestinely  remove  any 
stones,  balk,  or  other  thing  placed  in  front  of  the  sea  wall, 
for  the  preservation  thereof;  under  a  penalty  not  exceeding 
£5  above  the  value  of  the  property  removed  or  damaged, 
according  to  the  nature  and  degree  of  the  offence,  and  as 
the  Commissioners,  before  whom  any  complaint  shall  be 
made,  shall  in  their  discretion  think  fit." 

This  ordinance  is  still  in  force. 

In  the  year  184j7  Mr.  Lewu^  of  St  Pierre,  the  then 
proprietor  of  tlie  soil  of  the  Cheasel  Mound,  and  lord  of 
the  manor  wlierein  the  same  is  situate,  conveyed  certain 
lands  (including  the  Cheaael  Mound)  to  the  Briatol  and 
South  Walea  Junction  Raihvay  Company, 

N   N   2 
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1863.  A  small  portion  of  this  land  (including  part  of  the  bank 

Cbomman     of  Chesael  PiU,  but  no  part  of  the  Chesael  Mound,  was 

The  Brwtol   ^^^  ^7  ^^^  Company  to  the  Commissioners. 
AND  South 
^  R?*  ^^^^^       This  Company  was  afterwards  dissolved,  and  the  greater 
CoMPAirr.      portion  of  the  said  lands  (including  the  mound)  was  con- 
StatemenL      vejed  by  them  to  the  Defendants,  who  claimed,  by  virtue 
of  these   conveyances,  to   be  the  owners  of  the  Chesael 
Mound. 

In  the  month  of  May,  1863,  the  Defendants,  under  such 
claim  of  ownership,  removed  a  portion  of  the  gravel  or 
shingle  of  the  mound,  for  the  purposes  of  their  line,  and 
thereupon  the  following  letter  was  written  to  their  contrac- 
tor by  the  PlaintiflF's  firm  : 

''  Thorribury,  5th  May,  1863. 
"  Sir, — It  having  been  reported  to  the  Court  of  Sewers 
that  a  considerable  quantity  of  chessel  or  beach  be- 
tween the  sea  wall  and  the  low-water  mark  of  the  Severn 
has  been  removed  by  you,  and  used  in  the  construc- 
tion of  the  pier  of  the  Bristol  and  South  Wales  Union 
Railway,  we  bog  to  inform  you,  by  direction  of  the 
Court,  that  your  so  doing  is  a  violation  of  their  laws 
and  ordinances,  by  which  you  have  incurred  a  penalty  of 
£5,  and  that  in  case  of  its  recurrence  after  this  notice  the 
penalty  will  be  inflicted. 

"  We  are,  Sir,  your  obedient  servants, 

*' Grossman  &  Lloyd." 

The  Defendants  thereupon,  on  the  22nd  June,  1863, 
applied,  by  their  engineer,  for  permission  to  take  gravel 
from  the  mound  for  certain  limited  specified  purposes  con- 
nected with  their  undertaking.  This  permission  was  re- 
fused, and  the  Plaintiflf  personally  informed  the  solicitors  of 
the  Defendants  that  the  ground  of  refusal  was  that  the 
Commissioners  apprehended  danger  to  the  sea  wall  and 
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embankment   if    the    CJieasel  Mound   was   removed   or         ^^^' 
materially  interfered  with.  Csossvan 

V. 

Notwithstanding  this  refusal,  the  Defendants,  as  such     akd  South 

owners  as  aforesaid,  took  measures  for  the  purpose  of  re-  ^^jj^^j^^^^ 
moving  some  of  the  shingle  from  the  mound,  and  applying      Compakt. 
the  same  to  the  purposes  of  their  undertaking.    Thereupon      Statement, 
this  Bill  was  filed. 

The  Commissioners,  besides  proving  the  facts  above 
stated,  brought  forward  witnesses  to  prove  that  they  had 
exercised  jurisdiction  in  respect  of  this  mound,  by  re- 
fusing leave  to  persons  who  applied  to  them  for  per- 
mission to  take  away  shingle  therefrom,  and  punishing 
those  who  did  so;  and  particularly  that  on  the  19th 
of  August,  1823,  a  fine  of  £1  :  7  :  6  was  imposed  upon 
James  Lowdon  Macadam  Esq.  and  Mr.  George  Doums, 
the  Surveyor  and  Deputy  Surveyor  of  the  Bristol  Turnpike 
Roads,  for  removing  gravel  from  the  ChesseL  Mound  for 
the  purposes  of  such  roads;  and  that  at  a  subsequent  Court 
the  fine  was,  on  their  undertaking  not  to  do  the  same 
thing  again,  remitted. 

The  Defendants,  on  the  other  hand,  brought  witnesses  to 
show  that,  at  least  since  the  year  1784!  and  for  many  years 
after  1811,  the  contractors  for  the  roads  and  others  (and 
particularly  Mr.  Lewis,  the  then  owner,)  used  tx>  draw 
gravel  and  shingle  from  the  mound  without  any  attempt 
on  the  part  of  the  Commissioners  to  prevent  them  from 
doing  so ;  and  that,  notwithstanding  such  constant  drain, 
the  mound  had  rather  increased  than  decreased. 

There  was  the  usual  conflict  of  engineering  evidence  as 
to  the  probable  result  of  any  great  diminution  of  the 
mound ;  and  as  to  whether  the  works  of  the  Defendants, 
if  carried  out,  would  or  not  be  likely  to  produce  any  such 
diminution. 
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1863. 
Cbossman 

V, 

Tbm  Bristol 

AND  South 

Wjllbs  Unioh 

Railway 

COMPAMT. 


Mr.  Rdt,  Q.C.,  Mr.  Oiffard,  Q.C.,  and  Mr.  Fox  Bristowe 
in  support  of  the  motion : — 

This  Chessel  Bank  is  a  natural  "  defence  by  the  coasts 
of  the  sea,"  and  therefore  within  the  express  terms  of  our 
commission.  Whatever  our  rights  of  suit  may  have  been 
when  the  case  of  The  Duke  of  Nexocdstle  v.  Clark  (a)  was 
decided,  there  can  be  no  doubt  that  we  now  have  power  to 
sue  (6),  and  we  have  exercised  it  The  property  in  all 
lands,  &C.5  within  our  view,  cognizance,  or  management,  is 
vested  in  us  by  statute  (c)  ;  and  our  rights  are  expressly 
reserved  by  the  the  Bristol  and  South  Wales  Union  Rail- 
way  Act  (d). 

We  are  not  acting  from  caprice,  but  from  a  bon&  fide 
purpose  of  protecting  our  works. 

There  are  at  present  109  actions  pending  against  us  in 
consequence  of  floods. 

We  are  trustees  for  the  public  with  a  wide  jurisdiction, 
and  have  duties  to  perform  irrespective  of  any  question  of 
property. 

Then  it  is  said,  we  accepted  a  conveyance  from  the  De- 
fendants, and  so  acknowledged  their  right.  But  that  con- 
veyance had  no  reference  to  the  Chessel  Mound.  True, 
the  conveyance  to  the  Defendants  may  have  included  the 
mound,  but  their  vendor  could  only  sell  subject  to  our 
rights. 

It  is  said  that  large  quantities  of  this  gravel  have  been 
from  time  immemorial  taken  without  our  permission ;  but 
there  is  no  analogy  between  the  wholesale  removal  of  the 
shingle  for  the  purposes  of  a  railway  and  the  occasional 
carting  away  of  a  few  loads  at  a  time.  Besides,  the  evi- 
dence shows  that  we  interfered  to  prevent  even  that 

[They  also  referred  to  Newton  v.  Cubitt(e)], 

(a)  8  Taunt.  602.  (d)  20  &  21  Vict.  c.  liv.  8.  32. 

(6)  3  &  4  Will  4,  c.  22,  s.  57.       (e)  12  C.  B.,  N.  S.,  32. 
(c)Id.s.  47. 
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Mr.  James,  Q.C.,  and  Mr.  Lorence  Bird,  contra: —  1863. 

The  PlaintiflFs  have  no  right  of  property  either  in  the      Cbossman 

bank  or  in  the  sluice.  The  Bbistol 

AND  South 

The  Vice-chancellor.— The  Act  (a)  vests  in  the  Com-  ^^^lw/t''^ 

missioners  all  lands,  &c.,  under  their  view,  cognizance,  or      Compakt. 

management.  Arpttment 

Mr.  Jamies, — That  refers  to  artificial  works.  This  is  a 
natural  defence  merely,  and  they  can  have  no  right  in  it, 
unless  they  have  either  the  property  or  an  easement. 

Besides,  the  mound  is  due  to  the  action  of  the  river,  not 
of  the  sea,  and  therefore  is  not  in  any  manner  within  the 
purview  of  their  appointment. 

To  issue  this  injunction  would  be  to  confiscate  our  pro- 
perty to  the  extent  of  thousands  of  pounds. 

The  Act  only  vests  in  the  Commissioners  what  they 
have  themselves  created,  and  cannot  be  supposed  to  divest 
the  property  of  all  the  landowners  on  the  coast 

Besides,  these  Commissioners  are  a  Court  of  Record, 
and  should  enforce  their  own  decrees  by  their  own  process : 
Inhabitants  of  Oldbery  v.  Stafford  (h).  And  this  Court 
ought  not  to  interfere  :  Kerrison  v.  Sparrow  (c). 

The  Vice-Chancellor. — Was  not  the  object  of  the 
later  Act  to  enable  them  to  bring  trespass,  notwithstand- 
ing their  being  this  High  Court? 

Mr.  Bird. — They  had  no  property ;  therefore  they  could 
not  bring  trespass ;  then  the  Act  vested  in  them  a  pro- 
perty, not  the  estate,  for  the  mere  purpose  of  enabling 
them  to  bring  trespass  or  prefer  an  indictment 

We  are  ready  and  willing  to  pay  the  £5,  at  which  they 
have  themselves  assessed  the  penalty. 

(a)  3  &  4  Will.  4,  c.  22,  s.  47.       (b)  Sid.  145.        (c)  19  Vci.  449. 
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If  there  be  any  right  whatever  on  the  part  of  the  Flain- 
tiflf  to  come  here,  the  proper  remedy  is  by  information. 

There  is  no  sufficient  evidence  that  what  we  are  about  to 
do  will  be  productive  of  mischief:  Earl  of  Rvpon  v.  Ho- 
hart  (a),  Haines  v.  Taylor  (6).  The  effect  of  our  works 
has  been  to  increase  not  diminish  the  whole  quantity  of 
shingle. 

A  reply  was  not  heard. 


Judgnunt       ViCB-ChAKCELLOB  SiB  W.   PAGE  WOOD  : — 

I  think  there  ought  to  be  an  injunction  in  this  case. 

I  do  not  think  there  is  any  possibility  of  doubt  on  which 
side  the  balance  of  convenience  lies.  Mr.  James  speaks  of 
confiscation ;  but  supposing  it  to  turn  out  that  the  Com- 
missioners are  right,  it  would  be  really  confiscation  not 
merely  of  their  property  but  of  all  that  valuable  district 
of  which  they  are  the  authorised  protectors,  to  refuse  to 
interfere  on  their  behalf.  On  the  other  hand«  the  damage 
to  the  Company,  supposing  them  to  be  in  the  right,  will  be 
a  mere  question  of  expense.  It  simply  comes  to  this,  that 
if  they  cannot  take  the  gravel  from  the  bank,  they  must 
go  further  for  their  materials. 

But  if  this  be  so,  surely  the  bank  must  be  maintained 
in  statu  quo  till  the  Hearing.  It  has  stood  so  for  cen- 
turies^ and  I  am  not  satisfied  that  it  could  possibly  be 
replaced  were  I  to  allow  it  to  be  removed. 

These  considerations  narrow  the  question  to  this :  "  Is 
there  a  bon&  fide  case  on  the  part  of  the  Plaintiff?  Have 
the  Commissioners  reasonable  and  probable  cause  for  saying 
that  they  are  right  in  their  contention?"  If  that  be  so,  I  must, 
on  the  grounds  I  have  just  stated,  interfere  by  injunctioa 
(a)  3  My.  &  K.  169.  (b)  2  Ph.  209. 
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To  determine  this  question,  it  is  necessary  to  consider : — 

1.  What  were  the  powers  and  duties  of  the  Commis- 
sioners before  the  passing  of  the  Act  of  William  4  ? 

2.  How  were  these  powers  affected  by  that  Act  ? 

The  commission  under  which  these  gentlemen,  and  I 
believe  all  other  Commissioners  of  Sewers  in  England,  act, 
is  contained  in  the  statute  of  Henry  8. 

[His  Honour  read  the  preamble  to  the  commission  from 
the  Act,  s.  2.] 

The  damage  against  which  the  Act  was  directed  was, 
that  the  defences  on  the  coasts  were  "  disrupt,  lacerated, 
and  broken,'"  and  then  by  the  next  section  Commissioners 
were  appointed  to  remedy  this  evil:  and  they  are  to 
''survey  the  said  walls,  streams,  &a,  and  the  same  cause 
to  be  made,  repaired,  &c."  (the  expression  "to  sur. 
vey"  explains  what  is  meant  by  the  words  "  within  their 
view  *'  occurring  in  the  later  Act,)  and  thus  armed,  the 
Commissioners  were  constituted  a  Court  of  Record  to 
carry  out  the  purposes  of  the  Act. 

That  is  the  form  of  the  Commission. 

Then  what  happened  in  The  Duke  of  Newcastle's  case  (a) 
was  this:  the  Commissioners  having  erected  certain 
banks  which  had  been  interfered  with  by  the  Defendant, 
brought  an  action  for  the  trespass :  the  Court  were  unani- 
mously of  opinion  that  the  Defendant  was  a  wrongdoer, 
but  they  thought  that  the  Commissioners  had  no  such 
property  in  the  bank  as  could  enable  them  to  maintain 
an  action,  and  they  give  as  a  reason  for  holding  that 
there  was  no  such  property  in  the  Commissioners,  that 
they  stood  in  a  much  higher  position,  and  were  a  Court  of 
High  Jurisdiction,  not  entitled  to  sue  nor  subject  to  be 
sued. 

If,  therefore,  the  caae  now  depended  on  the  effect  of  the 
(a)  Ubi  lup. 
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1863.         commission,  unassisted  by  subsequent  legislative  authority, 

Grossman      I  should  be  of  opinion  that  the  Plaintiff  had  no  right  to 

Thb  Bbistol   coine  here,  and  should  feel  compelled  to  refuse  this  motion. 
AND  South 

^  Wwa^'y''"       ^^^  ^^^^  *^®  ^^^  ^^  William  4th  is  obviously  meant  to 
Ck>iiPANT.      obviate  this  very  difficulty ;  and  this  Act  seems  to  me  to 
Judgment.      supply  a  sufficient  answer  to  Mr.  Bird's  argument^  that  the 
Plaintiff  is  not  in  a  position  to  sue  in  this  Court. 

The  Act  (a)  vests  in  the  Commissioners  "all  lands, 
tenements^  hereditaments,  buildings,  erections,  works,  and 
other  things  which  shall  have  been  and  shall  hereafter  be 
purchased,  obtained,  erected,  constructed,  and  made  by  or 
by  the  order  of,  or  which  shall  be  within  or  under  the 
vieWy  cognizance,  or  management "  (very  large  words)  "  of 
any  Commissioners  of  Sewers,*'  not  noticing  artificial  works 
specifically,  but  using  words  quite  large  enough  to  cover  all 
works  natural  or  artificial  over  which  the  Commissioners  had 
any  jurisdiction. 

It  appears  from  a  passage  in  CalUs  on  Sewers  that  there 
was  some  doubt  at  one  time  whether  these  words  extended 
to  rivers,  but  Lord  Co^/etiAaTW  determined  that  the  jurisdic- 
tion does  so  extend,  at  least  in  the  case  of  navigable  rivers. 

Then  the  -latter  part  of  this  section  provides  a  remedy, 
[His  Honour  read  it.] 

I  must  not  cut  down  the  effect  of  this  by  reading  "  or" 
as  "and,"  as  Mr.  James  suggests  that  I  should  do:  it  may 
indeed  be  that  Mr.  Bird's  construction  of  this  clause  is 
right,  but  that  I  will  not  now  determine. 

What  was  intended  to  be  remedied?  It  was  found  that 
the  Commissioners  could  not  bring  actions,  and  the  Legis- 
lature thought  that  they  ought  to  have  this  power. 

Mr.  Ja/mes  compares  this  Bill  to  a  suit  by  the  Court  of 
Queen's  Bench;  it  seems  to  me  much  more  analogous  to  a 
(a)  8.  47. 


> 


V. 

The  Bristol 
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suit  by  a  lord  of  a  manor  against  one  of  his  copyholders; 

but  I  have  reiedly  nothmg  to  do  with  that  at  present — the 

Legislature   has  expressly  empowered  the   Commissioners 

to  bring  actions  and  prefer  indictments  without  the  inter-     ^^»  South 

vention  of  the  Attorney-General,  Railway 

COMPANT. 

It  is  their  duty  to  undertake  the  protection  of  the  in-  jf^dmZnt. 
terests  intrusted  to  them  by  action,  indictment,  or  the  like» 
if  thereby  they  can  do  so  more  eflfectually.  Now,  suppose 
Mr.  Bird's  contention  to  be  right,  and  that  it  was  not 
intended  to  give  them  power  to  sue  in  this  Court,  still,  as  it  • 
admittedly  vest  in  them  a  special  property  for  the  purpose 
of  enabling  them  to  maintain  actions  and  prefer  indict- 
ments, this  Court  would  interfere  by  interlocutory  injunction 
to  prevent  any  injury  to  their  property  pending  such  actions 
or  indictments.  But  when  I  look  at  section  57, 1  find  that 
that  section  expressly  refers  to  suits  in  equity  in  respect  of 
property  "vested  in  them  as  aforesaid." 

Then,  what  I  now  have  to  determine  is  reduced  to  this: — 
Is  there  or  is  there  not  a  question  to  be  tried  at  the  Hearing? 
that  is,  can  I  say  to  a  certainty  that  this  Cheaael  Bank  has 
never  been  under  the  view  of  the  Commissioners?  Now, 
what  have  they  in  fact  done?  For  forty  years  at  least  they 
have  exercised  jurisdiction  over  this  bank :  and  I  have  it  in 
evidence,  that  in  the  year  1823  a  person  named  Macoidam 
was  fined  for  taking  gravel  from  this  bank;  it  is  not  clear 
whether  he  was  the  great  contractor  or  not,  but  at  any  rate 
he  was  not  a  mere  labouring  man  who  might  not  have  had  the 
means  of  resisting  an  usurpation,  but  a  man  who  was  making 
a  road  in  the  neighbourhood,  and  who  must  therefore  have 
been  able  to  appeal  against  and  prevent  any  attempted  ex- 
cess of  jurisdiction  on  their  part. 

Then  I  have  the  evidence  of  the  clerk  to  the  Commis- 
sioners, who  deposes  to  several  cases  in  which  persons  have 
asked  their  permission  to  draw  shingle  from  this  bank,  and 
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1863.         have  been  refused ;  and  it  appears  that   the  Defendants 

CB068MA1V      themselves  actually  asked  for  such   permission,  and  only 

The  Bribtol    Proceeded  to  take  the  law  into  their  own  hands  after  they 

A»D  South  had  failed  in  persuading  the  Commissioners  to  ffrant  it. 
Wales  Union  r  &  & 

Railway 
Company.  j^  '^  u^^^  possible  to  contend  that  the  bank  has  no  opera- 

Judgment  tion  in  preventing  the  water  from  approaching  the  land, 
so  as  to  raise  the  case,  that  all  this  action  on  their  part 
was  an  obvious  usurpation  ;  and  then,  once  granting  it  as 
plain  that  the  bank  may  have  been  properly  considered 
within  their  jurisdiction,  this  exercise  of  right  by  them  be- 
comes important  to  show  that  it  probably  was  so. 

Does  the  conveyance  by  the  lord  of  the  manor  alter 
the  position  of  the  parties  in  this  respect?  I  think  it 
probable  that  that  might  have  been  so  but  for  the  Act  of 
William  IV.  I  can  easily  understand  that  conveyances 
may  have  been  made  on  such  a  title  as  this ;  but  that  would 
not  interfere  with  the  rights  of  the  Commissioners  of 
Sewers. 

Then  it  is  said,  the  Commissioners  have  bought  from 
the  predecessors  in  title  of  the  Defendants  lands  which  are 
included  in  the  same  conveyance  as  that  which  granted 
this  bank ;  but  that  is  not  suflScient  to  work  an  estoppel  with 
regard  to  the  bank. 

I  cannot  regard  the  engineering  evidence  oflFered ;  even 
on  the  supposition  that  any  one  could  foretell  what  would  be 
the  course  of  a  navigable  river  when  natural  obstacles  have 
been  removed,  I  should  still  feel  bound  to  follow  the  analogy 
of  the  cases  respecting  railways,  in  which  the  Court  always 
gives  implicit  credence  to  the  persons  to  whom  the  Legisla- 
ture has  entrusted  the  carriage  of  the  works,  and  there- 
fore I  cannot  interfere  with  the  manner  in  which  these 
Commissioners  may  think  fit  to  conduct  their  works. 

If  the  Commissioners  have  the  right    to  this  bank  I 
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shall  pay  no  attention  to  any  evidence  of  any  engineers  in         18^- 
the  world.  Grossman 

V. 

Continue  the  injunction  till  the  Hearing,  with  an  under-    ^^  south^ 

taking  as  to  damages.  Wales  Union 
^                         ®  Railway 
Company. 

JudgmmU, 

SWEETMAN      v.     METROPOLITAN       RAILWAY 

COMPANY.  1864. 

1  HIS  was  a  motion  for  injunction.  •'**"•  ^^^ 

It  appeared  that  tlie  Plaintififwas  in  occupation  of  cer-  ^c^m.  121,122 

tain  premises  in  the  City  of  London,  which  were  required     ^L^uee. 

by  the  Metropolitan  Railway  Company  for  the  purposes  a  written 

of  their  Act.     The  Plaintiflf  had  no  legal  lease  of  these  ^S*£fw, 

premises,  but  held  under  a  written  agreement  for  a  term  ^^^  eqmvalent 

which  would  expire  in  the  year  1870.    In  June,  1863,  the  lease,  is  an 

Company  served  him  with  the  usual  notice  to  treat,  and  in  than  a  yearly 

his  claim,  which  was  duly  made  in  answer  to  such  notice,  he  |he^"2ininK^ 

calculated  his  interest  as  though  he  held  the  premises  under  t^«  Lands 

°  ^  Clauses 

a  lease  for  that   term ;  whereupon  the  Company,  on  the  Consolidation 

30th  November,  1863,  required  him  to  produce  his  lease  tenant*ha4ng 

or  grant ;  and  upon  his  producing  the  agreement  in  ques-  and  producing 

tion,  they  elected  to  treat  him  as  a  yearly  tenant  only,  and  ment  is  not 

accordingly,  under  the   provisions   of  the   Lands  Clauses  the  value  of 

Consolidation   Act  (a),  they   summoned   him  before  the  aiJJ^J^'w 

sitting  Alderman,  who  agreed  with  them  in  the  opinion  that  ^^J^"^^, 

he  could  not  regard  any  equities  aflfecting  the  property,  and  section  of  the 

he   assessed   the   value  of  the  Plaintiff's  legal  interest  at 

£ZW.     The  Company  had  offered  the  Plaintiff  £600  for 

his  interest,  which  he  had  refused :  they   had   thereupon 

taken  possession  of  the  premises,  and  intended  immediately 

to  pull  down  the  buildings  and  sell  the  materials. 

This  Bill  was  then  filed,  for  the  purpose  of  restraining 
them  from  dealing  with  the  property  until  the  value  of 
(a)  8.  121. 
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1864.  the  Plaintiff's  interest  had  been  ascertained  under  their 
SwEETMAN  ordinary  compulsory  powers,  or  the  Company  had  obtained 
Metbopo       *^®  certificate  of  two  surveyors,  and  given  a  bond  in  the 

LiTAN  Rail,    manner  required  by  the  Act  (a). 
WAT  Company. 


Argument. 


Mr.  E,  K.  Karslake,  for  the  motion. 

Sir  Hugh  Cavrns,  Q.C.,  and  Mr.  Bovill,  contra: — 

The  Act  provides  (6)  that  any  person  who  claims  un- 
der a  lease  munt  produce  it  to  the  Company ;  and  there- 
upon they  are  to  deal  with  him  as  having  a  right  greater 
than  a  yearly  tenancy,  that  is,  under  the  more  elaborate 
proceedings  directed  by  the  earlier  sections  (c) ;  but  if  he  do 
not  produce  or  give  other  "  best  evidence"  of  a  lease,  he  is 
to  be  dealt  with  under  section  121,  and  to  have  his  interest 
assessed  by  two  justices. 

The  Vice-Chancellor — Suppose  he  had  a  written 
agreement  for  999  years  ? 

Sir  Hugh  Cairns. — That  is  an  extreme  case  in  one 
direction  ;  suppose,  on  the  other  hand,  a  mere  assertion  of 
a  particular  lease  for  seven  years,  denied  by  the  landlord : 
are  the  Company  to  try  the  question  as  between  landlord 
and  tenant  ? 

The  Legislature  says,  '■  have  you  a  lease  or  grant?"  It 
does  not  put  the  Company  to  deal  with  the  equities,  if  any, 
of  the  tenant ;  he  and  the  landowner  must  deal  with  those 
equities  as  they  please  inter  se. 

The  document  in  this  case  is  admittedly  void  at  law  (cQ, 
and  all  that  we  have  to  do  is  to  get  in  the  legal  interests. 
I'he  less  we  pay  the  tenant  the  more  we  have  to  pay  the 
landlord,  and  the  Plaintiff,  if  he  have  any  rights  in  equity, 
can  recover  his  due  proportion  of  the  latter  sum. 

A  reply  was  not  heard. 

(a)  8.  85.  (b)  8. 122.  (c)  ss.  18  —  68,  85. 

(^  See  8  &  9  Vict.  c.  106,  s.  3. 
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Vice-Chancellor  Sir  W.  Page  Wood: —  1864. 

The  frame  of  the  Act  of  Parliament  is,  that  no  possession     Sweetman 
is  to  be  taken  by  the  Company  until  they  have  satisfied      Mbtropo- 
certam  preliminary  conditions ;  if  the  occupying  tenant  have  way  Company. 
any  interest  greater   than   a  yearly  tenancy  he  must  be      judgment 
dealt  with  as  an  owner ;  and  if  the  Company  wish  to  take 
possession,  before  they  have  agreed  with  him,  they  must  do 
80  under  the  power  of  the  85th  section,  and  give  him  the 
bond  and  the  security  of  the  payment  into  court  thereby 
directed ;  but  if  he  have  no  estate  greater  than  a  tenancy 
from  year  to  year,  they  are  at  liberty  to  bring  him  before 
two  magistrates  (a)    and  have  the  value   of    his  interest 
summarily  assessed. 

Then  the  Act  (b)  provides,  that  if  any  lessee  obstruc- 
tively refuses  to  produce  his   lease   or  grant,  he  may  be 
treated  as  a  tenant  from  year  to  year;  and  the  Company 
are  in  this  case  endeavouring  to  apply  this  provision  to  the 
totally  different  case  when  a  gentleman  produces  a  written 
agreement,  which,  though  equivalent  in  equity  to  a  valuable 
lease,  is  void  at  law  under  the  provisions  of  the  late  Real 
Property    Act  (c),   on    the    ground  that,  as   the    gentle- 
man  in  question  has   admittedly   no  legal  right  greater 
than  a  tenancy  from   year   to   year,  he   cannot  produce 
any  grant  or  lease  within  the  meaning  of  the  section.     I 
do  not  concur  in  this  contention.     Either  the  meaning  of 
the  section  is,  that  if  the  occupier  produces  an  equitable 
lease  he  is  not  to  be  considered  as  a  yearly  tenant,  or  else 
such  a  case  as  this  is  not  contemplated  by  the  section  at  all, 
and  must  therefore  be  dealt  with  according  to  the  general 
provisions  of  the  Act. 


Injunction  according  to  notice  of  motion. 

(a)   Or  one  in  the  Metropolis,     (b)  s.  122. 
Sec  2  &  3  Vict.  c.  71,  s.  14.  (c)  8  &  9  Vict.  c.  106. 
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1863. 


Nov.  2Ui  (r 
23rd, 

Will^Retidue 

—Revoked 

Gift. 

Where  by  the 
will  the  residue 
is  given  in 
shares,  and  by 
a  codicil  the 
gift  of  one  of 
Uiose  shares  is 
directed  on  a 
certain  con- 
tingency to 
rink  into  the 
residue,  **  and 
be  held  and 
applied  accord- 
ingly,*' the 
heir  and  next 
of  kin  of  the 
testator  will, 
upon  the  hap- 
pening of  the 
contingency, 
be  respectively 
entitled  to  the 
said  share,  to 
the  exclnsion 
of  the  resi- 
duary legatees. 


LIGHTFOOT  v.  BUESTALL. 

Francis  hall,  by  his  win,  dated  the  9th  March, 
1843,  after  certain  specific  legacies  gave  all  his  real  and 
personal  estate  to  the  Plaintifis  upon  trust  for  sale  and 
conversion  into  money  as  one  entire  fund.  And  after 
several  specific  directions  there  was  a  residuary  bequest  as 
to  two-thirds  upon  trust  for  the  Defendants  Bolton  and 
Locke,  and  as  to  one-third  upon  trust  for  Frcmcia 
Burstall  for  life,  with  remainder  to  his  children  in  manner 
therein  mentioned.     The  will  then  proceeded  as  follows: — 

"  If  there  shall  be  no  such  child,  then  after  the  decease 
of  the  said  Francis  Burstall,  and  such  failure  of  his  issue 
as  aforesaid,  the  same  trust  moneys  and  premises  shall  sink 
into  and  form  part  of  my  residuary  real  and  personal 
estates,  and  be  held  and  applied  accordingly.'* 

At  the  death  of  the  testator,  part  of  his  residuary  estate 
consisted  of  a  debt  of  £1000,  due  to  him  from  a  person  of 
the  name  of  Hassel.  This  £1000  was,  on  the  distribution 
of  the  trust  fund  in  1856,  accepted  by  the  Defendant 
Locke  as  part  of  his  one-third  of  the  residue. 

In  1 857  Hasael  became  bankrupt,  and  Locke  received  a 
dividend  on  the  debt;  and  by  a  release,  dated  26th  July, 
1859,  Lode  released  the  trustees  of  the  will  of  and  from  all 
the  real  estate  and  residuary  personal  estate  of  the  testator, 
"  save  and  excepted  to  the  said  T,  B,  Locke,  all  such  right, 
title,  claim,  or  interest,  as  he  then  had,  or  might  thereafter 
acquire  or  become  in  anywise  entitled  to,  under  or  by 
virtue  of  the  will  of  the  testator  or  otherwise,  in  or  to  the 
shares  or  proportions  retained  for  the  benefit  of  the  said 
F.  Burstall  and  M.  Bolton  and  their  children  respectively, 
or  any  or  either  of  them." 
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Francis  Burstall  died  on  the  12th  of  March,  1861, 
without  issue. 

The  Bill  was  filed  by  the  executors  of  Frcmcis  Hall  to 
obtain  a  declaration  from  the  Court  as  to  who  were  entitled, 
and  in  what  proportions  and  in  what  manner,  to  the  one- 
third  share  in  which  F.  Burstall  had  had  a  life  interest. 
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LiGHTFOOT 

p. 
BURSTAIX. 

'  Statement, 


Mr.  Rendall  for  the  PlaintifiFs: — 

There  are  three  questions  on  which  the  direction  of  the 
Court  is  desired : — 

1.  Whether  the  capital  of  the  one- third  share  of  residue 
given  to  Burstall  for  life  is  or  not  disposed  of? 

2.  Whether,  if  undisposed  of,  it  all  goes  to  the  next  of 
kin,  by  reason  of  the  conversion  directed  by  the  will ;  and 
if  not,  whether  the  heir-at-law  takes  the  part  which  repre- 
sents the  real  estate  as  realty  or  personalty  ? 

3.  Whether  the  Defendant  Locke  is  entitled  to  be  re- 
couped out  of  this  share,  if  undisposed  of,  for  his  loss  in 
respect  of  the  -PI 000  debt? 

Mr.  Rolt,  Q.C.,  and  Mr.  Wickens  for  the  next  of  kin  of 
the  testator  submitted  that  the  second  point  was  clear. 

The  heir  and  next  of  kin  took,  if  at  all,  in  the  proportions 
in  which  the  real  and  personal  estate  had  contributed  to  the 
fund ;  and  the  heir  took  his  part  as  personalty. 

On  the  first  point  they  contended  that  there  was  an  intes- 
tacy. 

It  is  not  to  be  supposed  that  the  testator  intended  the 
gift  which  had  failed  to  become  part  of  another  gift,  which 
would  therefore  also  partially  fail,  and  so  toties  quotie& 

The  point  is  concluded  by  authority;  Humble  v.  Shore  (a). 


Argument 


VOL.  I. 


(a)  7  Hare,  247. 
O  0 
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1868.  Mr.  Nalder  for  the  heir-at-law,  and  Mr.  Jackson  for  the 

assignees  of  one  of  the  next  of  kin  who  had  become  bank- 
rupt, supported  this  contention. 

Argument.         Mr.  Amphlett,  Q.C.,  and  Mr.  Fox  Briatowe  for  the  resi- 
duary legatees : — 

The  intention  of  the  testator  is,  that  this  share  should 
Ml  into  the  residue;  the  question  then  is,  who  is  entitled 
to  the  residue?  We  are  entitled  to  one- third  each  of  it, 
and  then  the  remaining  one-third  is  again  to  fidl  into 
residue,  and  be  again  similarly  subdivided,  and  so  on  ad 
infinitum ;  therefore  we  are  entitled  at  once  to  take  it  all : 
AtMnson  v.  Jones  (a). 

In  the  gift  to  Bolton,  which  is  in  other  respects  similar 
to  that  to  Burstally  there  is  no  gift  over,  which  is  important 
to  show  that  the  testator  intended  something«difiFerent  firom 
an  intestacy  in  this  case. 

The  Vice- Chancellor. — A  reference  to  the  cases  cited 
in  Humble  v.  Shxyre  shows  that  that  case  was  very  fully 
argued. 

Mr.  Bristowe* — That  case  is,  no  doubt,  an  authority 
against  us ;  but  the  cases  of  Evaria  v.  Fidd  (6),  and  Harris 
V.  Davis  (c),  which  were  there  cited,  are  equally  strong 
authorities  the  other  way. 

We  are  not  in  possession  of  the  reasoning  on  which  the 
Vice-Chancellor  founded  his  judgment  in  Humble  v.  Shore; 
and  the  expressions  of  one  testator  are  no  sufficient  guide 
to  the  intentions  of  another. 

The  intention  was,  that  we  should  take  everything  which 
was  to  be  had  consistently  with  the  possibility  thsii  BurstaU 
might  have  children. 

Mr.  Bolt  in  reply  read  extracts  from  the  shorthand 
writer's  note  of  the  judgment  in  Humble  v.  Shore  (d). 


(a)  Joh.  246. 

(ft)  8  L.  J.  N.  S.  Oh.  264. 


(c)  1  Col  416:  seep.  426. 

(d)  See  infra,  p.  550. 
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Vicb-Chancellor  SibW.  Page  Wood:—  ises. 

Irrespective  of  the  decision  in  Humble  v.  Shore,  it  seenas     Lio«tfoot 
to  me  right  on  principle  to  hold  that  this  one-third  share  is      Bubotall. 

undisposed  of.  Judymmt, 

The  fallacy  of  Mr.  AmpMetfs  argument,  ingenious  as  it 
was,  consists  in  this  assumption^  that  a  direction  that  the 
share  should  sink  into  residue  amounts  to  a  gift  of  that 
share.  Now,  whatever  suspicion*  we  may  have  m  such  a 
case  that  the  testator  was  misled  by  the  supposed  analogy 
of  gifts  of  legacies,  which,  when  directed  to  sink  into  the 
residue,  do  go  to  the  residuary  legatees,  and  whatever  incli- 
nation there  may  be  to  hold  that  words  of  this  nature  must 
mean  something  more  than  the  law  would  imply  and  are 
not  mere  surplusage ;  it  is  impossible^  on  the  other  hand, 
to  overlook  the  obvious  fact,  that  if  the  testator's  desire 
was  that  this  share  should  go  over  in  this  manner,  it  would 
have  been  as  easy  to  say  "  shall  go  and  belong  to  my  other 
residuary  legatees,"  as  to  employ  the  words  actually  used  in 
this  case.  The  distinction  between  this  case  and  Evans  v. 
Field,  which  was  itself  a  strong  decision,  is  this: — In  that 
case  the  testatrix  expressly  disposed  of  what  should  fall  in 
by  failure  of  her  prior  bequest,  and  therefore  plainly  contem- 
plated that  a  portion  of  the  residuary  gift  itself  might  fail, 
which  she  thereupon  gave  over  again  in  like  manner; 
and  then  the  Vice-Chancellor,  apparently  on  a  similar  prin- 
ciple to  that  of  Atkinson  v.  Jones,  considered  that  that 
carried  the  whole  to  the  remaining  residuary  legatees:  it 
would  be  going  too  far  to  imply  such  an  intention  as  this 
merely  from  a  direction  to  do  that  which  the  law  would 
have  done  without  direction. 

I  admit  that  you  cannot  often  look  usefully  at  the  con- 
struction of  one  will  to  enable  you  to  interpret  another  will ; 
but  when  the  wording  is  precisely  similar,  as  in  this  case,  I 
do  not  see  that  the  authority  of  a  prior  decision  is  less 
binding  in  this  case  than  in  any  other. 

o  0  2 
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1863.  It  seems  to  me  clearly  that  I  cannot  decide  this  case  in 

LioHTFooT     favour  of  the  residuary  legatees  without  overruling  the  opin- 
BuRBTALL.     '^^®  ^f  Vice  Chancellor  Wigram  (a)  and  Lord  Cotfenham. 


JwLyment, 


1847. 
March  IS/A. 


(a)  Humble  r.  Shore. 


The  facts  of  this  case  are  sufficiently  stated  in  Mr.  Hare't  Reports; 
but  the  effect  only  of  the  decision  is  there  given.  The  following 
report  of  the  judgment  is  taken  from  the  short-hand  writer's  notes : — 

Vice-Chancelloe  Sir  James  Wigram  : — 

I  will  dispose  of  the  question  about  the  next  of  kin,  the  only  point 
about  which  I  feel  any  difficulty,  on  Tuesday  morning.  In  the  mean- 
time I  will  state  the  point  on  which  I  thiuk  my  judgment  must 
eyentually  turn. 

By  the  will,  one-sixth  of  the  residue  is  given  to  Sarah  Whitaker 
absolutely.  By  the  codicil  the  testatrix  recites  that  she  had  by  her 
will  or  testamentary  appointment  given  and  bequeathed  one-sixth  of 
the  moneys  constituting  the  residuary  fund  arising  from  her  real  and 
personal  estate  unto  or  in  trust  for  her  cousin,  Sarah  WhUaker^ 
absolutely.     And  then  she  goes  on  in  the  following  words: — 

'^And  whereas  it  is  n.y  will  and  meaning  that  the  said  Sarah 
Whitaker  shall  take  and  enjoy  only  a  life-interest  in  the  aforesaid 
part  or  share  of  the  said  residuary  trust  fund,  and,  subject  thereto, 
that  the  capital  of  the  same  fund  shall  be  disposed  of  as  hereinafter 
mentioned  :  Now,  thererore,  I  direct."  She  then  gives  a  direction, 
which  I  omit  because  it  is  inapplic.ible  to  the  ultimate  disposition  of 
the  fund.  She- then  goes  on  to  say  what  the  disposition  of  the  capital 
shall  be,  and  importing  that  into  the  clause  I  first  read,  the  case  will 
be  the  same  as  if  she  had  said  **  I  give  lur  only  a  life- interest  in  the 
aforesaid  residuary  trust  fund  ;  and  subject  thereto  the  capital  of  the 
same  shall  sink  into  the  residue  of  my  personal  estate,  and  be  disposed 
of  accordingly."  Now,  if  she  had  simply  said,  "I  will  that  she  shall 
take  a  life-interest  only,"  that  would  be  equivalent  to  a  revocation  of 
the  bequest  to  her,  except  to  the  extent  of  tlie  life-interest,  and  in 
that  case  CresweU  v.  Chetlt/n*  would  have  been  a  direct  authority  for 
the  proposition  that  the  next  of  kin  would  be  emit  led  to  the  property. 
The  effect  would  have  been,  that  in  law  the  sLaro,  subject  to  her  life- 
interest,  would  have  sunk  into  the  residue,  and  would  have  been 
disposed  of  as  such.  If  the  testatrix,  instead  of  merely  revoking 
the  bequest  to  her  except  to  the  extent  of  her  life  interest,  goes  on 
to  say,  "  I  will  that  it  shall  sink  into  the  residue,"  she  expresses  no 
more  than  the  law  would  imply,  and  the  case  would  be  precisely  the 
♦•2  Eden,  1-23. 
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which  I  should  hesitate  long  before  doing,  even  if  my  own 
opinion  differed  from  theirs,  which  it  does  not. 

same  as  it  was  before,  and  the  estate  would  be  distributed  to  the 
next  of  kin.  The  whole  question  turns  on  this:  Besides  saying  "it 
shall  sink  into  the  residue,"  she  gives  a  direction  to  her  trustees, 
that  it  shall  be  disposed  of  accordingly ;  and  the  question  is,  whether, 
having  willed  it  to  sink  into  the  re^-idue,  and  be  disposed  of  accor- 
dingly, those  words  *'  dispoj^ed  of  accordingly "  mean  disposed  of  as 
residue,  or  whether  they  mean  something  else.  On  that  point  I  will 
look  into  the  will  to  see  whether  from  any  parts  of  it  I  can  collect 
an  intention,  or  get  any  certain  guide  to  go  upon.  I  agree  with 
Mr.  Bolt,  that  the  words  confirming  the  will  make  no  difference ; 
because,  though  the  codicil  docs  republish  the  will,  it  repub- 
lishes it  in  the  same  words  in  which  it  was  written  ;  and  it  is  very 
rarely  indeed  that  the  effect  of  any  disposition  is  altered  by  the 
codicil.  The  way  in  which  the  republication  acts,  just  as  it  did 
before  the  late  Wills  Act  came  into  operation,  is,  that  it  sweeps  in 
property  which  had  come  into  distribution  subsequent  to  the  date  of 
the  earlier  paper;  except  in  that  respect,  it  is  in  general  a  mere 
repetition  of  the  words  of  the  will,  and  those  words  ordinarily  speak 
in  the  same  way  as  if  the  will  had  remained  unaltered.  This  is  not 
always  the  case,  but  it  is  the  rule. 

That  is  really  the  whole  question  with  regard  to  this  share. 

Vice-Chamcellor  Sib  James  Wiqram,  afler  restating  the  &cts 
nearly  in  the  words  of  his  former  judgment,  proceeded  as  follows:  — 

Now,  the  case  of  Creswell  v.  Cheslyn  is  a  direct  authority  that 
where  an  absolute  gift  of  a  share  of  residue  is  afterward  revoked, 
that  share  becomes  residue  undisposed  of,  unless  it  is  given  to  some 
one  else. 

The  question,  therefore  is,  on  the  codicil,  whether  there  is  a  gift 
of  Sarah  Whitakers  share  to  any  one  el^^e.  Tlie  first  direction  is 
that  it  shall  sink  into  the  residue  of  the  estate,  but  that,  of  course,  is 
*no  gift  to  any  one  else. 

But  then  there  is  a  direction  that  it  shall  be  disposed  of  "  as  after 
mentioned,"  and  when  you  come  to  that  to  which  the  words  "  after 
mentioned  "  refer,  you  find  a  direction  that  it  shall  "  sink  into  the 
residue  of  the  personal  estate,  and  be  disposed  of  accordingly." 

The  question  is,  whether  the  direction  that  a  share  of  the  residue 
previously  undisposed  of  is  to  be  disposed  of  accordingly,  is  a  gift  to  ^ 
the  residuary  legatees.     My  opinion  is,  that  it  is  not.     I  cannot  find 
any  gift  to  the  residuary  legatees  in  these  words. 
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Judgment, 
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The  other  points  were  hardly  argued,  and  indeed  are 
scarcely  arguable. 

On  the  second  point,  it  is  plain  that  the  heir-at-law  must 
take,  and  take  as  personalty,  whatever  part  of  this  one- 
third  share  consisted  of  real  estate. 

The  third  question  is,  I  think,  answered  by  the  terms  of 
the  release  itself.  Whatever  right  Mr.  Locke  may  have  to 
any  part  of  this  share  as  one  of  the  coheirs-at-law  or  next  of 
kin  is  expressly  reserved  to  him,  all  other  right  (if  any) 
seems  to  me  to  have  been  released. 


Nop.  7a  (• 

iriiL 

WWr-Sharu 

in  a  Publie 

Compantf — 

Calls. 

The  rale,  that 
A  specific  lega- 
tee of  shares 
liable  to  calls 
must  take  them 
cnm  onere, 
does  not  applj 
to  calls  made 
in  the  lifetime 
of  a  person  who 
is  tenant  for 
life  of  the 
whole  resi- 
daary  estate 
(including  the 
shares,)  as  an 
entire  fund. 

The  trae 
test  is,  whe- 
ther the  shares 
have  or  not 
been  separated 
from  the 
general  residue 
at  the  date  of 
the  call. 


In  Re  BOX. 


X  HIS  was  a  petition  for  the  advice  of  the  Court  under 
the  35th  section  of  iord  St.  Leonard's  Act  (a),  under  the 
following  circumstances : — 

John  Box,  the  testator  in  the  case,  by  his  will  dated  the 
30th  December,  1859,  after  bequeathing  certain  pecuniary 
and  specific  legacies,  appointed  the  Petitioners  (one  of  whom 
was  his  widow)  trustees  of  his  will,  and  bequeathed  to  them 
the  residue  of  his  personal  estate  upon  trust  for  his  wife  for 
life  for  her  separate  use,  and  from  and  after  her  decease  he 
directed  his  trustees  to  transfer  into  the  name  of  his  brother, 
Charles  Box,  twenty-six  shares  in  the  Phoenix  Gas  Uowr 
party,  and  into  the  names  of  each  of  his  nieces,  Elizabeth 
and  Martha  Johnson,  fifty  New  Imperial  Oas  shares,  and 
into  the  name  of  his  nephew,  John  Box,  "  the  remaining 
fifty  Iraperial  Gas  shares/'  and  he  empowered  his  trustees 
to  permit  his  personal  estate  to  remain  in  its  then  present 
state  of  investment,  or  to  vary  the  investments,  in  the  usual 
manner ;  and  after  several  immaterial  bequests  and  direc- 
tions, he  bequeathed  the  residue  of  his  estate  to  certain 
charitable  societies 

(a)  22  &  23  Vict,  c  35. 
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At  the  time  of  his  death  the  testator  had  150  shares  in  1868. 

the  Im/pervxl  Gas  Company,  66  shares  in  the  Phomix  Gob  i^^ITbox. 

Compam^y,  and  severed  other  shares  of  the  like  nature,  and  staumenu 
considerable  general  personal  estate. 

After  the  death  of  the  testator  certain  calls  had  been 
made  by  the  various  Gas  Companies  in  which  the  testator 
held  shares,  and  it  was  anticipated  that  further  calls  would 
be  made. 

It  appeared  that  the  shares  in  question  would  not, 
according  to  the  deeds  of  settlement  of  the  various  Com- 
panies, or  some  of  them,  be  transferrible  so  long  as  any 
calls  were  due  and  unpaid. 

The  questions  for  the  opinion  of  the  Court  were,  whether 
under  these  circumstances  the  general  personal  estate  of  the 
testator,  or  the  shares  in  respect  of  which  any  call  had  been 
or  should  thereafter  be  made,  was  the  proper  fund  for 
payment  of  such  call, 

1st  Generally.  2nd.  During  the  lifetime  of  the  tenant 
for  life. 


Mr.  Hanson  for  the  Petitioners  submitted  the  case  to  the     Argument. 
Court,  and  referred  to  Wright  v.  Warren  (a),  Blount  v. 
Hipkins  (i),  Jacques  v.  Chambers  (c),  Clive  v.  Clive  (cf). 

Mr.  Erskine  for  the  legatees  of  the  shares: — 

The  cases  against  us  only  decide  that  where  there  is  a 
complete  severance  of  the  shares  from  the  general  estate  at 
the  death  of  the  testator,  there  the  legatees  must  take  cum 
onere  ;  the  case  is  very  diflferent  where  (as  here)  there  is  a 
tenant  for  life  of  the  whole  fund,  and  no  severance  of  these 
shares  till  her  death. 

(a)  4  De  G.  &  Sm.  367.     {b)  7  Sim.  51.     (c)  4  Railw.  Cas.  499. 
i,d)  Kay,  600. 
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As  these  shares  are  not  IraDsferrible  while  any  calls  are 
due,  the  trustees  cannot  perform  their  duty,  viz.  to  transfer 
the  shares  into  the  respective  names  of  the  legatees,  imtil 
they  have  paid  all  the  calls ;  and,  as  this  is  part  of  their 
duty  as  trustees  of  the  will,  they  must  apply  to  it  their 
own  trust  fund,  L  e.  the  general  personal  estate. 

Mr.  Lake  RuaseU  for  two  of  the  residuary  legatees : — 

The  legatees  must  stand  in  place  of  the  testator.  The 
rule  is,  that  the  Court  looks  to  the  moment  of  the  tes- 
tator's death;  whatever  is  then  wanting  to  make  him  a 
perfect  shareholder  is  to  be  borne  by  his  general  estate ; 
whatever  afterwards  becomes  needful  in  order  to  preserve 
or  improve  the  value  of  the  shares,  must  be  paid  by  the 
legatees.  This  is  decided  in  Armstrong  v.  Burnet  (a),  and 
Day  V.  Day  (6).  The  earlier  cases,  even  if  the  Court  would 
not  now  refuse  to  follow  them  at  all,  depend  upon  the  fact 
that  the  testator  had  covenanted  to  pay  the  calls ;  which  is 
not  the  case  here. 

K  the  doctrine  contended  for  were  to  prevail,  the  residue 
could  never  be  distributed,  at  least  till  every  one  of  these 
Companies  had  been  wound  up  or  had  called  up  all  its 
capital,  which  might  never  happen. 

M  r.  F.  Wood,  for  parties  in  the  same  interest : — 

It  was  the  intention  of  the  testator  that  the  tenant  for 
life  should  enjoy  the  property  in  specie ;  therefore  she  is  as 
much  bound  to  pay  these  calls  as  if  tho  estate  had  been 
complettily  administered. 

[He  referred  to  Addame  v.  FeHck  (c)  ] 

Mr.  Hanson,  in  reply  : — 

The  argument  ab  inconvenienti  does  not  apply  to  a  case 

(a)  20  Ikav.  424;   s.  c.  3  Eq.  871.  (b)  1  Dr.&  Sm.  261. 

(c)  26  Bcav.  384. 
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where  there  is  a  tenant  for  li^e  of  the  whole,  because  the 
fund  could  not  in  any  case  be  administered  during  her  Ufa 

These  charities  are  merely  intended  to  get  whatever 
might  remain  after  every  possible  claim  in  favour  of  the 
widow  (and  through  her  of  these  specific  legatees)  had 
been  satisfied. 
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Argument 


Vice-Chancellor  Sir  W.  Page  Wood: — 

This  case  comes  before  me  under  the  provisions  of  Lord 
St.  Leonard's  Act.  I  should  have  preferred  having 
the  point  regularly  raised  by  BiU,  and  I  in  some  degree 
remonstrated  against  this  form  of  trying  the  question ; 
as,  however^  the  parties  are  all  anxious  to  have  my 
decision  now,  I  do  not  think  I  ought  to  refuse  to  answer 
the  case,  which  seems  to  me  to  come  sufficiently  within  the 
terms  of  the  Act. 

Upon  the  abstract  question,  whether,  if  shares  liable  to 
calls  are  given  specifically,  the  future  calls  on  such  shares 
are  or  are  not  payable  out  of  the  general  estate  of  the 
testator,  the  later  cases  are  all  uno  fiatu  in  favour  of  the 
position  that  the  legatee  of  such  shares  must  take  them 
cum  onere.  That  is,  I  think,  clearly  decided  by  the  cases 
of  Armstrong  v.  Burnet  and  Dat/  v.  Day,  which  were 
referred  to  in  the  argument,  and  by  the  case  of  FUztoilr- 
Hams  V.  Kelly  (a).  I  observe  that  the  learned  Judge  who 
decided  Jacques  v.  Chambers  and  Wright  v.  Warren, 
founded  his  decision  on  the  case  of  Blount  v.  Hi/pkins;  and 
in  Clive  v.  Clive  I  simply  followed  Jacques  v.  Chambers, 
without  entering  into  any  examination  of  the  question; 
so  that  all  these  cases  rest  on  the  single  authority  of  Blount 
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T.  Hiphma;  but  the  recent  cases  haTe,  I   tlunky  esta- 
blished the  contrary  rula 

The  will  in  this  case  is  peculiar;  and  I  think  that 
under  its  particular  provisions  the  specific  legatees  are  in 
such  a  position  as  not  to  subject  them  to  the  onus  in 
question. 

[His  Honour  read  the  bequest,  the  effect  of  which  has 
been  stated.] 

When  the  case  was  opened,  I  at  first  thought  that  the 
gift  of  the  twenty-four  Phoenix  shares  was  not  specific; 
but  I  find  that  in  Jacques  t.  Chambers  (a)  the  gift  was  of 
a  certain  number  of  shares,  with  a  provision  that  such  gift 
should  not  be  specific  "for  purposes  of  ademption;"  and 
the  Vice-Chancellor  thought  that  for  all  purposes  other 
than  ademption  the  legacy  was  specific,  and  therefore,  as 
there  was  a  sufficient  number  of  shares  in  existence  at  the 
death  of  the  testator  to  satisfy  the  bequest,  he  treated  such 
shares  as  specifically  bequeathed.  In  accordance  with  that 
judgment  I  should  be  inclined,  were  it  necessary  to  decide 
that  question,  now  to  hold  the  gift  of  the  twenty-four 
Photfrtix  shares  to  be  specific,  as  that  of  the  Imperial  shares 
certainly  is. 

In  the  view  I  take  of  this  case,  however,  it  is  not  necessary 
to  decide  this  point :  the  widow  is  still  alive,  and  I  have 
only  to  say  from  what  fund  these  calls  are  now  to  be  paid. 

Now,  if  there  had  been  a  gift  of  these  shares  simpliciter, 
to  il.  for  life,  with  remainder  to  5.,  (7.,  />.,  &c.,  absolutely, 
so  that  the  shares  would  have  to  be  severed  from  the 
general  estate  by  the  executors,  and  held  separately*  it 
would  follow  from  what  has  been  said,  that  such  shares 
would  be  taken  by  the  legatees  cum  onere^  and  that  the 

(a)  4  Railw.  Cas.  205. 
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tenant  for  life,  and  those  entitled  in  remainder,  would  have 
to  provide  for  the  payment  of  the  calls,  either  oat  of  the 
shares  themselves,  or  otherwise  as  they  might  think  fit ; 
the  residue  of  the  testator's  estate  would  have  nothing 
further  to  do  with  them. 

Here,  however^  the  intention  of  the  testator  is,  that  his 
wife  is  to  have  the  enjoyment,  during  her  life,  of  the  whole 
residue  of  his  estate  in  one  mass,  and  of  course  in  the 
manner  which  is  most  beneficial  for  her,  and  it  is  not  until 
after  her  death  that  these  shares  are  to  be  taken  out  and 
separated  for  the  benefit  of  the  several  legatees. 

Now  suppose  for  a  moment  that  one  of  these  legatees 
were  an  infant,  so  that  it  would  have  become  necessary 
(if  these  shares  are  to  be  taken  cum  onere)  to  seU  a  portion 
of  the  shares  for  the  purpose  of  paying  these  calls,  would 
not  the  widow  be  entitled  to  say,  "  No,  that  must  not  be 
done ;  I  have  a  right  to  keep  these  shares  in  specie,  and  I 
prefer  that  the  calls  should  be  paid  out  of  some  part  of  the 
estate  which  does  not  produce  so  good  an  income  for  me." 
And  might  she  not  therefore  prevent  any  payment  of  calls 
out  of  the  shares  ? 

Or,  again,  suppose  that  one  of  the  l^atees  in  remainder, 
being  adult,  had  voluntarily  paid  these  calls,  and  had  then 
applied  to  the  executors  to  reimburse  him,  might  not  the 
widow  have  in  like  manner  interfered,  and  required  the 
payment  to  be  made  out  of  the  general  estate? 

These  considerations  distinguish  this  case  from  that 
before  Vice-Chancellor  Kmderaley, — There  it  was  ob- 
jected that  if  the  shares  were  not  taken  cum  onere,  it 
would  be  impossible  to  divide  the  general  estate  until  after 
the  shares  had  been  fully  paid  up :  but  no  such  objection 
applies  here,  because  the  testator  himself  directs  his  estate 
to  be  kept  undivided  .until  the  death  of  his  widow ;  and  I 


558 


CASES  IN  CHANCERY. 


1863. 
Ih  rk  Box. 
Judgment* 


think  that  the  remaindermen  could  never,  as  against  the 
widow,  have  any  right  to  have  these  shares  specifically 
dealt  with. 

For  these  reasons,  I  think  that  the  manifest  intention  of 
the  testator  was  that  there  should  be  no  separate  dealing 
with  these  shares  till  after  his  wife's  death,  and  therefore, 
that  during  her  lifetime  all  calls  must  be  paid  out  of  the 
general  estate. 


Dee.  Sth. 

Practice — 
Partiee — Hu»' 
band  and  Wife 
— Foreeiosure. 

A  Bill  tore- 
deem  a  mort- 
gage on  the 
real  estate  of 
a  married 
woman  should 
not  be  filed  bj 
husband  and 
wife  merely, 
but  by  the 
wife  by^  her 
next  friend, 
making  her 
husband  a  co- 
Plaintiff.    And 
this  is  the 
right  course 
CTen  where  the 
husband  is  a 
bankrupt. 


SMITH  V.  ETCHES  (a). 

J.  HE  Bill  in  this  case  was  filed  by  husband  and  wife,  to 
redeem  a  mortgage  made  by  them  of  the  wife's  fee  simple 
estate,  and  to  prevent  the  completion  of  a  contract  for  the 
sale  of  it  under  a  power  of  sale  contained  in  the  mortgaga 
The  husband  had  become  bankrupt,  and  obtained  bis  certi- 
ficate after  the  date  of  the  mortgage,  but  some  years  before 
the  filing  of  the  Bill.  The  bankruptcy  was  not  noticed  in 
the  Bill,  but  having  been  set  up  in  the  answers,  the  Bill 
was  amended  by  making  the  assignees  parties.  The  suit 
now  came  on  upon  motion  for  decree. 


) 


Mr.  Eolt,  Q.C.,  and  Mr.  F.  Morris,  for  the  mortgagee, 
took  the  preliminary  objection,  that  the  suit  was  improperly 
framed,  for  that  the  husband  had  no  interest,  and  the  wife 
was  substantially  no  party  at  all,  the  suit  being  the  husband's 
suit.     The  Bill  ought,  therefore,  at  ouce  to  be  dismissed. 

Mr.  CracknaU,  for  the  purchasers,  in  support  of  the 
same  objection,  referred  to  Hughes  v.  Evans  (6),  Reeve  v. 
Dally  (c).  Wake  v.  Parker  (d). 

Mr.  Daniel,  Q.C.,  and  Mr.  Cadman  Jones  in  support 
of  the  Bill:— 

The  rule  laid  down  by  Lord  Redesdale  is,  that  the 
wife   sues  with    her    husband  because  she    is  under  his 

(a)  Ex  relatione  Mr.  H.  Cadman  Jones^  who  was  of  counsel  for  the 
Plaintiff. 

(6)  1  S.  &  S.  185.         (c)  2  S.  &  S.  464.     (d)  2  Keen,  59. 
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protection,  unless  they  have  opposite  interesta     The  cases 
referred  to  are  cases  of  separate  estate ;   and  here  there 
is  no   separate  estate.      Hope  v.   Fox  (a)   goes    a    step 
further  than  any  former  case  in  holding  it  necessary  to 
have  a  next  friend   where  there  was  no  separate  estate; 
but  that  was  a  case  of  a  power  which  the  wife  could  exer- 
cise without  the  concurrence  of  her  husband.     Here  the 
wife  cannot  deal  with  the  estate  without  her  husband's 
concurrence,  so  that  to  hold  a  next  friend  necessary  here, 
would  be  going  a  step  further  still.     The  husband,  not- 
withstanding his  bankruptcy,    retains  an  interest,  as  the 
wife  cannot  deal  with  the  estate  without  him. 

In  Hope  V.  Fox  the  Bill  was  not  dismissed,  but  leave  was 
given  to  amend;  and  if  the  Court  holds  the  objection  good, 
the  same  will  be  done  here. 

Mr.  R,  Horton  Smith  for  the  assignees,  took  no  part 
in  the  argument. 
Mr.  Rolt  in  reply. 


1863. 


Argument. 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

I  think  that  the  husband  retains  an  interest,  though  but 
a  shadowy  one,  still  a  suflBcient  interest  to  make  him  a  pro- 
per coplaintifF;  but  I  am  of  opinion  that  there  is  clearly  a 
want  of  parties,  for  if  the  Bill  were  to  be  dismissed,  as  the  suit 
is  the  husband's  suit,  the  wife  would  not  be  foreclosed.  I 
think  that  bills  by  husband  and  wife  to  redeem  a  mortgage 
of  the  wife's  real  estate  must  have  been  entertained  in 
former  times,  but  that  was  before  the  practice  of  allowing  her 
to  sue  by  her  next  friend  had  been  so  well  established,  and 
I  think  that  such  a  form  of  suit  is  not  no«r  the  proper  one. 

The  Court,  however,  is  averse  from  allowing  all  the  ex- 
pense of  bringing  a  suit   to  the  Hearing  to  be   wasted, 
and  leave  must  therefore  be  given  to  amend  by  adding  a 
next  friend,  but  the  Plaintiffs  must  pay  the  costs  of  the  day. 
(a)  1  J.  &  H.  456. 


Judgment 
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s^oid^e    MORGAN  V.  THE  GREAT  EASTERN  RAILWAY 
BUir-^Co»u.  COMPANY.  (No.  2.) 

In  a  Bill  by  one 

behaJfofblm^  X  HIS  was  a  Bill  by  the  Plaintiff  on  behalf  of  himself 
JJhf^ex^wpt  ^^^  ^^  ^^^^  shareholders  in  the  Great  Eastern  Raikoay 
the  DefendMtts,  Compomy,  except  the  Defendants,  against  the  Company 
Directors  from  and  the  Directors,  praying  that  the  Company  and  the 
i^'^n^  the'  Directors  might  be  restrained  from  paying  certain  divi- 
ftmdJ^fMh  d^'^ds  therein  mentioned  to  one  class  of  the  shareholders, 
fiindsdonot      without  also  paying  the  corresponding  dividends  to  the 

Delonff  to  the 

Plaintiff  as       Other  shareholdera 

oeetoiqne 

M^at  to*^ti         Upon  the  Hearing  of  the  cause,  a  decree  was  made  sub- 

him,  in  the        stantially  in  accordance  with  the  prayer  of  the  Bill, 
eyentofauo- 

ceas,  to  his  

costs  thereoat 
as  between  soli- 


client. 


citorand  '  Mr.  Daniel,  Q.C.,  (Mr.  L.  Bird  mth  him),  for  the 
Plaintiff,  thereupon  asked  for  costs  as  between  solicitor 
and  client 

The  Defendants  are  our  trustees,  and  the  fund  is  our& 

Then  they  propose  to  deal  with  this  fund  in  a  manner  not 
consistent  with  the  rights  of  the  parties.  The  Directors, 
who  are  in  the  wrong,  should  pay  costs  between  party  and 
party  personally,  and  the  funds  of  the  Company,  as  our 
tru  t  funds,  should  bear  the  extra  costs. 

Mr.  RoUy  Q.C.,  (Mr.  Knox  Wigram  with  him).  This  is  a 
mere  hostile  decree  against  all  the  Defendants ;  the  Com- 
pany is  for  the  purposes  of  such  a  proceeding  as  this  a  stranger 
to  the  Plaintiffs. 

Mr.  Daniel,  in  reply  : — 

If  this  be  not  a  proceeding  by  a  cestui  que  trust,  the 
Directors  should  be  personally  fixed  with  all  the  costa 
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Vice-Chancellor  Sib  W.  Page  Wood  :— 

If  the  Plaiotiff  and  those  whom  he  represents  were 
exclusively  entitled  to  this  fund,  (as,  for  instance,  if  any 
fund  had  been  specifically  set  apart  for  the  payment  of  these 
dividends,)  I  think  that  the  Plaintiff  would  have  a  right 
to  have  his  full  costs  out  of  the  fund ;  but  I  cannot  consider 
the  general  funds  of  the  Company  as  applicable  to  this 
purpose.  Tlie  Plaintiff  is,  no  doubt^  in  a  certain  sense,  a 
cestui  que  trust  of  all  those  funds,  and  it  might  be  that^ 
in  a  suit  for  winding  up  the  affairs  of  the  Company,  those 
funds  might  be  treated  as  his,  so  as  to  give  him  the  right 
now  claimed;  but,  in  a  suit  of  this  sort,  directed  to  a 
specific  dealing  with  the  dividends,  I  cannot  take  that 
view. 

I  think  the  right  form  of  decree  will  be:  Restrain  the 
Company  and  Directors  from  dealing  with  the  dividends 
in  the  manner  proposed,  and  order  the  Company  to  pay 
the  costs  as  between  party  and  party  merely. 
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In   be  LONDON  AND  WESTMINSTER  WINE        jvb».7rt. 
COMPANY.  Pm^e- 

TWiiiding-ttp — 
HIS  was  a  Petition  by  a  shareholder  for  winding  up  a      Conmantea 

_  ,  ■   ilcl,  1862— 

limited  Company.     It  appeared  that  an  advertisement  that  Advertiaemenu, 

the  Petition  would  be  heard  on  this  day  had  been  inserted  When  a  peti- 

in  the  London  Gazette  on  Friday,  October  30th,  and  in  upalimit^" 

the  daily  papers  required  by  the  General  Orders  (a),  on  SSTuhLrd*" 

Saturday,  October  31st.  on  the  day 

•^  appointed  by 

(a)  G.  O.  11th  November,  1862,  Ord.  2.  ^^^^^^ 

the  advertise- 
ment not   having  been  inserted   in  proper  time,   the  pmctice  is  to  let  the  Petition  stand 
over  for  a  fortnight,  with  liberty  to  insert  fresh  advertisements.    The  practice  of  the  Court  of 
Bankruptcy  in  this  respect  not  followed. 
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1863.  ifr,  Daniel,  Q.C.,  (Mr.  /.  H.  Higgina  with  him),  was 

br  SE  London  about  to  open  the  Petition,  when 
AND  West- 
Company^         Mr.  Roxburgh,  for  persons  asserted  by  the  Petition  to  be 
Directors,  objected  that  the  advertisements  in  question  had 
not  complied  with  the  Order. 

This  was  admitted,  and  the  only  question  was,  what 
should  be  done  in  consequence  thereof. 

Mr.  Jeaaell  for  the  Company. — The  only  course  your 
Honour  can  take  is  to  dismiss  the  Petition  as  irregular. 
It  must  be  presented  again  and  reanswered.  This  was 
decided  in  the  Court  of  Bankruptcy  at  the  time  when  these 
Companies  used  to  be  wound  up  there:  Ex  parte  Martin  (a). 

Mr.  Giffardy  Q.C.,  and  Mr.  T.  A,  Robert^  for  creditors, 
suppoi*ted  this  argument. 


Judgment. 


V1CE-CHA.NCELL0R  Sir  W.  Page  Wood  : — 

It  is  not  according  to  the  course  of  this  Court  to  involve 
parties  in  unnecessary  costs  on  points  purely  of  form. 
Whatever  the  Court  of  Bankruptcy  may  have  thought 
itself  called  upon  to  do,  I  cannot  think  it  right,  sitting  here, 
to  dismiss  this  Petition.  But  I  cannot  properly  he€u:  it 
till  all  parties  interested  have  been  summoned  by  proper 
advertisements,  which  cannot  now  be  done  in  time  for  next 
petition  day. 

Let  the  Petition  stand  over  till  this  day  fortnight^  with 
liberty  to  insert  fresh  advertisements  for  that  day. 

(a)  9  W.  R.  20. 
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EGMONT  V.  DARELL.  Jan,  nth, 

TUth,^2lsU 
HE  Plaintiff  in  this  suit  was  the  heir  of  Henry  Earl  of  practieeSeir 

Egmont.   The  Defendants  were  persons  claiming  under  Sir  ~T^''%7"^i«' 

Edward  Jxemeyy  who   had   been   the   Earl   of  Egmonis      Ftci.  c.42). 

confidential  agent  and  solicitor,  and  to  whom  the  Earl  had  On  a  bni  by 

devised  all  his  real  and  personal  property  in  Great  Britain  fng &n*\MuI' 

and  Ireland^  subject  to  certain  legacies.  non'*for  the* 

purpose  of  ob- 

The  Earl  had  died  on  the  23rd  of  December,  1841,  en-  taininginci- 

.  1    ,    .      /.  ,  .  .  ,  ,  .       dental  relief, 

titled  in  tee,  subject  to  incumbrances,  to  large  estates  in  the  Court  \a 
Irelandy  and  to  estates  of  comparatively  small  value  in  Mn°Rotf°  Act 
England  2ind  Wales.  to  determine 

*^  the  qnesuon, 

At  the  time  of  the  filing  of  the  Bill,  no  real  property  in  ting  the  parties 
England  and  Wales  was  held  by  the  Defendants  under  tne  j^^"**  Barb*' 
will,  the  whole  having  been  sold  in  the  year  1856,  and  the  analogy  to  the 
proceeds  applied  in  payment  of  mortgages,  which  affected  Court  will  in 
all  the  estates.  «^"iil^"f 

trial  by  jury, 

The   Plaintiff  had  instituted  proceedings  (which  were  *"*^  (^^^  * 

still  pending)  in  the  Court  of  Chancery  in  Ireland  to  set  contingency  of 

aside  the  will  with  respect  to  the  Irish  estates,  and  for  a  new^trial)  will 

conveyance   of  the   outstanding   legal   estate,  offering  to  f*'^^J5?*"*^ 

redeem  the  mortgages  thereon.  itself. 

The  present  Bill,  which  was  filed  in  December,  1860, 
alleged  that  the  will  was  obtained  by  fraudulent  misrepresen  • 
tations,  and  prayed  that  an  issue  devisavit  vel  non  might  be 
directed,  for  the  purpose  of  trying  the  validity  of  the  wiU 
as  regarded  the  real  estate  in  England;  that  any  unsold 
estate  might  be  conveyed  to  the  Plaintiff,  he  offering  to 
redeem  any  mortgage  which  ought — as  between  him  and 
the  Defendants — to  be  considered  unsatisfied ;  for  an  ac- 
count of  the  rents  and  profits  of  the  devised  estates,  and 

VOL.   I.  P    P 
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of  the  mpneys  applicable  to  the  discharge  of  incnmbrances 
upon  them^  including  the  personal  estate  of  Lord  Egmontj 
and  for  a  receiver.  In  this  way  the  validity  of  the  will 
came  incidentally  in  question,  and  formed  the  chief  contest 
in  the  suit. 

No  decision  was  ultimately  called  for  on  the  questions  of 
fact  involved,  and  only  so  much  of  the  case  will  be  reported 
as  relates  to  the  points  of  law  and  practice  discussed  by 
the  VicerChancellor. 


ArgwmmL  Sir  H.  CaimSy  Mr.  Giffardy  Q.C.,  and  Mr.  Wiekeru 
for  the  Plaintiff,  argued,  that,  upon  the  evidence,  it  was 
clear  that  the  will  was  fraudulently  obtained,  and  that  the 
Plaintiff  was,  at  any  rate,  entitled  to  an  issue. 

The  Solicitor-General  (Sir  Roundett  Palmer^  Mr. 
Jamesy  Q.C.,  and  Mr.  J.  Pearson  for  the  principal  Defen- 
dants, Sir  Lionel  and  Lady  Darell,  argued  in  support  of 
the  will,  and  also  contended,  that,  primarily,  the  right  of 
an  heir  was  simply  to  have  terms  or  other  obstacles  to  an 
ejectment  put  out  of  the  way,  and  that  the  direction  of  an 
issue  was  merely  substituted  for  convenience  of  procedure 
in  certain  cases,  and  not  for  the  pur^)ose  of  enlarging  the 
rights  of  the  heir.  Therefore,  in  a  case  like  this,  where 
no  action  could  be  brought,  and  where,  consequently,  the 
heir  was  not  entitled  to  his  ordinary  remedy,  the  Court 
would  not  improve  his  position  by  granting  the  substituted 
remedy.  Now  here  there  could  be  no  action  of  ejectment, 
for  two  reasons — one,  because  there  was  no  land  in  England 
to  form  the  subject  of  the  action  ;  and  the  other,  because 
the  Statute  of  Limitations,  though  it  had  not  run  at  the 
filing  of  the  Bill,  had  since  become  a  final  bar  to  an  action. 
Independently,  therefore,  of  the  validity  of  the  wiU,  there 
could  be  no  issue. 
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They  further  contended,  that  the  recent  Act  (a)  pro- 
hibited the  Court  from  directing  an  issue,  and  required  it 
to  determine  all  questions  of  law  itself;  and  that,  if  there 
was  to  be  a  trial,  it  could  only  be  by  summoning  a  jury  in 
this  Court,  the  enactment  clearly  applying  to  every  possi- 
ble case,  with  the  single  exception  provided  for  by  the  4th 
section. 

Mr.  Willcocky  Q.C.,  and  Mr.  Bail]/  for  the  executors  of 
Miss  Percevaly  who  was  heiress-at-law  of  the  testator  at  the 
time  when  the  English  estates  were  sold. 

Mr.  Cracknell  for  Lady  Tiemey. 

Sir  H,  Caimsy  in  reply : — 

The  heir  has  at  any  time,  up  to  the  last  day  of  the 
twenty  years,  an  absolute  right  to  an  issue  to  try  the 
validity  of  an  alleged  will,  irrespective  of  the  evidence  on 
the  point ;  and  we  need  not  have  gone  into  any  evidence 
but  for  the  purpose  of  explaining  the  delay,  and  showing 
that  it  did  not  arise  from  our  laches.  It  is  true,  that  it  was 
a  common  practice  to  direct  an  action  putting  terms  out  of 
the  way ;  but  in  cases  where  an  action  is  impossible,  as  it  is 
here,  the  right  of  the  heir  is  to  have  the  question  tried  upon 
an  issue  directed  by  the  Court.  This  was  the  old  practice, 
and  the  recent  Act  has  not  altered  it.  On  the  other  side 
it  is  contended,  that  the  recent  Act  has  given  a  new  juris- 
diction to  this  Court,  to  decide  on  the  validity  of  wills  of 
real  estate  coming  incidentally  in  question.  But,  in  truth, 
the  Act  gives  no  new  jurisdiction  at  all.  It  merely  renders 
compulsory  what  was  optional  under  the  Act  of  1852(6). 
That  statute  had  prohibited  the  sending  of  cases  to  a  Court 
of  Law,  but  it  left  it  optional  with  the  Court  to  direct  an 
action.   Now,  in  the  cases  contemplated  by  the  Legislature, 
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the  option  is  taken  away,  and  the  Court  is  required  to 
decide  incidental  legal  questions  for  itself.  If,  therefore^ 
the  Court  has  now  a  jurisdiction  to  decide  such  questions 
as  this,  which  it  is  bound  to  exercise,  it  has  equally  had 
the  jurisdiction  since  1852,  although  its  exercise  was 
optional.  Now  it  is  quite  settled  by  the  whole  course  of 
decision  since  1852,  that  the  Chancery  Improvement  Act 
did  not  enable  the  Court  to  decide  for  itself  on  the  validity 
of  a  will  of  real  estate ;  and  if  that  is  so,  then  the  recent  Act 
does  not  either  compel  or  enable  the  Court  to  do  so.  The 
two  statutes  are  co-extensive  as  to  the  jurisdiction,  though 
the  one  makes  that  compulsory  which  before  was  optional ; 
and  as  it  is  settled  that  the  Act  of  1852  was  not  meant  to 
relate  to  questions  of  this  kind,  where  the  ground  of  relief 
is  the  alleged  invalidity  of  a  will  of  realty,  but  only  to  inci- 
dental legal  questions  arising  in  a  suit  where  the  Court 
had  jurisdiction  according  to  its  ancient  practice,  so  it 
follows  that  the  recent  Act  is  also  limited  in  the  same  way. 

The  recital  of  this  statute  is  conclusive  in  favour  of  this 
view,  and  shows  that  the  object  was  not  to  enlarge  the 
jurisdiction,  but  to  compel  the  Court  to  exercise  the  juris- 
diction which  it  already  possessed.  The  4th  section  is  not 
an  exception,  excluding  by  inference  every  other  exception^ 
but  a  mere  proviso  introduced  ex  abundanti  cautel4. 


JudfftnenL        ViCE-ChANCELLOR   SiR  W.   PaGE   WoOD  : — 

I  am  not  now  about  to  decide  this  case,  but  I  think  it 
right  to  say,  that,  in  my  own  opinion,  two  or  three  im- 
portant considerations  arise. 

The  first  point,  which  is  of  undoubted  importance,  is, 
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whether  this  Court  not  only  has  jurisdiction,  but  is  bound 
to  determine  the  question  of  the  validity  or  the  invaUdity  of 
this  will,  arising,  as  it  does  in  this  Court,  incidentally  on  a 
Bill  filed  for  the  purpose  of  having  certain  moneys  applied 
in  the  redemption  of  an  Irish  mortgage. 

The  next  question,  which  is  involved  in  the  former,  is, 
whether  or  not  the  Act  passed  in  the  last  session  of  Parlia- 
ment removed  the  possibility  of  this  Court  sending  to  a 
Court  of  Common  Law  the  trial  of  a  question  such  as  this, 
and  whether  it  did  or  did  not  impose  on  this  Court  the 
necessity  of  determining  it  itself. 

Then,  thirdly,  there  is  a  question  of  great  importance, 
what  discretion  this  Court  has  as  to  the  mode  of  trial.  If 
I  am  bound  to  determine  the  question  myself,  am  I,  by 
analogy  to  the  old  practice,  also  bound  to  determine  it 
through  the  medium  of  an  issue  ?  At  present,  the  inclina- 
tion of  my  mind  is,  that  I  ought  not  to  send  the  case  to  a 
Court  of  Law.  But,  at  the  same  time,  it  is  a  very  grave 
question,  whether,  by  analogy  to  all  that  has  been  done 
before,  I  ought  not  to  direct  a  trial  by  a  jury.  The  decision 
would  be  subject  to  the  question — how  far  the  lapse  of  time, 
or  the  acts  of  the  heir,  or  other  circumstances,  may  or  may 
not  have  given  the  Court  a  discretion  to  say,  whether  it  is 
fit,  under  existing  circumstances,  that  the  case  should  be 
tried  through  the  medium  of  a  jury. 

I  feel  the  extreme  gravity  of  these  questions,  and  should 
not  have  thought  it  necessary  to  have  said  a  word  at  the 
present  time,  were  it  not  for  the  pendency  of  the  suit  in 
Ireland^  and  in  order  to  intimate  the  course  I  should 
take,  if  it  should  become  necessary  to  give  judgment  before 
the  litigation  in  Ireland  has  come  to  an  end.  In  that  case 
(if  I  finally  remain  of  the  opinion  which  I  entertain  at 
present,  that  I  am  not  at  liberty  to  direct  an  action),  I 
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should  try  it  myself  in  this  Court ;  and  for  this  reason :  I 
entirely  concur  in  the  justice  of  the  view  which  seems 
to  have  been  entertained  by  Lord  Eldon{a)y  that 
wherever  it  was  proper  to  have  a  case  tried  by  a  jury, 
the  right  course  was,  not  to  direct  an  issue,  but  rather  to 
direct  terms  to  be  set  aside  in  an  action,  so  that  the  motion 
for  a  new  trial  might  go  before  that  Court  by  which 
the  case  had  been  tried :  it  would  be  inconvenient 
to  direct  an  issue,  because  the  motion  for  the  new 
trial  would  be  made  here ;  whereas,  if  an  action  were 
directed,  the  motion  for  the  new  trial  would  go  before  the 
Court  of  Common  Law,  and  they  would  finally  dispose  of 
it.  Following  exactly  the  same  principle,  if  I  finally  come 
to  the  conclusion  that  there  should  be  a  trial  by  a  jury,  I 
shall  have  it  tried  here  and  not  elsewhere,  so  that  any 
motion  for  a  new  trial  may  be  made  before  the  Court 
which  tried  the  issue.  At  present,  I  have  not  made  up 
my  mind  as  to  whether  there  ought  to  be  a  trial  or  not. 


March  ^tk. 


Vice-Chancellor  Sir  W.  Page  Wood. — I  have 
had  this  cause  put  into  the  paper,  for  the  purpose  of  ex- 
plaining why,  notwithstanding  my  anxiety  to  dispose  of  it 
at  once,  it  appears  to  be  improper  to  do  so,  having  regard 
to  the  position  of  the  litigation  in  Ireland, 

It  would,  certainly,  not  be  proper — in  a  case  where  the 
Courts  of  this  country  and  of  Ireland  have  concurrent  juris- 
diction over  the  same  question — to  wait  for  the  decision  of 
the  Irish  Courts  before  pronouncing  judgment.  It  is  not 
with  any  view  of  that  kind  that  I  intend  to  postpone  my 
judgment.  The  real  question  which  causes  the  difficulty, 
is,  whether  the  rights  of  the  parties  in  this  suit  may  not  be 
affected  by  the  results  of  the  Irish  suit,  quite  irrespectively 
•  of  the  view  I  might  take  of  the  controversy  raised  before 

(a)  See  Pemberton  v.  Pemhertotiy  11  Ves.  50. 


> 


CASES  IN  CHANCERY. 

me.  And  this  clearly  would  be  so.  The  nature  of  this 
suit  is  such^  that  it  is  impossible  to  come  to  any  conclusion 
until  I  know  what  the  position  of  the  parties  is  with 
reference  to  the  Iriah  lands — whether,  in  short,  the  Plaintiff 
has  or  has  not  a  right  to  redeem  the  mortgages  thereon. 


The  main  contest  before  me  turns  upon  the  claim  of 
the  Plaintiff  to  have  a  large  sum  of  money  applied  to- 
wards the  liquidation  of  the  mortgages  in  Ireland.  This 
suit,  therefore,  is  ancillary  to  the  Irish  proceeding,  and  the 
whole  contest  in  this  Court  as  to  the  will  (there  being  no 
land  in  England  affected  by  the  dispute)  depends  entirely 
on  the  preliminary  question,  whether  any  right  exists  in 
the  Plaintiff  to  redeem  the  Irish  estates.  [His  Honour 
then  pointed  out  in  detail,  that,  as  to  the  great  mass 
of  the  sums  claimed,  the  Plaintiff  would  have  no  right 
whatever,  whether  the  will  were  good  or  bad,  except  on  the 
assumption  of  a  right  to  redeem  the  Irish  mortgages.]  If 
the  decision  should  be  that  the  Plaintiff  is  entitled  to 
redeem  the  Irish  estates,  then  I  apprehend  there  would  be 
a  clear  right  to  have  all  these  large  sums  of  money 
applied  for  the  purpose,  if  the  will  were  out  of  the  way ; 
and,  even  without  setting  aside  the  will  as  regards  the 
English  land,  the  Plaintiff  would  be  entitled  to  have  some 
of  these  moneys,  which  formed  the  pure  personal  estate  of 
Earl  Ilenryj  so  applied,  because  the  right  of  the  heir  is  to 
have  the  mortgages  paid  off  out  of  the  personal  estate. 
There  would,  therefore,  be  some  relief  (\t  the  right  to  re- 
deem exists),  whichever  way  I  might  decide  the  question 
as  to  the  validity  of  the  will. 


That  compels  me  to  consider  the  case  from  this  point  of 
view.  K I  had  come  to  the  conclusion,  that,  whatever  the 
decision  in  Ireland  may  be,  some  relief  will  have  to  be  given 
here,  it  would  be  very  improper  to  await  the  result  of  the 


570 


CASES  IN  CHANCERY. 


1863. 


Judgment, 


Irish  suit.  But,  it  appears  to  me,  that  this  is  not  the  position 
of  the  case.  If  it  should  be  determined  in  Ireland  that  the 
Plaintiff  has  the  right  to  redeem  the  Irish  mortgages,  th'en 
I  am  of  opinion,  that,  irrespectively  of  the  validity  of  the 
will  as  to  the  real  estate  in  England,  there  would  be  a  right 
to  have  the  personalty  applied,  which  would  be  sufficieift  to 
sustain  the  Bill.  On  the  other  hand,  my  present  impres- 
sion is,  that,  if  the  right  to  redeem  the  Irish  mortgages  is 
not  established,  this  Bill  ought  to  be  dismissed  altogether. 
Whether  this  would  be  so  or  not,  turns  upon  two  points 
that  were  argued  very  strongly  by  Sir  H.  Cairns ;  first, 
whether  the  Court,  under  the  old  practice,  had  any  and 
what  discretion,  or  whether  the  heir  was  entitled  to  an 
issue  as  of  right ;  and,  secondly,  how  far  the  practice  is 
affected  by  Mr.  Rolfs  Act. 

I  stated,  at  the  close  of  the  argument,  what  th«  jurisdic- 
tion of  the  Court  was.  The  contention  was,  that  the 
simple  province  of  the  Court  was  to  remove  obstacles  in  the 
way  of  a  trial  at  law.  But,  in  the  first  place,  one  may 
remark,  that,  in  the  ordinary  course  of  a  suit  to  try  the 
validity  of  a  will  soon  after  the  event,  there  are  two 
courses  open.  The  more  common  one  is,  to  remove  the 
terms  or  other  obstacle  to  a  trial  at  law,  and  to  direct  an 
*  action  of  ejectment.  The  other  is,  to  direct  an  issue  to 
try  the  case ;  and  then  the  whole  matter  would  not  be  re- 
mitted to  law,  but  a  new  trial  would  be  moved  for,  if 
necessary,  in  this  Court. 

But  no  authority  was  cited,  nor  can  I  find  any  as  to  the 
course  to  be  pursued  when  not  a  single  acre  of  land  is 
left:,  and  the  ordinary  proceeding  by  directing  an  action  of 
ejectment  is,  therefore,  impossible.  Nothing  can  be  done 
except  to  direct  an  issue.  And,  in  such  a  case,  the  Court 
of  Chancery  must,  under  the  old  practice,  have  directed  an 
issue  for  the  purpose  of  infonning  its  own  conscience. 
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However^  the  case  is,  in  my  opinion,  materiallj  altered 
by  Mr.  RoKs  Act.  It  was  ai'gued  strongly,  that,  if  I  gave 
such  a  construction  to  this  Act  as  was  contended  for  by 
the  Defendants,  I  should  be  assuming  a  jurisdiction  which 
was  never  intended  to  be  conferred.  It  is  urged,  that  by 
the  Act  of  15  &  16  Vict.  c.  86(a),  it  was  already  enacted^ 
that  cases  should  not  be  sent  to  law,  and  that  the  Court 
might  determine  a  legal  title  without  requiring  the  parties 
to  proceed  at  law  to  establish  the  same ;  and  then  it  is 
said,  that  if  I  held  the  Court  bound,  under  Mr.  RoKs  Act^ 
to  take  into  its  own  hands  the  decision  of  a  question 
relating  to  the  devise  of  real  estate,  the  Court  must,  by 
parity  of  reasoning,  be  considered  to  have  had  a  similar  juris- 
diction (though  a  discretional  one)  under  the  former  Act. 
I  am  not  so  clear  that  that  would  be  a  reductio  ad  absurdum 
if  it  were  so.  But  the  new  Act  is  worded  very  differently 
from  the  former  statute,  and  appears  to  me  to  take  away 
any  discretion  on  the  subject,  because  the  first  section 
enacts  (6),  "  that  in  all  cases  in  which  any  relief  or  remedy 
within  the  jurisdiction  of  the  Court  of  Chancery  is  or 
shall  be  sought  in  any  cause  or  matter,  and  whether  the 
title  to  such  relief  or  remedy  be  or  be  not  incident  to  or 
dependent  upon  a  legal  right,  every  question  of  law  or  fact 
cognisable  in  a  Court  of  Common  Law,  on  the  determina- 
tion of  which  the  title  to  such  relief  or  remedy  depends, 
shall  be  determined  by  or  before  the  same  Court." 


1868. 


JudgmmL 


The  words  are  as  complete  as  they  could  be,  and  it  is 
impossible  to  shrink  from  the  consequence— that  I  am 
bound  to  decide  every  question,  legal  or  equitable,  which 
may  arise  in  the  course  of  any  investigation  before  me. 
And  this  is  made,  if  possible,  clearer  by  the  exception  in 
the  4th  section,  which  provides,  that,  where  the  object  of 


(a)  Sect.  61. 


(6)  25  &  26  Vict.  c.  42. 
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a  suit  in  equity  is  to  recover  or  defend  the  possession  of 
land  under  a  legal  title,  or  under  a  title  which  would  have 
been  legal  but  for  some  outstanding  term  or  mortgage, 
such  relief  only  shall  be  given  as  would  have  been  proper, 
according  to  the  rules  and  practice  of  the  Court,  if  this 
Act  had  not  passed.  So  that  the  Legislature  appears  to 
have  contemplated  the  possibility  of  a  case,  such  as  it  is 
contended  that  this  case  is,  in  which  a  Court  of  Equity 
would  simply  set  aside  terms  and  other  obstacles ;  and  in 
a  case  within  that  proviso  the  Legislature  leaves  the  Court 
to  pursue  its  old  course,  neither  extending  nor  restricting 
the  jurisdiction. 


The  proviso,  however,  has  no  application  to  the  pre- 
sent suit.  The  question  before  me  is  simply  a  money 
right.  None  of  the  property  within  the  jurisdiction  of 
this  Court  consists  of  land,  and,  in  fact,  it  would  be  un- 
possible  to  send  the  case  to  law  for  trial  in  an  action. 
Looking  to  this  circumstance,  I  am  of  opinion,  therefore, 
that,  assiuning  a  case  to  be  made  out  suiRcient — ^having 
regard  to  all  the  circumstances — to  warrant  an  inquiry  as 
to  the  will,  I  am  bound  to  try  it  by  means  of  an  issue. 

If  the  decision  in  Ireland  should  be  adverse  to  the 
Plaintiff,  the  main  foundation  of  this  suit  will  be  cut  away, 
and  in  that  case  it  might  be  proper  to  dismiss  this  Bill. 
If,  on  the  other  hand,  the  Plaintiff  succeeds  in  Ireland^  he 
will  have  a  title  to  some  relief,  whatever  may  be  my  view 
as  to  the  will ;  and,  in  such  a  case,  the  fact  of  his  having 
a  right  to  some  relief  might  be  very  important  to  consider, 
with  reference  to  the  propriety  of  granting  an  issue  as  to 
that  part  of  the  relief  which  would  depend  on  the  validity 
of  the  will.  The  result  of  the  IrUh  suit  would,  therefore, 
form  one  of  the  most  material  circumstances  to  be  consi- 
dered in  this  suit. 
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On  the  other  hand,  the  decision  of  this  suit  can  have  no 
eflFect  on  the  position  of  the  parties  in  Ireland.  It  would 
merely  be  a  judgment  on  a  similar  question.  If  I  de- 
cided against  the  Plaintiff,  there  would  only  be  so  much 
less  money  applicable  to  the  mortgages ;  but  the  right  to 
redeem,  which  is  in  controversy  there,  would  in  no  way  be 
touched  Jby  this  circumstance. 

For  these  reasons,  therefore,  the  cause  will  stand  over 
for  judgment,  until  it  is  determined  in  the  IrUh  suit 
whether  or  not  the  Plaintiff  is  entitled  to  redeem. 
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Note. — ^The  cause  in  Ireland 
was  heard,  and  an  issue  directed ; 
but  before  verdict  the  case  was 


compromised.  No  further  judg- 
ment, therefore,  was  pronounced 
in  the  English,  suit. 


EADEN  t;.  FIRTH. 


/ti^20(A. 


1  HIS  was  a  motion  for  injunction.     The  Plaintiff  was  a  '^"^^^^^ 
house-owner  at  Sheffieldy  and  the  Defendants  were  manu-  Practioe—25  ^ 

,1111  1  1  26   Kictc  42. 

facturers  ot  steel  there,  who  had  recently  erected  an  enor-  .  , ... 
mous  steam  hammer  on  premises  adjoming  the  Plaintiff^s  strain  a  nai- 
house.     The  Plaintiff  produced  evidence  to  show  that  the  the  provisiona 
inmates  of  his  house  could  not  sleep  in  consequence  of  the  5fc!u26^'^26 
noise  and  rocking  produced  by  the  hammer,  and  he  moved  Vict  c.  42) ; 

.  .    .  .     ^  .       \  .  and  the  Court 

for  an  injunction  to  restrain  the  nuisance.  has  no  longer 

the  power  to 
_______^__  require  the 

Plaintiff  to  es- 
tablish his  right 

Mr.  Roltj  Q.C.,  and  Mr.  Rodwelly  for  the  motion.  at  law. 

Bat  this  does 
not  affect  the  Defendant's  right  to  have  the  question  of  nuisance  or  no  nuisance  decided  bj  a  jury. 

Principle  on  which  the  Court  acts  in  determining  whether  or  no  to  grant  iiganctions  in 
such  ( 


SembU,  this  Court  will  not,  ordinarily,  try  a  question  of  nuisance  before  itself,  unless  the  acts 
complained  of  have  been  done  in  London  or  MiddUtex^  but  wiU  direct  an  issue. 
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Sir  Hugh  Caimsy  Q.C.,  and  Mr.  Marteuy  contra,  were 
not  .heard. 

The  Vick-Chancelix)r  asked  Sir  Hugh  Cairns  whether 
he  desired  to  h^ive  the  question  tiied  by  a  jury. 

Sir  Hugh  Cairns. — Certainly. 


JmdgmeiU.       ViCE-ChANCELLOR   SiR  W.    PaGE  WoOD  : — 

There  is  a  very  serious  question  to  be  tried  in  this  case ; 
and  I  certainly  should  not  determine  it  without  giving  the 
Defendant,  as  he  desires  it,  the  opportunity  of  taking  the 
opinion  of  a  jury  upon  the  point.  I  do  not  say  that  there 
is  no  case  in  which  this  Court  would  act  at  once ;  if  I  could 
see  clearly,  for  instance,  that  there  could  be  no  possible 
defence,  or  if  it  were  a  case  in  which  there  was  no  conflict 
of  evidence  whatever,  then,  notwithstanding  Lord  Cotten^ 
hanCa  well-known  dictum,  that  there  should  be  no  perpetual 
injunction  without  an  action,"  I  should  feel  myself  au- 
thorised to  act  at  once  without  putting  the  parties  to  any 
further  expense  and  delay. 

Then,  as  soon  as  it  is  clear  that  an  action  (or  what,  but 
for  the  recent  statute,  would  have  been  an  action,)  is  to  be 
tried,  the  only  remaining  question  is,  whether  the  balance 
of  convenience  is  in  favour  of  or  against  the  issue  of  an 
interlocutory  injunction. 

If  I  found  any  real  apprehension  of  serious  and  im- 
mediate injury  to  health,  or  of  any  pressing  character  of 
the  like  nature  (such  as  the  cases  of  stench  or  of  appre- 
hended inundation),  I  would  interfere  to  prevent  such 
irreparable  injury  in  the  meantime  ;  but  in  this  case  I  see 
nothing  except  annoyance  apprehended  by  the  Plaintiff: 
and  I  certainly  think  that  on  the  question  of  balance  of 
convenience  I  ought  to  refuse  the  injunction.  But  for  the 
operation  of  the  recent  Act  the  proper  course  would  have 
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been  to  direct  the  motion  to  stand  over,  with  liberty  for  the        1868^ 

Plaintiff  to  take  such  proceedings  at  law  as  may  be  required ; 

and  I  will  follow  that  course  as  nearly  as  the  Legislature 

will  permit  me  to  do,  by  ordering  this  motion  to  stand  over       r-,^Zl,* 

till  after  the  trial  of  the  issue  which  I  now  direct. 

Mr.  RoU  urged,  first,  that  I  should  decide  this  question 
myself  without  a  jury;  and,  secondly,  that  if  I  required  a 
jury  I  should  summon  one  here  before  myself. 

On  the  first  point,  I  do  not  think  that  the  Act  intended 
to  introduce  any  alteration  in  the  principles  on  which  this 
Court  acts ;  and  therefore  I  consider  that  the  Defendant  is 
still  entitled  to  carry  his  case  to  a  jury  in  any  instance  in 
which  he  would,  before  that  Act,  have  been  entitled  to 
require  the  Plaintifi^  ta  establish  his  right  at  law;  and 
accordingly  I  did  not  hear  Sir  Hugh  Cairns  on  the  merits  of 
the  case,  so  soon  as  I  heard  that  he  desired  to  go  to  an  issue. 

On  the  second  point,  I  see  no  reason  in  a  matter  of  this 
kind  for  withdrawing  the  question  from  the  jury  which 
would  naturally  have  had  to  try  it  if  the  Plaintiff  had  in 
the  first  instance  gone  to  law,  more  especially  as  I  know 
that  Middlesex  and  London  jurors  complain  very  much, 
and  not  without  reason,  of  the  great  amount  of  extra  work 
which  is  thrown  upon  them  by  the  practice  of  trying 
country  causes  in  town.  I  will,  therefore,  direct  an  issue 
to  be  tried  at  whatever  town  on  the  Northern  Circuit  the 
parties  may  agree  upon. 


Sir  Hitgh  Cairns  suggested,  that  the  question  ought  to  be 

raised  by  indictment;  and  he  instanced  Reg.  v.  United  King^ 

dom  Electric  Telegraph   Co.  (a)  :  but  Mr.  Rolt  objecting  to. 

take  that  course,  it  was  ultimately  arranged  that  an  issue 

should  be  directed,  to  be  tried  at  Liverpool  at  the  present 

Summer  Assizes, "  Whether  the  Defendant  had  or  not  worked 

his  steam  hammer  in  such  a  manner  as  to  occasion  a  nuisance 

to  the  Plaintiff." 

(a)  10  W.  R.  638. 
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,^ri!^.  SMITH  V.   WHITMOEE. 

Dee,  7tk.      jjILL  to  Set  aside  an  award. 

Awcard — 9  ^ 

^^B^j^tS  ^  *^®  y®^  ^^^^'  ^'^^  Plaintiff  and  the  Defendant  Bain- 
-jDeiay-'SoM  brigge  entered  into  partnership  as  brewers  and  maltsters  in 

able  at  Law     Prussia, 
and  m  Equity, 

Where  the  sub-       On  the  23rd  June,  1856^  an  agreement  for  dissolution 

nisiiioD  to  srbi-  -  ,  ,  , 

trationdoes  of  the  said  partnership  was  entered  into  between  the 
«pr^  agre^   parties,  and  the  concern  was  accx)rdingly  wound  up. 

ment  enabliug 

the  parties  to  Jn  the  year  1858,  the  Defendant  Bainbrigge  filed  a 
of  Court,  the  petition  for  protection  in  the  District  Court  of  Bankruptcy 
brought  within  &^  Birminghamy  and  such  protection  was  accordingly 
!f*t£^Ac1'*o79  ff^ted,  and    the    Defendant    Whitmore  was   appointed 

&  10  Will.  8,  official  assignee  to  act  in  the  matter  of  the  petition  ;  and 
c  16|  by  force  ,  , 

of  the  Common  the  Defendant  Bainbrigge  assigned  all  his  property  to 
Actl^  1862,  a!"*    Whitmorey  in  trust  for  his  creditors,  until  their  claims  were 

17;  nor  his  the   satisfied. 

Bankrapt  Law 

Consolidation 

Act,  1849,  s.  The  Plaintiff  made  a  claim  against  Bainbriggis  estate 

*     .        'in    respect   of   certain  partnership  transactions,  and    the 

a  case,  this  Defendants  made  counter  claims  against  the  Plaintiff,  and 
Court  will  fol-     -  .  ,  /.        ,  T  1 .        .         i. 

low  the  course    the  question  was  thereupon  reterred  to  the  arbitration  oi 

Co^li'^'^Jf  C^^^^  two  accountants. 

mon  Law,  and 

adopt  a  rule  of       The  Submission  was  in  the  following  terms  : — 
Its  own  in  ana-  *^ 

luSutioM  f  "  ^^  ^^^  Matter  of  a  Private  Arrangement  of  Mr. 

the  sutnte.  William  Henry  Bainbrigge. 

where  the  '  "  It  is  agreed,  that  the  accounts  between  Mr.  William 

roffl^thf      ^^nf  Bainbrigge  and  Mr.  Gilbert  Smith  shall  be  taken 

next  term 

after  the  publication  of  the  award  to  elapse  without  taking  any  steps  to  set  it  aside,  and  had 
aflerwardls  unsuccessfully  pleaded  nul  tiel  agard  in  an  action  on  the  award: — Held^  that, 
although  the  award  could  not  hare  stood  if  the  matter  had  been  fresh,  it  was  then  too  late  for 
the  Court  to  interfere. 
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by  Mr.  John  Percival^  o{  Birmingham^  and  Mr.  Samuel 
Daniellj  of  the  same  place,  and  the  balance  ascertained ; 
that  neither  party  shall  be  at  liberty  to  re-open  the  ac- 
counts ;  and  that  any  balance  found  due  from  Mr.  Bain* 
hrigge  shall  be  proveable  upon  his  estate,  and  that  any 
balance  found  due  from  Mr.  Smith  shall  be  recoverable  by 
the  tinistee  or  trustees  under  the  said  petition  for  a  private 
arrangement ;  the  transactions  of  Mr.  James  Smith  to  be 
considered  as  the  transactions  of  Mr.  Gilbert  Smith ;  and 
in  case  of  any  disagreement  between  the  above  accoimtants, 
they  shall  have  power  to  nominate  an  umpire.  Dated  this 
30th  of  August,  1858." 

On  the  same  day  an  order  of  the  Court  of  Bankruptcy 
was  made  by  the  Registrar,  sanctioning  the  proposed 
arrangement,  and  directing  that  the  matter  should  be 
referred  to  arbitration  as  agreed. 

The  arbitrators  appointed  one  Mr.  Rotton  as  their  um- 
pire. He  at  first  declined,  saying  that  it  would  take  up  too 
much  of  his  time.  They  represented  to  him  that  his  ser- 
vices would  not  be  much  required ;  and  he  agreed  to  act 
on  the  footing  that  he  was  to  be  consulted  outpoints  arising 
under  the  reference  as  to  which  the  arbitrators  felt  a  diffi- 
culty, but  that  he  was  not  to  be  called  upon  to  attend 
the  meetings,  nor  to  hear  evidence,  nor  to  do  more  than 
advise  the  arbitrators  on  points  on  which  they  felt  a  diffi- 
culty. 

The  PlaintifTs  solicitor  agreed  to  this  arrangement. 

Several  meetings  took  place  before  the  arbitrators  in  the 
absence  of  Rotton^  and  they  were  attended  by  the  solicitors 
for  the  parties  in  the  usual  way. 

On  three  occasions  the  arbitrators  dififered  in  opinion, 
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1863.^      and  they  on  each  of  such  occasions  referred  the  matters  in 
question  to  Rotton^  in  the  absence  of  the  parties. 

In  one  instance  the  question  was,  whether  an  adjourn- 
ment should  be  granted,  and  upon  what  terms ;  and  in 
another,  there  was  a  question  whether  or  not  certain 
evidence  should  be  received.  On  neither  of  these  occasions 
was  any  objection  taken  by  either  party  to  the  course 
pursued. 

The  third  of  the  occasions  in  question  occurred  afl;er  the 
meetings  had  been  closed:  the  arbitrators  felt  a  diflBculty 
upon  certain  points  practically  involving  the  main  question 
in  dispute  (the  allowance  or  disallowance  of  a  claim  amount- 
ing to  about  £5000)  ;  and  it  appeared  that  they  had  not 
attempted  to  discuss  the  matter  between  themselves,  but 
had  agreed  at  once  to  be  bound  by  the  opinion  of  Rotton. 

It  further  appeared  that  Mr.  Morgan^  the  solicitor  for 
the  Plaintiff,  had  met  one  of  the  arbitrators  in  the  street, 
and  then  and  there  told  him  that  he  {Morgan)  objected  to 
the  matters  in  question  being  submitted  to  Rotton^  unless 
he  were  attended  by  the  solicitors  of  the  parties,  and  had 
the  points  duly  argued  before  him;  but  the  arbitrators, 
notwithstanding  such  objection,  went  by  themselves  before 
Rottouy  and  took  and  acted  upon  his  opinion. 

On  the  9th  June,  1859,  the  arbitrators  made  their 
award,  whereby  they  awarded  "and  certified  to  the 
Honourable  the  Commissioner  of  the  Court  of  Bankruptcy 
for  the  Birmingham  District "  that  there  was  the  sum  of 
£364  2s.  due  from  the  Plaintiff  to  the  Defendant  Bain- 
briggcy  or  his  assignee. 

In  October,  1859,  the  Defendant  Whiimore  applied  to 
the  Court  of  Bankruptcy,  and  obtained  a  rule  nisi  for  leave 
to  bring  an  action  on  the  award ;   and  on  the  2nd  Decem- 
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ber,  1859^  the  Plaintiff  appeared  to  show  cause  against  the 
rule ;  but  the  Court^  on  argument,  made  the  rule  absolute. 

The  Plaintiff  afterwards  moved  in  the  said  Court  for         

the  discharge  of  the  said  rule ;.  but  that  motion  was  refused.      suoemtnL 

The  Defendant  Whitmore  thereupon  brought  an  action 
in  the  Court  of  Exchequer  upon  the  award,  to  which  the 
Plaintiff  pleaded  ^^  nul  tiel  agard/'  and  issue  was  joined 
thereon. 

This  issue  was  tried  at  the  Staffordshire  Spring  Assizes, 
1860,  before  Mr.  Baron  Bramwell;  when  the  learned 
Judge  stopped  the  case,  and  directed  a  verdict  to  be  entered 
for  the  Defendant  at  law  (the  present  Plaintiff),  leave 
being  reserved  to  the  Plaintiff  at  law  to  move  to  set  aside 
that  verdict,  and  instead  thereof  to  enter  a  verdict  for  him- 
self for  the  sum  of  £364  2«. 

Accordingly,  on  the  19th  of  April,  1860,  Mr.  Hud- 
dleaton  obtained  a  rule  nisi  to  enter  the  •  verdict  for  the . 
Plaintiff,  on  the  ground  that  the  award  was  the  award  of 
the  arbitrators,  and  that  the  fact  that  the  arbitrators  had 
taken  and  acted  upon  the  opinion  of  Mr.  Rotton  did  not 
vitiate  the  award,  and  that  even  if  the  arbitrators  had 
acted  improperly  in  this  respect,  such  misconduct  was  not 
admissible  in  evidence  under  the  plea  in  question  or  plead- 
able in  bar  to  the  action  on  the  award. 

On  the  5th  June,  1860,  the  present  Plaintiff  showed 
cause  against  the  said  rule,  and  upon  the  argument 
thereof  Ca)  such  rule  was  discharged. 

The  Defendant  Whitmore  appealed  from  this  decision 
to  the  Court  of  Exchequer  Chamber ;  and  on  the  2nd 
December,  1861,    that    Court   reversed   the  decision    of 

(a)  Reported  6  H.  &  N.  824. 
VOL.  I.  Q  Q 
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the  Court  below,  and  directed  a  verdict  to  be  entered  for 
the  Plaintiff  at  law  (a). 


"^^^        On  the  7th  March,  1862,  this  Bin  was  filed. 


Evidence  was  taken  in  the  suit  at  some  length,  and  all 
the  proceedings  in  bankruptcy  were  imported  into  the 
case:  but,  save  as  aforesaid,  nothing  appeared  therein 
which  was  material  to  any  of  the  points  raised  and 
decided. 

The  cause  now  came  on  for  Hearing. 


\ 


Argm^         Mr.  RoU^  Q.C.,  Mr.  Grayy  Q.C.,  and  Mr.  Drucey  for 

the  Plaintiff:— 

The  question  for  the  Court  is — ^is  there  any  jurisdiction 
or  enactment  to  oust  the  jurisdiction  of  this  Court  to  set 
aside  this  award  I  If  this  were  an  award  under  the 
statute  of  William  IIL{b)j  the  case  would  be  concluded 
against  us ;  we  could  only  act  by  making  the  award  a 
rule  of  Court,  and  we  should  now  be  too  late  to  impeach 
it :  Heming  v.  Swinnerton  (c).  But  that  statute  only 
applies  where  there  is  an  express  agreement  to  make  the 
submission  a  rule  of  Court. 

Then  comes  the  Common  Law  Procedure  Act,  1854  (i), 
which  provides  that  any  submission  to  arbitration  may  be 
made  a  rule  of  Court,  and  that,  when  made  a  rule  of  any 
Court,  no  other  Court  shall  have  jurisdiction.  This 
award  has  never  been  made  a  rule  of  any  Court. 

The  Bankrupt  Act  contains  no  provisions  affecting  us.  In 
the  first  place,  this  was  not  a  bankruptcy,  but  a  proceeding 


(a)  Reported  7  H.  &  N.  609. 
(6)  9  &  10  WiU.  3,  c.  15. 


(c)  1  C.  P.  Coop.  886. 
((f)17acl8Vict.c.  126,8. 17. 


CASES  IN  CHANCERY. 

under  the  private  arrangement  clauses.  Even  if  it  were 
a  Ibankruptcjy  there  is  no  provision  for  making  the  sub- 
mission a  rule  of  that  Court.  The  Commissioner  has 
power  to  direct  it  to  be  made  a  rule  of  a  Superior  Court, 
or  he  may  direct  an  action  to  be  brought.  The  only  object 
of  going  before  him  is  to  get  his  sanction  on  behalf  of  the 
body  of  creditors  (a). 

The  decision  of  the  Court  of  Exchequer  Chamber  merely 
determines  that  the  conduct  complained  of  did  not  make 
the  award  so  utterly  void  as  to  justify  a  plea  of  no  such 
award  (6) :  and  a  special  plea  of  the  facts  would  have  been 
bad:  Dresser  v.  StansJUld{c). 

There  has  been  no  acquiescence ;  we  obtained  a  verdict, 
and  therefore  were  not  called  upon  to  move  till  after  that 
verdict  had  been  set  aside.  The  judgment  of  the  Court 
of  Exchequer  Chamber  was  not  delivered  till  December, 
1861,  and  the  Bill  was  filed  in  the  following  March. 

We  did  not  learn,  till  the  evidence  was  given  at  the  trial, 
that  the  very  evils  which  we  had^  anticipated  as  likely  to 
result  from  the  irregular  conduct  of  the  arbitrators,  had 
actually  occurred  in  fact.  The  discovery  of  this  fr^h 
evidence,  if  too  late  to  be  used  as  a  defence  to  the  action,  is 
a  ground  for  the  interference  of  this  Court:  Jarvis  v.  Chandr 
ler{d);  Farquharson  v.  PUcherie);  Bateman  v.  Willoe(f). 

On  the  merits  it  is  clear,  that,  if  your  Honour  has 
jurisdiction  to  deal  with  it,  this  award  cannot  stand.  The 
arbitrators  own  that  they  not  only  went  before  Rotton  on  a 
statement  of  their  own  in  the  absence  of  the  parties,  but 
also  surrendered  their  own  judgment  entirely  to  his.     This 

(a)  12  &  13  Vict.  c.  106, 8. 153.  (d)  T.  &  R.  319. 

(6)  7  H.  &  N.  518.  (0  2  BiuseU,  81. 

(c)  U  M.  k  W.  822.  (/)  1  Sch.  & Lef.  201, seep.  205. 

Q  Q  2 


ArgwnenL 


582  CASES  IN  CHANCERY. 

1868.  ^  vitiates  the  award:  Morgan  v.  Great  Eastern  Railway 
Company  (a)  I  liewry  and  EnnisHllen  Raiheay  Company 
V.  Ulster  Railway  Company  {b). 

ArgwntnL  Harrison  v.  Nettleship(c\  which  will  be  relied  on  by  the 

other  side,  decides  nothing  more  than  that  this  Court  will 
not  sit  to  hear  an  appeal  from  a  Court  of  Law. 

The  Vice-Chancellor- — If  you  have  a  defence  which 
you  may  raise  either  at  law  or  in  equity,  and  you  choose  to 
take  your  chance  there  and  fail,  you  must  not  afterwards 
come  here  (cQ. 

[They  also  referred  to  Veale  v.  Warner  (e)y  MUla  v.  Bay^ 
ley{f)y  NicKolU  v.  Roe(g\  3  &  4  Will-  4,  c-  42(A), 
Wills  V.  Maccarmick{i)^ 

Mr.  Amphlettf  QC.,  Mr.  Prendergasty  and  Mr.  Dowdes- 
well  for  the  Defendant : — 

1st  This  case  is  within  the  Statute  of  William  III, 

indly.  If  not,  the  Court  will  follow  the  analogy  of  that 
statute,  and  will  not  act  where  there  has  been  a  more  con- 
venient mode  of  raising  the  question,  which  has  not  been 
taken  advantage  of. 

Zrdly.  The  question  has  been  tried  and  decided  at  law, 
and  the  Plaintiff  is  bound  by  the  decision. 

Aiihly.  All  the  relief  claimed  by  the  Bill  might,  if  the 
Plaintiff  were  entitled  to  it,  have  been  obtained  in  the 
Court  of  Bankruptcy, 

(a)  2  N.  R.  588,  sub   nom.  (e)  1  Wms.  Saund.  826  a ;  see 

Eastern  Counties  Railway  Co,  v.  327  c,  in  notis. 

Eastern  Union  Railway  Co.  (/)  82  L.  J.  Ex.  179. 

(6)  8  D.  M.  G.  487.  (y)  8  M.  &  K.  481. 

(c)  2  M.  &  K.  428.  (A)  Sect.  89. 

Id)  See  Thorntony,  M'Kewan,  (t)  2  Wilson,  148. 
ante,  p.  525. 
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5thli/.  The  Plaintiff  is  bound  by  lapse  of  time. 

IsL  The  effect  of  the  statute  of  William  III,  and  the  Com- 
mon Law  Procedure  Act  taken  together  is,  that  every  sub- 
mission to  arbitration  now  imports  an  agreement  that  it      Argumtnt 
may  be  made  a  rule  of  Court 

But,  when  actually  so  made,  the  Courts  have  no  power  to 
set  it  aside,  except  that  given  by  the  Statute  itself; 
therefore  every  award  when  made  a  rule  must  be  dealt  with 
under  that  statute;  and  that  being  so,  the  principle  of 
Heming  v.  Swvnnerton  applies.  Before  that  Act  no 
award  could  be  enforced  or  set  aside  by  a  Common  Law 
Court,  nor  could  any  such  Court  have  entertained  any 
question  as  to  misconduct  said  to  have  been  committed  by 
the  arbitrators,  unless  it  amounted  to  manifest  corruption : 
Anderton  v.  Coxeter  (a).  All  that  the  Court  could  do  was 
to  refuse  to  enforce  it  actively :  Hales  v.  Taylor (h).  Then 
in  cases  of  references  ordered  in  actions,  which  are  not 
within  the  statute,  the  Courts  have  always  applied  the  ana- 
logy of  the  statute  to  the  extent  of  holding  that  the  appli- 
cation must  be  made  while  the  facts  are  fresh :  Pedley  v. 
Goddard{c) ;  Paxton  v.  Great  North  of  England  Railway 
Company  {d);  Prentices  Chitty^s  Archbold{e);  Russell 
on  Awards  (/)  ;  Rogers  v.  Dallimore  (g) ;  and  there  is  no 
case  in  which  they  have  entertained  the  application  after 
two  terms  have  elapsed :  Fetherstone  v.  Cooper  (A),  Dodd 
V.  Piatt  (i). 

The  Vice-Chancellor. — Has  the  point,  whether  refi^ 
rences  imder  the  Common  Law  Procedure  Act  are  or  not 

(a)  Str.  38.  (/)  Pt.  HI.,  ch.  ix.,  b.  2  :  p. 

(6)  Sir.  695.  642. 

(c)  7  T.  R.  73.  (g)  6  Taunt.  111. 

(d)  8  Q.  B.  938.  (A)  9  Ves.  67. 

(e)  Vol.  2,  p.  1675,  Uth  edit.  (t)  6  Jur.  N.S.  681. 
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within  the  Statute  of  Williamy  ever  come  before  a  Court  of 
Law? 

Mr.  DowdeswelL — I  do  not  know  of  any  such  case.  It 
is  practically  hopeless  to  apply  after  the  time  limited  by 
that  statute,  so  that  the  point  could  hardly  have  arisen. 

indly.  This  Court  will  act  on  this  analogy.  The  reasons 
for  their  judgment  given  by  the  Court  of  Exchequer  Cham- 
ber (a)  show  that  the  statutory  remedy  is  the  more  conve- 
nient one,  and  therefore  the  one  to  be  adopted.  And 
though  there  is  no  absolute  bar  in  cases  not  within  the 
statute  of  William  IILy  yet  this  Court  would  be  departing 
from  all  precedent  and  analogy,  did  it  not  hold  the  parties 
bound,  except  under  some  very  peculiar  circumstances,  to 
come  within  the  time  pointed  out  by  that  Act. 

Srdly.  The  Plaintiff  has  taken  his  chance  of  success  at 
law.  The  case  he  now  makes  might  have  been  raised  in 
the  action  by  way  of  plea  on  equitable  grounds  (6). 

Athly.  The  Plaintiff  himself  applied  to  the  Court  of 
Bankruptcy  to  set  aside  this  award,  which  was  refused.  On 
that  occasion  the  whole  case  was  open  to  him.  Suppose 
your  Honour  to  direct  a  reference  to  determine  whether 
A.  B.  was  or  not  a  creditor  of  C.  Z>.,  whose  estate  was 
being  administered,  would  not  your  Honour  allow  him  to 
contest  the  validity  of  the  award  on  any  ground  which 
might  be  tenable.  This  gentleman  might  have  asked  the 
Court  of  Bankruptcy  in  Birmingham  to  refer  back  this 
award  :  Londonderry  and  Enniakillen  Railway  Company  v. 
Leiahman  c) ;  and  he  completely  submitted  to  this  juris- 
diction, for  he  even  afterwards  moved  to  rescind  the  order 
giving  Whitm^re  leave  to  sue. 

(a)  7  H.  &  N.  617.  (h)  See  Thornton  v.  M^Kewan,  ubi  sup. 

(c)  12  Beav.  423. 
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5thly.  There  never  was  a  more  monstroos    proceeding        1868. 
in  point  of  time,  and  without  any  reasonable  excuse. 

The  Plaintiff  appeared  on  the  motion  for  leave  to  com- 
mence the  action,  and  tried  to  persuade  the  Court  to  refiise 
such  leave;  why  did  he  not  take  this  ground  thenf 
Or  if  not  then,  why  did  not  he  apply  to  this  Court  to 
stop  the  trial?  It  is  not  stated  in  the  Bill  that  any  new 
&cts  came  out  on  the  trial :  Eads  v.  Williams  (a). 

Then  on  the  merits  of  this  objection  i — ^the  Plaintiff's 
solicitor  never  objected  to  the  course  taken.  It  was  matter 
of  agreement  between  the  parties  that  this  course 
should  be  adopted,  and  the  Plaintiff  cannot  now  com- 
plain of  it. 

The  Vice-Chancellor. — ^In  the  case  of  Morgan  v.  Ths 
Great  Eastern  Railway  Company  (b)  neither  party  went 
before  the  umpire,  and  they  had  specifically  agreed  to 
adopt  Colemarls  principle.  They  sent  Capt.  Galton,  the 
umpire,  a  written  statement  of  the  facts,  and  he  referred 
the  accounts  to  Coleman  ^  Co.j  and  acted  on  their  report. 
I  thought,  by  analogy  to  the  cases  where  papers  have  been 
laid  before  experts  for  advice,  that  that  was  sufficient ;  but 
the  Lords  Justices  differed  from  me,  and  set  aside  the 
award.  Following  that  case,  I  am  clear  that  this  award 
cannot  stand,  if  I  reach  that  point 

Mr.  Crray  in  reply : — 

There  is  a  good  reason  for  the  distinction  between  awards 
under  and  not  under  the  Act  of  William  III.  It  is  im- 
portant that  the  submission  to  so  strict  a  limitation  as  to 
time  should  have  been  matter  of  express  agreement 

(a)  4  D.  M.  G.  674. 
(6)  Ubi  sup.,  and  reported  before  the  V.C.,  Id.  441 
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Under  the  Common  Law  Procedure  Act^  if  any  Court 
has  been  specified  in  any  way,  that  Court  has,  as  it  were, 
seisin  of  the  case ;  but  that  has  not  been  done  here. 

The  Vice-Chancellor. — ^If  the  award  had  been  made 
a  rule  of  Court,  the  Court  would  have  acted  on  the  analogy 
of  the  statute. 

Mr.  Gray. — A  Court  of  Law  might  have  done  so,  but  a 
Court  of  Equity  will  act  on  its  own  rules. 

The  proceedings  in  the  Court  of  Bankruptcy  are  inmia- 
terial.  The  assignees  are  obliged  to  get  leave  to  sue,  in 
order  to  entitle  them  to  costs  as  against  the  estate ;  but 
that  is  a  matter  merely  for  the  creditors  under  the  bank- 
ruptcy, with  which  the  Plaintiff,  if  a  debtor  to  the  estate 
as  alleged,  would  have  nothing  to  do.  The  Commissioner 
might  have  stopped  the  action,  but  he  could  not  set  aside 
the  award. 

The  Vice-Chancblloe. — Did  not  he  grant  a  rule  nisi 
for  the  purpose  ? 

Mr.  Gray. — ^No ;  for  the  purpose  of  enabling  creditors, 
if  they  pleased,  to  oppose  the  granting  of  leave  to  bring  the 
action. 

The  provisions  in  the  Bankruptcy  Act  are  merely  for  the 
benefit  of  creditors. 

All  that  Lord  EUlon  said  in  Fetherstone  v.  Cooper  (a) 
was,  that  you  could  not  extend  your  time  by  changing  your 
Court. 


JudffmenL        ViCE-ChaNCELLOR  SiR  W.  PaGE   WoOD  : — 

Dec.  7th.  (pj^jg  jjjij  jjj^g  })Qen  filed  for  the  purpose  of  setting  aside 

(a)  Ubi   sup. 
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an  award  made  in  a  reference,  between  the  Plaintiff  of  1868 
the  one  part,  and  the  Defendant  Whitmorey  as  assignee 
under  a  private  arrangement  made  by  the  Defendant 
W.  H.  JBainbriffgej  of  the  other  part,  and  the  case  comes 
on  under  the  following  circumstances: — ^The  Defendant 
having  made  an  arrangement  under  the  arrangement 
clauses  of  the  Bankruptcy  Act,  1861,  and  there  being  a 
dispute  between  him  and  the  Plaintiff  with  reference  to 
the  accounts  of  the  partnership  which  had  existed  between 
them,  an  order  was  made  by  the  Court  of  Bankruptcy  in 
these  terms.  [His  Honour  read  the  agreement  above  set 
out(a^  and  the  order  of  the  Court  of  Bankruptcy  sanc- 
tioning the  same.] 

In  pursuance  of  this  order  one  Mr.  Rotton  was  duly 
appointed  umpire.  The  two  gentlemen  named  in  the 
order  published  what  they  called  their  award,  dated  the 
9th  day  of  Jime,  1859,  by  which  they  find  that  a  sum  of 
£364  2s.  was  due  from  the  present  Plaintiff  to  the  estate 
of  the  Defendant  Bainbrigge. 

That  award,  however,  was  come  to  in  this  way : — It  is 
represented,  and  although  the  accounts  given  by  the 
parties  are  to  some  extent  conflicting  I  take  it  to  be 
practically  admitted,  that  Rotton^  when  appointed  umpire, 
refused  to  devote  to  the  matter  so  much  of  his  time  as 
would  have  been  necessary  to  enable  him  to  hear  the  case 
fully,  but  consented  to  act  as  a  sort  of  referee,  to  hear  and 
decide  any  particular  questions  in  difference  between  the 
arbitrators,  and  that  both  sides  agreed  that  the  arbitrators 
should  be  at  liberty  to  consult  Rotton  from  time  to  time, 
and  obtain  his  opinion  on  such  matters  as  they  arose. 

This  actually  occurred,  not  merely  on  one  or  two  occa- 
sions of  minor  importance,  but  in  reference  to  the  allow- 

(a)  Page  576. 
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ance  or  disallowanoe  of  a  sum  of  £5000^  which  was  the 
principal  matter  in  difference  between  the  parties;  and 
the  arbitrators  adopted  Rottoris  decision  and  embodied  it 
in  their  award;  and  they  signed  such  award  under  the 
impression  that  they  were  bound  to  follow  RottorCs  opiniooi 
although  one  at  least  of  them  did  not  concur  in  that 
opinion^  and  had  not  really  altered  his  own  view  of  the 
case. 

The  award  is  now  questioned  on  the  ground  that  under 
these  circumstances  it  is  not  the  award  of  the  arbitrators, 
and  that  the  umpire,  whose  award  it  is,  had  not  been 
attended  by  the  solicitors  of  the  parties,  and  therefore  had 
not  had  a  proper  opportunity  of  forming  his  judgment  on 
the  question.  I  did  not  hear  a  reply  upon  that  part  of 
the  case,  because  I  thought  that,  if  the  matter  were  fresh, 
it  could  not  possibly  stand.  Taking  the  case  in  the  most 
favourable  light  for  the  Defendants,  I  find  no  agreement 
that  RottorCa  opinion  should  be  taken  behind  the  backs  of 
the  parties ;  and  nothing  that  had  passed  on  questions  of 
adjournment,  &c.,  in  which  RottorCs  opinion  had  been 
taken  in  this  informal  way  without  objection  on  either  side, 
would  have  affected  the  rights  of  the  parties  to  be  heard 
by  the  person  who  was  in  fact  the  judge  to  determine 
upon  their  case. 

The  great  difficulty  I  have  in  this  matter  is  upon  the 
question  of  time. 

The  award  is  dated  the  9th  June,  1859 ;  so  that,  had 
this  been  a  reference  under  the  Act  of  William  111^  the 
last  day  on  which  any  proceedings  could  have  been  insti- 
tuted for  the  purpose  of  setting  it  aside  would  have  been  the 
23rd  of  the  following  November.  Then  the  Common  Law 
Procedure  Act  provides  that  every  agreement  for  reference 
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ill  which  there  is  no  clause  to  the  i^ontraiy  may  be  made 
a  rule  of  Court,  and  that  when  that  has  been  done,  that 
Court  of  which  it  has  been  so  made  a  rule  shall  alone 
have  jurisdiction  over  the  case;  then  the  Bankrupt  Law 
Consolidation  Act  has  a  similar  clause,  save  that  under 
that  Act  the  award  is  to  be  made  a  rule  of  a  Court  of 
Common  Law,  the  jurisdiction  of  this  Court  being  for 
some  reason  or  other  excluded. 

The  result  of  the  two  Acts  together  would  seem  to  be 
that  the  present  submission,  if  made  a  rule  of  any  Court 
at  all,  must  have  been  made  a  rule  of  one  of  the  Common 
Law  Courts ;  and  that,  if  that  course  had  been  taken,  this 
Court  would  not  have  interfered  in  the  case* 

Then  comes  the  question  (neither  party  having  chosen 
to  make  this  award  a  rule  of  any  Court),  is  the  original 
jurisdiction  of  this  Court  in  any  manner  aflfected  by  these 
statutes  or  any  of  them  ?  This  jurisdiction  clearly  cannot 
be  taken  away  simply  by  the  fact  that  the  submission 
might  be  made  a  rule  of  Courts  imless,  when  so  made, 
such  rule  would  have  been  subject  to  the  provisions  of 
the  statute  of  William  III.  In  that  case  it  is  well  settled, 
that,  whether  ever  made  a  rule  of  Court  or  not,  this  Court, 
unless  it  be  the  Court  specified  in  the  submission,  is  abso- 
lutely excluded.  But  except  by  force  of  that  statute  there 
is  nothing  to  affect  this  Court  until  after  some  other 
Court  has,  as  it  were,  got  possession  of  the  cause. 

The  case  has  been  very  ably  argued  on  both  sides ;  but 
I  cannot  hold  that  the  late  statutes  can  be  read  so  as  to 
import  into  awards  made  under  their  provisions  all  the 
consequences  of  an  award  made  under  the  earUer  Act. 
If  that  had  been  the  intention  of  the  Legislature,  they 
might  have  effected  their  object,  either  by  direct 
reference  to  the  earlier  Act,  or  by  saying — not,  as  they  have 
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1863.  done^  that  every  agreement  may  be  made  a  rule,  of  a 
superior  Court,  but — that  every  agreement  in  writing  to 
refer  should  be  construed  as  if  it  had  contained  a  clause  to 
authorise  either  party  thereto  to  make  the  award  a  rule  of 
Court.  Although  even  this  course  would  not  be  so  na- 
tural as  a  direct  referenco  to  the  statutes,  still  I  think 
that  it  might  have  been  in  such  case  successfully  argued 
that  every  agreement  to  refer  would,  by  virtue  of  the 
implied  clause,  be  brought  under  the  statute  of  WilUam  IIL 
But  the  Legislature  has  not  thought  fit  to  take  either  of 
these  courses,  but  has  simply  empowered  the  parties  to 
make  every  award  a  rule  of  Court ;  and  I  cannot  hold  that 
this  has  the  effect  of  bringing  every  award  within  the 
provisions,  stringent  as  they  are,  of  that  statute. 

Well,  then,  as  I  have  stated,  neither  party  took  the  course 
of  making  this  award  a  rule  of  any  Court  whatever ;  but, 
after  the  time  Umited  by  the  Act  of  William  IIL  for  that 
purpose  had  expired,  the  Defendant  Whitmorey  in  Decem- 
ber, 1859,  brought  an  action  on  the  award,  to  which  the 
present  Plaintiff  pleaded  "  nul  tiel  agard." 

The  course  so  taken  by  the  Plaintiff  can  hardly  be 
accounted  for,  except  by  the  diflSculty  in  which  he  found 
liimself,  in  consequence  of  his  having  omitted  to  take  any 
step  for  the  purpose  of  dealing  with  this  award  under  the 
provisions  of  the  statutes,  or  one  of  them.  I  do  not  think, 
however,  that  he  has  lost  anything  by  this  defence  to  the 
action.  Looking  at  the  short  time  which  elapsed  between 
the  decision  of  the  Court  of  Exchequer  Chamber  and  the 
filing  of  the  Bill,  and  considering  that  the  Plaintiff  had  a 
right,  until  that  decision,  to  consider  himself  successfiil  in 
the  action,  I  think  that  everything  which  it  was  open 
for  him  to  do  when  this  plea  was  pleaded,  remained 
open  to  him  at  the  time  when  this  Bill  was  filed. 
At  that  time,  however,  his  opportunity  for  making  thia 
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award  a  rule  of  Court,  for  the  pnrpose  of  setting  it  aside,        1863 
had  passed ;  and    accordingly  this  plea,  which  impugned 
the  award  upon  the  grounds  1  have  already  mentioned, 
was  substantially  the  only  defence  which  it  was  then  in  his 
power  to  take. 

On  the  facts  appearing  at  the  trial,  Mr.  Baron  Bramr- 
well  almost  stopped  the  case,  and  directed  a  verdict  for  the 
Defendant  (the  present  PlaintiflF),  on  the  express  ground 
that  the  award  was  not  the  award  of  the  arbitrators,  but 
of  RoUon;  and  of  that  opinion  was  the  fiill  Court  of 
Exchequer. 

I  have  looked  carefully  over  the  report  of  what  took 
place  on  that  occasion,  contained  in  5  HurUtone  4r  ^or- 
man{a\  and  I  cannot  find  that  the  argument  turned  at  all 
on  the  fact,  that  the  Defendant  had,  by  not  proceeding 
under  the  statute  or  otherwise,  acquiesced  in  the  award. 
That  Court  discharged  the  rule  to  enter  the  verdict  for 
the  Plaintiff  (the  Defendant  WhUmore)y  who  thereupon 
appealed  to  the  Court  of  Exchequer  Chamber.  On  the 
hearing  of  this  appeal,  it  was  for  the  first  time  distinctly 
argued  that  it  was  then  too  late  to  take  any  steps  to  set 
aside  the  award  under  the  statute,  and  that  the  plea  was 
bad,  because  the  award  was,  as  a  matter  of  fact,  the  award 
of  the  arbitrators,  however  they  may  have  arrived  at  it. 

I  do  not  think  that  that  Court  went  so  far  as  to  hold, 
as  Mr.  Gray  seems  to  say,  that  on  the  facts  the  Defendant 
was  in  the  right :  they  seem  to  have  avoided  giving  any 
opinion  on  that  point ;  they  thought  him  precluded  from 
entering  into  that  question,  and  found  against  him  on  the 
simple  ground  of  pleading. 

The  judgment  of  the  Court  was  delivered  by  Mr.  Justice 

(a)  Ubi  Slip. 
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1863.  done^  that  every  agreement  may  be  made  a  rule  of  a 
superior  Court,  but — that  every  agreement  in  writing  to 
refer  should  be  construed  as  if  it  had  contained  a  clause  to 
authorise  either  party  thereto  to  make  the  award  a  rule  of 
Court.  Although  even  this  course  would  not  be  so  nar 
tural  as  a  direct  reference  to  the  statutes,  still  I  think 
that  it  might  have  been  in  such  case  successfully  argued 
that  every  agreement  to  refer  would,  by  virtue  of  the 
implied  clause,  be  brought  under  the  statute  of  William  IIL 
But  the  Legislature  has  not  thought  fit  to  take  either  of 
these  courses,  but  has  simply  empowered  the  parties  to 
make  every  award  a  rule  of  Court ;  and  I  cannot  hold  that 
this  has  the  effect  of  bringing  every  award  within  the 
provisions,  stringent  as  they  are,  of  that  statute. 

Well,  then,  as  I  have  stated,  neither  party  took  the  course 
of  making  this  award  a  rule  of  any  Court  whatever ;  but, 
after  the  time  limited  by  the  Act  of  William  IIL  for  that 
purpose  had  expired,  the  Defendant  Whitmore^  in  Decem- 
ber, 1859,  brought  an  action  on  the  award,  to  which  the 
present  Plaintiff  pleaded  "  nul  tiel  agard." 

The  course  so  taken  by  the  Plaintiff  can  hardly  be 
accounted  for,  except  by  the  diflSculty  in  which  he  found 
himself,  in  consequence  of  his  having  omitted  to  take  any 
step  for  the  purpose  of  dealing  with  this  award  under  the 
provisions  of  the  statutes,  or  one  of  them.  I  do  not  think, 
however,  that  he  has  lost  anything  by  this  defence  to  the 
action.  Looking  at  the  short  time  which  elapsed  between 
the  decision  of  the  Court  of  Exchequer  Chamber  and  the 
filing  of  the  Bill,  and  considering  that  the  Plaintiff  had  a 
right,  until  that  decision,  to  consider  himself  successful  in 
the  action,  1  think  that  everything  which  it  was  open 
for  him  to  do  when  this  plea  was  pleaded,  remained 
open  to  him  at  the  time  when  this  Bill  was  filed. 
At  that  time,  however,  his  opportunity  for  making  thia 
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award  a  rule  of  Court,  for  the  purpose  of  setting  it  aside, 
had  passed ;  and  accordingly  this  plea,  which  impugned 
the  award  upon  the  grounds  I  have  already  mentioned, 
was  substantially  the  only  defence  which  it  was  then  in  his 
power  to  take. 

On  the  facts  appearing  at  the  trial,  Mr.  Baron  Branv- 
well  almost  stopped  the  case,  and  directed  a  verdict  for  the 
Defendant  (the  present  Plaintiff),  on  the  express  ground 
that  the  award  was  not  the  award  of  the  arbitrators,  but 
of  Rotton;  and  of  that  opinion  was  the  ftdl  Court  of 
Exchequer. 

I  have  looked  carefully  over  the  report  of  what  took 
place  on  that  occasion,  contained  in  5  HurUtone  8f  Nor- 
fnan(a)y  and  I  cannot  find  that  the  argument  turned  at  all 
on  the  fact,  that  the  Defendant  had,  by  not  proceeding 
under  the  statute  or  otherwise,  acquiesced  in  the  award. 
That  Court  discharged  the  rule  to  enter  the  verdict  for 
the  Plaintiff  (the  Defendant  Whitmore)^  who  thereupon 
appealed  to  the  Court  of  Exchequer  Chamber.  On  the 
hearing  of  this  appeal,  it  was  for  the  first  time  distinctly 
argued  that  it  was  then  too  late  to  take  any  steps  to  set 
aside  the  award  under  the  statute,  and  that  the  plea  was 
bad,  because  the  award  was,  as  a  matter  of  fact,  the  award 
of  the  arbitrators,  however  they  may  have  arrived  at  it. 

I  do  not  think  that  that  Court  went  so  far  as  to  hold, 
as  Mr.  Crray  seems  to  say,  that  on  the  facts  the  Defendant 
was  in  the  right :  they  seem  to  have  avoided  giving  any 
opinion  on  that  point ;  they  thought  him  precluded  from 
entering  into  that  question,  and  found  against  him  on  the 
simple  ground  of  pleading. 

The  judgment  of  the  Court  was  delivered  by  Mr.  Justice 

(a)  Ubi  snp. 
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Wilhs ;  and  in  the  course  of  this  judgment  he  observes, 
^^  In  truth,  this  objection,  assuming  it  to  be  well  founded, 
is  one  of  a  sort  which  ought  to  be  brought  forward  whilst 
the  matter  is  fresh,  in  the  manner  and  within  the  period 
prescribed  by  the  statute  of  William  IIL  in  cases  which 
fall  Mrithin  its  provisions,  or  by  the  practice  of  the  Courts 
in  other  cases  within  their  summary  jurisdiction ;  a  juris- 
diction now  extending  over  a  large  number  of  cases,  which 
formerly  belonged  exclusively  to  the  Court  of  Chancery .** 

This  brings  me  to  observe  what  is  the  state  of  the  law 
as  regards  the  exercise  of  their  discretion  by  the  Courts  of 
Common  Law,  in  cases  which  do  not  come  within  the  pro- 
visions of  the  statute  of  William  IIL 

There  seem  to  be  two  classes  of  cases : — 

let.  Where  an  action  is  pending,  and  by  consent  there 
is  a  rule  for  a  reference  of  the  action  merely. 

2ndly,  Where  in  such  a  case  the  reference  is  of  the 
action  ^^  and  all  matters  in  difference  between  the  parties." 

In  the  first  case,  the  Courts  seem  to  have  treated  the 
award  merely  as  a  proceeding  in  the  action,  that  is,  a 
decision  arrived  at  through  the  medium  of  an  arbitrator 
instead  of  through  that  of  a  jury ;  and,  therefore,  they  have 
held  that  you  must  act  just  as  if  the  case  had  gone  on,  and 
a  verdict  had  been  taken ;  that  is  to  say,  you  must  move 
within  the  first  four  days  of  the  next  term.  But,  in  the 
second  case,  they  so  far  extend  the  time  as  to  permit  the 
parties  to  act  on  the  analogy  of  the  statute  of  William^  and 
they  have,  therefore,  allowed  either  party  to  come  at  any 
time  before  the  last  day  of  the  succeeding  term,  with  this 
further  relaxation  that,  not  being  bound  by  the  strict 
wording  of  the  statute,  they  felt  that  they  might  fix)m  time 
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to  time  dispense  with  the  strictness  of  their  own  role  when        1863. 
any  special  circumstances  were  found  to  lead  them  to  take        Smith 
such  a  course.     But  they  were  very  sparing  in  their  exer-     ^ui^orb. 
cise  of  this  discretion,  and  required  a  very  special  case  in- 
deed to  be  made  before  they  would  extend  the  ordinary 
time.     An  instance  of  the  kind  of  case  which  they  consi- 
dered sufficient  for  this  purpose  may  be  found  in  ShaTy  v. 
Oke  {a)y  where   the   parties    had   agreed   that    the    time 
should  be  extended  ;  but  that  agreement  was  afterwards  set 
aside  for  some  irregularity,  and  the  Court  therefore,  in  the 
exercise  of  their  own  discretion,  extended  the  time.     That 
may  serve  to  illustrate  the  principle  on  which  Courts  of 
Law  acted  in  this  matter. 

In  this  case  the  award  was  made  in  Trinity  Vacation, 
1859 ;  and  by  analogy  to  this  rule  the  proceedings  (if  any) 
taken  for  the  purpose  of  trying  its  validity  ought  to  have 
been  taken  at  latest  on  the  last  day  of  Michaelmas  Term. 
This  not  having  been  done,  the  action  was  brought  in  the 
Christmas  Vacation,  and  the  proceedings  in  the  action  ren- 
dered it  impossible  for  the  parties  to  learn  what  their  rights 
were  for  two  years,  the  judgment  of  the  Court  of  Exche- 
quer Chamber  not  having  been  delivered  till  December, 
1861.  Then  this  Bill  was  filed  in  March,  1862 ;  and  the 
question  I  have  now  to  decide  is,  whether  or  not  under  all 
the  circumstances  and  with  these  dates  the  award  ought 
now  to  be  set  aside. 

Now,  I  see  a  great  disinclination  in  this  Court,  as 
well  as  in  Courts  of  Law,  to  exercise  jurisdiction  with 
respect  to  an  award  which  might  have  been  questioned 
within  the  time   specified   in  the    Statute  of    William. 

(a)  3  Dowl.  849. 
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1B63.  The  Court  should  hesitate  before  departing  from  the 
analogy  of  the  rule  laid  down  by  the  Legislature  and  the 
Courts  of  Common  Law.  The  principle  on  which  both 
Parliament  and  the  Courts  have  acted  is^  that  an  award 
should  be  a  final^  prompt,  and  speedy  settlement  of  matters 
of  account ;  and  the  Act  of  William  was  passed  expressly 
to  secure  parties  this  benefit,  by  limiting  very  strictly  the 
time  within  which  an  award  could  be  disturbed.  This 
policy  was  followed  by  the  Common  Law  Procedure  Act, 
with  some  slight  variations  of  detail,  but  without  any 
alteration  of  the  principle ;  and  the  Courts  of  Common 
Law  have  uniformly  proceeded  on  the  analogy  of  this 
statute,  even  in  cases  where  their  inherent  power  to  act  as 
they  thought  just  was  not  controlled  by  Parliament, 

This  Court  has  followed  the  like  course,  and  Lord  Cotten- 
ham,  in  Chuck  v.  Cremer  (a),  distinctly  laid  it  down,  that,  al- 
though not  bound  by  the  statute,  he  thought  the  Court  ought 
to  follow  it.  Li  reference  to  this  point,  I  may  refer  to  a  pas- 
sage in  Lord  EldorCs  judgment  in  Fetherstone  v.  Cooper  (p), 
where  he  remarks,  "  It  is  material  whether  the  case  is 
brought  here  on  those  grounds  the  discussion  of  which  is 
peculiar  to  Courts  of  Equity,  or  additional  to  those  which 
might  have  been  stated  to  the  Court  of  Law.  WiAout  say- 
ing this  jurisdiction  is  shut  out,  the  circumstance  of  not 
applying  to  the  Court  of  Law  is  a  fair  ground  for  this  Court 
to  deal  less  actively  for  a  person  who  could  have  relieved 
himself  at  law  than  where  the  Bill  brings  forward  additional 
grounds,  or  grounds  peculiar  to  this  Court." 

This  gentleman  might  have  been  relieved  at  law  if  he 
had  taken  the  proper  course  for  that  purpose,  and  had  made 
this  award  a  rule  of  Court  in  proper  time.     1  feel  very 

(a)  2  Ph.  477.  (6)  9  Ves.  67. 
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strongly  the  observations  of  Lord  Eldon  and  Lord  Cottenr 
liam  in  the  cases  to  which  I  have  referred^  that  it  is  not 
for  a  Plaintiff  to  move  here  when  he  might  on  the  same 
grounds  have  gone  before  a  different  tribunal. 

To  support  this  Bill  would  be  to  allow  the  Plaintiff  to  get 
an  advantage  from  his  own  laches ;  and  therefore,  although 
I  am  clearly  of  opinion  that  the  jurisdiction  of  this  Court 
is  not  touched  in  any  case  not  within  the  statute  of  William 
IILy  and  that  it  will  look  at  the  case  presented  to  it  irre- 
spective of  the  trammels  imposed  by  that  statute,  still  I 
hold  that  it  must  be  a  very  strong  case  indeed  which  would 
induce  the  Court  to  interfere. 

This  award  could  not  have  stood  had  the  application 
been  made  in  the  term  immediately  succeeding  its  date ; 
but  when  I  am  asked  now  to  set  it  aside,  I  certainly  ought  not 
to  do  so  without  at  least  a  very  strong  opinion  that  there 
has  been  not  merely  a  miscarriage  on  the  part  of  the  arbi- 
trators, but  some  substantial  injustice  done  to  the  Plaintiff. 
But  upon  the  merits  of  this  case  I  am  far  from  feeling 
sure  that,  were  I  to  open  this  award,  and  direct  this  account 
to  be  taken  over  again,  the  result  would  be  materially 
different  from  that  complained  of. 

[His  Honour  then  examined  the  facts  of  the  case,  and 
gave  his  reasons  for  thinking  that  the  arbitrators  had, 
however  irregularly,  come  to  a  conclusion  substantially 
right.] 

Under  these  circumstances  1  cannot  take  upon  myself  to 
say  that  a  person  who  has  let  pass  the  opportunity  of  setting 
the  matter  right  while  fresh,  and  who  then  sets  up  an  unte- 
nable defence  to  the  action,  (and  that  not  by  any  technical 
slip,  but  because  it  was  the  only  defence  left  him  at  the 
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^  1863.        time,)  can  now,  after  that  defence  has  failed  him  at  law  on 
■"  Smith        Substantial,  not  technical,  grounds,  come  here   with  the 
WnmioRE.     "^®^  same  case,  and  ask  this  Court  for  relief. 

Judffment,  The  Court  of  Exchequer  Chamber  based  its  judgment  on 

the  following  considerations :  [His  Honour  read  the 
passage  (a)  beginning  "The  importance  of  maintaining  this 
distinction,"  down  to  "equitable  considerations."]  It  is 
urged  here  that  I  can  do  what  the  Court  of  law  here  says 
that  it  cannot  do;  but  it  seems  to  me  that  I  cannot  do  so 
either.  If  I  disturb  this  award,  I  must  set  the  whole  thing 
aside,  and  have  the  account  simply  taken  over  again ;  and 
the  only  terms  I  should  have  the  power  to  impose  (and 
which  I  should  of  course  have  imposed  had  I  determined 
to  entertain  this  suit,)  would  be  that  the  Plaintiff  in  Equity 
should  pay  all  the  costs  incurred  at  law  in  consequence 
of  the  course  which  he  has  seen  fit  to  adopt.  But  these 
terms  would,  in  my  opinion,  be  wholly  inadequate'to  meet 
the  justice  of  the  case,  and  I  must  therefore  dismiss  this 
Bill  with  costs. 


(a)7H.&N.  519. 


CASES  IN  CHANCERY.  597 

1868. 

June  29th, 
Nov,  loth. 

BOUCICAULT  V.  DELAFIELD.  copynght^ 

^^  Dramatic  Piece 

JL  HIS  was  a  bill  filed  by  the  author  of  a  dramatic  piece  ^opyr^tAd 

(The  Colleen  Bawn),  to  restrain  an  infringement  of  his   ^^^%)    *  ^' 

right  of  representation  by  the  Defendant  who  had  repre-  Tho  loth 

sented  a  piece  which  was  proved  on  the  evidence  to  be  a  ^^teraat^ona^* 

piracy  from  the  Colleen  Bawn.  '  p°py»«|t*  ^^^ 

^       -^  (7  &  8  Vict  0. 

12)  applies  to 

For  the  defence  it  was  among  other  things  alleged,  that  BrUieh  subjects 
the  Plaintiff  had  first  represented  his  own  play  in  Neto  ,•  "a  wmntV"* 
rork,  in  the  United  States,  with  which  country  no  Inter-  J^terart^onal"** 

national  Copyright  Treaty  exists,  and  much  evidence  was  convention 

.  .  .      exists, 

gone  into  on  the  question  whether  the  piece  represented  in 

Neiv  York  was  or  was  not  substantially  identical  with  the 

Colleen  Bawn  as  represented  in  England. 


Sir  Hugh  Cairns,  Q.C.,  Mr.   SoMthgate,  Q.C.,  and  Mr.     ^rgwmnt. 
Dickinson,  for  the  Plaintiff ; — 

The  International  Copyright  Act  (a)  does  not  apply  to  a 
native  bom  subject  :   Russell  v.  Smith  (6). 

The  Acts  under  which  we  claim  are  the  former  Acts 
which  apply  to  British  subjects  (c),  and  under  the  latter  of 
these  Acts  registration  is  not  necessary. 

This  Court  interferes  to  protect  authors  against  wrongs  of 
two  kinds :  1st.  Infringement  of  copyright  2nd.  The  injury 
which  an  author  suffers  from  misrepresentation  of  his  works. 

Our  right  on  the  latter  ground  is  manifest  The  placards 
shew  on  the  face  of  them  an  intention  to  represent  their 

(a)  7  &  8  Vict.  c.  12.  (c)  3  &  4  Will.  4,  c  15.;  5  &  6 

lb)  12Q.  B.  217.  Vict.  c.  45, 

B  B  2 


598 


CASES  IN  CHANCERY. 


IMS. 

BOUCIOAVLT 
V. 

Dklafibld. 
Argumeni* 


play  as  ours  :  Lord  Byron  v.  Johnson  (a).  The  differences 
are  merely  colourable,  and  are  themselvee  ground  of  com- 
plaint; JUackliny.  Richardson  (6),  D'Almaine  v.  Boosey  (c). 
But  even  at  common  law  you  cannot  represent  an  unpub- 
lished piece;  Abemethy  v.  Hutchi/naon  {d),  Coleman  r. 
Wathen  {e) ;  and  representation  on  the  stage  is  not  publica- 
tion for  purposes  of  copyright ;  Murray  v.  EUitaon  (/). 
Our  play  never  was  printed  or  published  iu  America,  and 
the  play  acted  in  London  is  different  from  that  acted  there. 

Mr.  WilUock,  Q.C.,  and  Mr.  Oraham  Haatvnga,  for  the 
Defendant : — 

1st.  As  to  the  alleged  infringement  of  a  right  in  the 
nature  of  a  trademark. 

The  only  appearance  of  any  such  infringement  was  in 
our  first  playbill,  which  was  withdrawn  before  the  Defendant 
had  even  heard  of  the  proceedings. 

Nothing  is  said  in  the  fiill  about  a  right  to  restrain  ad- 
vertisements, irrespective  of  the  right  to  prevent  the  per- 
formance.    This  is  a  mere  afterthought. 

2ndly.  As  to  the  alleged  infringement  of  copyright. 
The  Plaintiff  has  no  right  except  under  the  statutes. 

The  Vice  Chancellor  referred  to  Donaldson  v.  Beck- 
ett (gf),  where  the  judges  were  8  to  3  in  favour  of  the  exist- 
ence of  the  common  law  right,  and  6  to  5  in  favour  of  its 
being  taken  away  by  the  statute  of  Anne  (A). 

Mr.  WiUcock. — Yes.  Therefore  the  right  must  be  found 
within  the  four  comers  of  the  statute.  The  19th  section 
is  the  guide.  A  person  publishing  abroad  is  to  have  the 
benefit  of  the  Act  of  WiUiam  I V.  (f),  if  there  he  Interna- 
tional  Copyright,  but  not  otherwise.   But  the  previous  pub- 

(a)  2  Mer.  29.  (e)  6  T.  11.  245. 

(6)  Amb.  694.  (/)  5  B.  &  Aid.  657. 

(c)  1  Y.  &  C.  Ex.  C.  288.  (g)  2  Bro.  P.  C.  2nd  Tomb.  129. 

{d)  1  H.  &  Tw.  28.  (A)  8  Anne,  c.  19, 

(i)3&4WiU.  4,  c.  15. 
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lication  out  of  this  country  destroys  the  right  to  any  other        1^8* 

than  international  copyright.    The  test  is  not  the  nationality  BouaciuLT 

of  the  author,  but  the  place  of  first  publication  :  Cflenienti  dblajiklp. 
V.  Walker  (a),  Cocks  v.  Purday  (6),  Boosey  v.  Pv/rday  (c),  ^ZJ^i. 
Guichard  v.  Mori  (d),  Jejerya  v.  Boosey  (e). 

A  foreigner,  denizen  here,  acquires  the  right.  An  Eng- 
lishman publishing  abroad  has  no  right,  except  under  the 
International  Copyright  Act 

The  Plaintiff  has  stated  himself  out  of  court  by  admitting 
that  he  has  printed  one  copy. 

The  Vice  Chancellor. — For  the  use  of  Her  Majesty. 

Mr.  Hastings, — The  true  construction  of  s.  19  is,  that 
"published"  is  used  distributively. 

Coleman  v.  Wathen  was  a  case  und^r  the  statute  of 
Anne,  and  does  not  affect  this  Act 

Mr  Southgate,  Q.C,  in  reply  : — 

"Author/'  in  the  construction  of  the  statute  of  Anne,  was 
held  to  mean  *'  British  Author ; "  so  here  "Author  "  is  equi- 
valent to  ''author^  who  is  a  subject  of  a  country  with  which 
there  is  International  Copyright*' 

But  an  author  denizened  here  is  a  British  author: 
Jefferys  v.  Boosey  (e). 

If,  the  Defendant  be  right,  no  registration  could  have 
helped  the  Plaintiff,  because  there  is  no  International 
Copyright  with  America,  Suppose  a  person  resident  here 
were  to  send  his  book  over  to  Ainerica  for  publication,  and 
it  was  published  there  the  day  before  it  was  published  here, 
could  it  be  contended  that  he  was  not  within  our  own 
Copyright  Act? 

The  Vice  CHANCELiiOR  reserved  judgment 

(a)  2  B.  &  C.  861.  {d)  9  L.  J.  O.  a  Chanc.  227.    < 

(6)  5  C.  B.  860.  (e)  4  H.  L.  Cas.  81tf. 

(c)  4  Ex.  145* 
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BouacADLT 

V. 

Delafield. 
Nov.  lOth. 


In  this  case  one  or  both  of  the  parties  have  become 
bankrupt  since  the  Hearing ;  but  upon  the  authorities  the 
course  of  the  Court  under  such  circumstances  is  to  deliver 
judgment  notwithstanding  the  bankruptcy. 

The  Bill  was  filed  by  Mr.  BoucicauU  to  restrain  the  ori- 
ginal Defendant  from  representing  a  dramatic  piece  com- 
posed by  the  Plaintiff  called  the  Colleen  Ba/wn,  which  it 
was  alleged  the  Defendant  had  produced  in  derogation  of 
the  Plaintiff's  rights.  The  defence  was  twofold  : — In  the 
first  place,  it  was  said  that  there  was  no  such  representation  \ 
but  upon  the  evidence  I  have  no  doubt  that  the  represen- 
tations given  by  the  Plaintiff  were  a  distinct  piracy  on  the 
Plaintiff's  composition.  The  attempts  made  to  disguise  the 
fact  have  made  the  matter  rather  worse  than  better. 

The  other  defence  raises^  question  of  serious  importance. 
It  appeared  at  the  Hearing  that  the  Plaintiff  had  caused  the 
same  piece  to  be  represented  at  New  York  prior  to  any 
representation  in  this  country ;  and  under  these  circum- 
stances the  question  is  whether  the  Plaintiff  is  not,  by  force 
of  the  International  Copyright  Act  (a),  denuded  of  the  right 
(if  any)  which  he  might  otherwise  have  had. 

The  19  th  section  of  this  statute  enacts,  that  no  author  of 
any  book  or  dramatic  piece,  which  shall  after  the  passing  of 
the  Act  be  first  published  out  of  Her  Majesty's  dominions, 
shall  havie  any  copyright  therein  respectively,  or  any  exclu- 
sive right  to  the  public  representation  or  performance  there- 
of^ otherwise  than  such  (if  any)  as  he  may  become  entitled 
to  under  this  Act. 

Now  this  Act  is  an  Act  enabling  Her  Majesty,  by  a 
certain  course  of  procedure  pointed  out  in  the  Act,  to 
extend    to    authors   of  certain  works   first  published  in 

(«)  7  &  8  Vict.  c.  12. 
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foreign  countries,  including  dramatic  works,  the  same  rights         18<5». 
and  privileges  which  are  enjoyed  in  similar  cases  by  authors    Boocicault 
of  works  first  published  in  this  coimtry.  Dslapield. 


It  is  admitted  that  Mr.  Boucicault  never  complied  with 
the  requirements  of  this  Act ;  and  in  &ct  it  was  not  possible 
for  him  to  do  so,  because  no  Order  in  Council  under  the 
International  Act  had  ever  been  made  to  render  it  applica- 
ble to  the  United  States.  Assuming  that  under  the  earlier 
statutes  Mr.  Bou<ncauU  would  have  been  entitled  to  some 
rights  which  this  Court  could  protect^  the  question  before 
me  is,  whether  the  19th  section  which  I  have  read  has  not 
annihilated  any  such  rights  which  former  statutes  may  have 
conferred  on  persons  in  the  position  of  the  Plaintiff  The 
argument  on  this  point  was  that  the  object  of  this  Act  was 
merely  to  extend  under  certain  conditions  to  foreigners 
publishing  their  compositions  abroad,  rights  which  earlier 
statutes  had  given  to  jBri^is^  subjects ;  and  that  therefore  it 
could  not  be  the  true  construction  of  the  19th  section  to 
read  it  as  intended  to  take  away  from  British  subjects  rights 
which  they  already  enjoyed.  The  generality  of  the  19th 
clause,  however,  is  too  great  to  admit  of  the  qualification 
thus  suggested.  On  the  words,  there  is  no  escape  from  the 
conclusion  which  the  Plaintiff  resists,  and  the  whole  argu- 
ment was  based  on  what  was  said  to  be  the  general  scope 
and  purpose  of  the  Act. 

It  is  no  doubt  correct  to  say,  that  our  own  statutes  are 
in  general  primarily  intended  for  the  benefit  of  British  sub- 
jects, and  that  the  principal  purpose  of  this  particular  Act 
was  to  extend  certain  privileges  to  foreigners.  At  the  time 
when  the  statute  was  passed  Jefferys  v.  Boosey  had  not  been 
decided)  and  I  cannot  read  the  Act  as  referring  to  that  de- 
cision. But  I  must  assume  the  law  then  to  have  been  as 
it  has  since  been  ascertained  to  have  been.  The  House  of 
Lords  has  held  that  foreigners  resident  here,  and  first  pub- 
lishing in  this  country,  are  entitled  to  copyright^  and  that 
the  object  of  the  several  Copyright  Acts  was  to  encourage 
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Dblafield. 

Judgment. 


the  production  of  new  works  in  this  country,  and  only  in 
this  country  ;  but  that  a  foreigner  (and  it  would  seem  even 
an  Englishman)  first  publishing  abroad  would  have  no  such 
righta  These  principles  apply  as  much  to  dramatic  as  to 
any  other  copyright. 

That  being  so,  if  Mr.  BoucicauUhsid  first  represented  his 
piece  in  this  country,  he  would  have  been  entitled  to  the  copy- 
right given  by  the  earlier  statutea  So,  also,  if  he  had  given 
his  first  representation  in  any  country  with  which  a  conven- 
tion had  been  made  under  the  International  Copyright  Act 
he  would  have  been  entitled  under  that  Act  to  all  the  same 
privileges.  But  in  no  case  is  a  person  to  enjoy  any  rights 
conferred  by  the  old  Acts  concurrently  with  those  created 
by  the  International  Copyright  Act.  This  is  the  effect  of 
the  19th  section.  It  might,  perhaps,  be  thought  that  more 
strict  justice  would  have  been  meted  out  if  the  excluding 
clause  had  been  confined  to  nations  with  which  an  interna- 
tional convention  as  to  copyright  existed.  But  that  is  no* 
what  the  Legislature  has  done.  In  effect,  the  statute  says, 
that  if  after  the  passing  of  this  Act  a  British  subject  or 
other  person  chooses  to  deprive  this  country  of  the  advantage 
of  the  first  publication  of  a  new  work,  then  he  may  have 
whatever  benefits  he  may  be  entitled  to  under  the  sta- 
tute (a) ;  but  that  if  he  chooses  to  publish  first  in  a  country 
which  has  not  availed  itself  of  the  privileges  conferred  by 
this  Act,  or  if  in  any  other  case  he  neglects  to  comply  with 
the  conditions  of  this  Act,  he  shall  be  deemed  to  have  ex- 
cluded himself  from  the  benefits  (if  any)  which  he  might 
otherwise  have  claimed. 

The  plain  purpose  of  the  statute  is  to  secure  for  this 
country  the  benefit  of  the  first  publication  of  new  works, 
and  certain  conditions  are  made  without  which  woi/ka  first 
published  abroad  are  not  to  be  entitled  to  copyright.  These 
conditions  have  not  been  complied  with.  The  Plaintiff 
therefore  fails  in  his  demand,  and  the  Bill  must  be  diimiifmrd 
(a)  7  &  8  Vict.  c.  12. 
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HOTTEN  V.  ARTHUR  j^i^ 

T  Copyright— 

HIS  was  a  motion  for  iDiunction.  ^^'^^ 

V  Commit 


Compilation, 

The  Plaintiff  and  the  Defendant  AHAur  were  both  book-  ^ JhUn^a  c?tal 
•sellers.   The  other  Defendants  were  printers.    The  Plaintiff  J^K^e  «nJ«M  »t 

be  a  mere  dry 

had  a  collection  of  very  old  and  curious  books,  and  he  had  for  list  of  names, 
some  years  been  in  the  habit  of  issuing  catalogues  of  his      And  it  i«  no 

.  defence  to  say 

stock.   These  catalogues  were  not  mere  lists  of  the  books  and  that  the  pirated 

their  prices,  but  contained  in  a  great  majority  of  instances  ^ored^fw^sale 

short  accounts  of  the  history  of  the  books,  or  notices  of  *^«^«  ^^*  .  ^ 

•^  ^        '  merely  nsed  to 

their  contents,  and  anecdotes  respecting  them.      These  promote  the 

notices  and  anecdotes  were,  the  Plaintiff  declared,  partly  mentioned  in  it. 

**  the  emanations  of  his  own  mind,"  and  partly  compilations      Where  a  De- 
-      ,  .       -  .     .  ,  ».    1  ,  .       ,  I  ,     .    .        ti    fendant  sets  up 

by  him  from  materials  supplied  him  by  others,  but  m  all  the  case  that 

cases  strictly  "  original  matter,"  in  the  sense  in  which  that  f,|fr  compilatron 

term  is  used  in  relation  to  copyright.  ^"t.*  numW 

^•^    °  of  others,  and 

not  a  mere  copy 
In  the  beginning  of  this  year  the  Plaintiff  had  employed  from  any  one, 

the  Defendants  Bowden  ^'  Co,,  to  print  one  of  these  cata-  highest  import- 

logues  (afterwards  referred  to  as  No.  4),  which  was  in  great  JJooW  pr^uce 

part  a  repetition  of  a  former  catalogue  (referred  to  as  No.  3)  his  ori^nal 


of  the  Plaintift's.  These  catalogues  were  respectively  in  titled 
"  A  Hand-book  to  the  Topography  and  Family  History  of 
England  and  Wales,  being  a  descriptive  account  of  20,000 
most  curious  and  rare  books,  old  tracts^  ancient  MSS., 
engravings,  and  privately  printed  family  papers,  relating 
to  the  history  of  almost  every  landed  estate  and  old  English 
family  in  the  country,  interspersed  with  nearly  2000  origi- 
nal anecdotes,  topographical  and  antiquarian  notes — the 
labour  performed  by  John  Camden  J?ottew—- Moeret  qui 
laborat.  London,  John  Camden  Hotten,  Piccadilly,'^  The 
Defendant  had  also,  in  the  course  of  the  present  year, 
issued  a  similar  catalogue,  which  was  also  printed  by  the 
Defendants,  Bowden  /•  Ci?.,  and  was  intitled  "  Topographica 
Curiosa,  1863.  Bibliotheca  Anglia,  WaUda,  Scotia  et 
Elbemia:    a  Catalogue  of  an   interesting  collection  of 
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books  and  tracts  relating  to  the  history,  antiquities,  topo- 
graphy, dialects,  &c.  &c.,  of  England  and  Wales,  with 
some  privately  printed  works.  Also  many  curious  works 
on  the  early  history  and  topography  of  Ireland  and  Scot- 
land :  the  whole  arranged  under  counties.  Now  on  sale 
for  cash  only,  by  Thomas  Arthur ,  46,  BookseUer's  R(yw$ 
Strand,  London." 

The  Bill  stated  that  the  Defendant's  Catalogue  was  in 
great  part  copied  verbatim  from  the  Plaintiffs  Catalogues, 
or  one  of  them,  and  particularly  from  No.  3 ;  and  that  in 
many  of  the  places  where  it  had  not  been  accurately 
copied,  the  variations  were  merely  colourable  alterations; 
and  it  charged  that  the  Defendants  Bowden  /*  Co,,  had 
made  use  of  the  MS.  (of  No.  4),  supplied  to  them  by  the 
Plaintiff,  for  the  purposes  of  the  Defendant's  Catalogue. 

It  was  shown  that  in  a  number  of  instances  errors  com- 
mitted by  the  Plaintiff  had  been  copied  by  the  Defendant; 
and  a  long  list  of  cases  in  which  there  was  the  most  unmis- 
takeable  resemblance  between  the  Defendant's  Catalogue 
and  one  or  other  of  those  of  the  Plaintiff  was  supplied  by 
the  Plaintiff  to  the  Court  and  the  Defendants. 

It  appeared  that  the^Defendant's  Catalogue  had  not  been 
regularly  published  for  sale,  but  was  supplied  at  a  no- 
minal price  to  persons  coming  to  the  Defendant's  shop ;  and 
it  was  admitted  that  the  Defendant's  object  in  printing 
it  had  been  the  sale  of  the  books  therein  mentioned,  not 
the  sale  of  the  Catalogue  as  a  substantive  work. 

The  Defendants,  Boivden  ^  Co.,  declared  that  they  had 
not  in  any  manner  used  the  Plaintiff's  **copy,"  or  the 
type  as  set  up  for  the  Plaintiff,  in  the  preparation  of  the 
Defendant's  Catalogue  ;  that  they  had  not  now  in  their  pos- 
session any  copies  of  the  Defendant's  Catalogue ;  and  that, 
as  they  were  in  the  habit  of  selliug  their  ''  waste  "  periodi- 
cally^ they  .did  not  believe  they  had  any  old  proof  sheets 
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or  other  papers  containing  any  parts  of  the  Catalogues  in 
question  or  either  of  them.  They  likewise  swore  that 
the  *'  copy  '*  supplied  to  them  both  by  Plaintiff  and 
Defendant  consisted  in  great  part  of  "  paste  and  scissors 
work/'  (i.e.  pieces  of  printed  paper  cut  out  from  former 
publications),  and  that  they  did  not  know  from  what  sources 
the  same  had  been  derived.  The  prices  affixed  to  the  books 
in  the  Defendant's  Catalogue  were  lower  than  those  in  the 
Plaintiff's. 


1868. 


Sir  Hugh  Cairna,  Q.C.,  and  Mr.  E.  B.  Lovell  for  the 
Plaintiff,  now  moved  for  an  injunction  to  restrain  the 
Defendant  Arthur  from  selling  or  distributing  any  copies 
of  his  Catalogue,  or  any  Catalogue  containing  matter  com- 
piled and  written  by  the  Plaintiff^  and  published  by  him  in 
his  Catalogue. 

The  Defendant  has  copied  our  Catalogue  with  the  utmost 
minuteness,  following  our  peculiarities  of  type^  and  even 
our  errors. 

[They  were  proceeding  to  read  a  number  of  instances 
of  similarity,  when — 

Mr.  Tripp,  for  the  Defendant  Arthur ,  objected  that  some 
of  these  cases  were  not  mentioned  in  the  lists  which  had 
been  supplied. 

The  Vice  Chancellor. — That  is  not  necessary,  .the 
Court  will  look  at  the  whole  of  the  books  in  evidence.  The 
idea  that  only  the  particulars  specified  can  be  regarded  (a) 
has  long  been  exploded.  The  lists  furnished  are  merely  for 
convenience,  and  are  in  no  way  binding  on  the  Plaintiff, 
except  that  I  should  of  course  take  care  that  nothing  like 
surprise  was  attempted.] 

Sir  Hugh  Cairris. — Without  travelling  out  of  the  lists 
furnished  there  is  abundant  ground  for  granting  this  injunc- 
tion.    They  do  not  pretend  that  their  notes  are  copied 

(d)  Sec  Mawman  v.  Tegg^  2  Ross.  404. 
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1863.        from  old  Cat^ogues,  or  that  we  and  they  derived  our  iu- 
formation  from  common  sources. 


As  to  the  printers,  they  were  cautioned  against  allowing 
Ar^wimt.     any  piracy  from  our  Catalogue  and  took  no  precautions  to 
prevent  it. 

[They  referred  to  Mawman  v.  Tegg  (a).] 

Mr.  Tripp  and  Mr.  Macnaghten  for  the  Defendant 
Arthur : — 

There  is  no  case  where  copyright  in  a  Bookseller's  Cata- 
logue has  been  admitted,  and  it  is  by  no  means  clear  that 
the  Copyright  Acts  extend  to  the  protection  of  a  mere  com- 
pilation of  this  kind. 

All  the  selected  instances  of  imitation  are  identical  in 
Catalogues  Nos.  S  and  4,  so  that  there  is  no  ground  for 
charging  us  with  having  used  the  MS.  of  No.  4i,  (which  both 
we  and  the  printers  deny),  and  we  say  that  No.  3  had 
become  common  property  :  Saunders  v.  Smith  (6).  Mr. 
Bohn  does  not  attempt  to  prevent  anyone  from  copying  his 
Bibliotheca  Typographica,  a  much  more  elaborate  work  than 
this,  and  one  which  is  pirated,  if  this  be  piracy,  every  day- 
There  is  nothing  to  restrain;  our  Catalogue  is  not  published 
for  sale,  we  only  want  to  sell  our  books.  These  are  not  in 
fact  rival  Catalogues  ;  but  Hotten  and  Arthur  are  rival 
booksellers,  and  each  wishes  to  sell  his  own  stock,  and  we 
are  able  to  sell  somewhat  cheaper  than  ho  is.  That  is  the 
real  grievance,  but  it  is  not  one  which  this  Court  wiU  relieve 
against. 

Mr.  Fox  Bristowe,  for  the  Defendants  Bowden  Js  Co. : — 
No  application  was  made  to  us  before  Bill  filed,  and  we 

have  no  copies  of  any  of  those  Catalogues  in  our  possession. 

The  proceedings  against  us  are  therefore  idle. 

(a)  2  Rus8.  385.  (6)  3  My.  &  Cr.  711. 
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There  is  no  ground  for  charging  us  with  collusion ;  no- 
thing was  sent  to  us  by  either  party  but  paste  and  scissors 
work :  we  could  not  compare  the  copy  with  all  the  cata- 
logues in  London. 

Sir  Hugh  Cairns  offered  to  dismiss  the  printers  from 
the  suit  without  costs,  which  was  accepted. 
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Vioe-Chancellor  Sir  W.  Page  Wood  : — 

I  cannot  conceive  on  what  principle  it  is  supposed  that 
there  is  no  copyright  in  a  Catalogue  such  as  this.  This  is 
not  a  mere  dry  list  of  names,  like  a  Postal  Directory,  Court 
Guide,  or  anything  of  that  sort,  which  must  be  substantially 
the  same  by  whateyer  number  of  persons  issued  and  how- 
ever independently  compiled.  This  is  a  case  of  a  book- 
seller who  issues  an  account  of  his  stock,  containing 
short  descriptions  of  the  contents  of  the  books,  calcu- 
lated to  interest  either  the  general  public  or  the  persons 
who  may  take  an  interest  in  the  questions  treated 
of  by  particular  books.  For  example : — Suppose  one  of 
the  books  to  be  a  History  of  Cheshire  ;  then  he  gives  you 
a  slight  account  of  it,  from  which  it  appears  that  it  contains 
a  number  of  anecdotes  respecting  county  families  and  other 
things  of  that  nature  ;  it  might  well  be  that  a  person  who 
did  not  previously  know  anything  of  the  work,  would  be 
guided  by  the  description  and  induced  to  purchase  the 
work. 

There  is  another  point  of  view  in  which  this  case  appears 
to  me  to  be  even  clearer.  Suppose  the  case  of  a  profias- 
sional  writer  (there  may  well  be  such),  whose  peculiar  de- 
partment it  is  to  make  out ''  Catalogues  Baisonn^es ''  of  this 
kind,  and  to  write  such  abstracts  of  the  noticeable  points  in 
the  various  books  of  the  Catalogue  as  we  have  here.  A  man 
who  is  an  author  for  this  purpose  would  naturally  expect 
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that  the  very  fact  that  ho  had  printed  such  notes  for  one 
publisher  would  lead  to  his  employmeut  for  a  Bimilar 
purpose  by  another.  Suppose  now  this  other  to  say  to  him, 
**  I  have  no  occasion  for  your  services,  '  paste  and  scissors 
work '  will  give  me  all  I  want/'  could  it  be  denied  that  he 
would  have  a  right  to  come  here  to  prevent  this  unre- 
munerated  use  of  his  labour. 


In  this  case,  the  Plaintiff  is  both  author  and  publisher ; 
but  I  do  not  see  any  reason  for  putting  him  in  any  worse 
position  on  that  account.  True,  the  principal  value  may 
be  in  the  books  themselves,  but  I  cannot  therefore  refuse  to 
recognise  ^the  l^property  which  this  gentleman  has  in  the 
product  of  his  mental  exertion ;  mental  exertion  used  for  this 
particular  purpose,  and  in  print.  So  soon  as  these  notes  are 
printed  I  consider  them  completely  protected  by  the  Copy- 
right Act&  It  is  said  that  the  sting  of  this  Catalogue  is 
merely  that  the  books  are  offered  at  cheaper  prices ;  that 
may  be  so,  there  is  so  much  the  more  detriment  done  to 
the  Plaintiff,  and  it  may  be  that  this  has  been  the  con* 
sideration  which  determined  hini  to  embark  in  litigation. 
Then  it  is  said,  these  Catalogues  are  not  themselves  offered 
for  sale,  each  bookseller  is  merely  describing  his  own  books 
with  a  view  to  their  sale,  and  the  Catalogues  will  by  and 
bye  be  superseded  by  others  so  soon  as  the  stock  has 
changed ;  but  then  the  Catalogues  themselves  will  by  and 
bye  become  objects  of  curiosity,  and  will  bo  bought  for  their 
own  sakes  by  people  who  are  interested  in  such  things. 
Taking  Mr.  Macnaghten's  own  illustration,  let  us  suppose 
that  Dr.  Waagen,  or  any  one  else,  had  published  an  in- 
teresting description  of  the  paintings  to  be  found  in  some 
private  gallery,  not  merely  giving  the  names  of  the  pictures 
and  their  painters  (though  even  that  would  evince  some 
mental  exertion  deserving  protection),  but  giving  a  slight 
history  of,  and  criticism  upon,  each  painting  after  the 
manner  of  this  Catalogue  before  me^  1  cannot  conceive  that 
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it  could  be  argued  for  a  moment  that  the  owner  of  the 
pictures  would  have  the  smallest  right  to  copy  this 
description. 

This  case  is  even  stronger  than  the  one  supposed,  for  here 
the  very  titles  of  the  Catalogues  show  that  they  are  not  mere 
dry  lists  of  books — catalogues  per  se — but  such  a  sketch  of 
their  history  and  contents  as  would  be  calculated  to  be  of 
intrinsic  value.  It  may  often  happen  that  peopleVould 
want  a  knowledge  of  the  history  of  some  particular' book, 
without  caring  to  go  any  further,  or  to  buy  or  read  the 
book  itself. 

Again  it  is  argued,  all  this  matter  has  appeared  in  former 
catalogues,  and  it  is  impossible  to  reproduce  such  things 
without  borrowing  largely  from  those  that  have  gone 
before.  But  it  is  clear  that  you  cannot  pirate  an  early, 
edition  of  a  work  merely  because  a  later  has  been  published  ; 
and  that  is  all  that  this  defence  comes  to. 

The  only  real  question  is  as  regards  the  quantity  of  ^'copied 
matter,  which  in  this  case  seems  to  be  very  considerable. 
Now  the  only  fair  use  you  can  make  of  the  work  of  another 
of  this  kind,  is  where  you  take  a  number  of  such  works: 
catalogues,  dictionaries,  digests,  &a ;  and  look  over  them 
all  and  then  compile  an  original  work  of  your  own,  founded 
on  the  information  you  have  extracted  from  each  and  all  of 
them ;  but  it  is  of  vital  importance  that  such  new  work 
should  have  no  mere  copying,  no  merely  colourable  altera- 
tions, no  blind  repetition  of  obvious  errors.  I  find  all  these 
things  here. 

Again,  it  is  of  great  importance  as  evidence  of  bona 
fides  that  the  original  MS.  should  be  produced.  That 
decided  me  in  favour  of  the  Defendant  in  the  French  dic- 
tionary case  (a) :  I  saw  that  he  had  bestowed  great  pains 

(a)  Spiers  v.  Brawn,  6  W.  R.  352 ;  and  see  Jarrold  v.  Ebulstanj 
3  K.  &  J.  708. 
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and  labour  on  his  subject ;  and  though  he  had  oertainly 
copied  a  great  deal  from  the  Plaintiff,  I  was  convinced 
that  he  had  honestly  exercised  his  mind  upon  his  w(H*k. 
Here  I  think  there  has  been  wholesale  piracy;  and  when 
I  find  in  addition  that  Arthur  is  underselling  the  Plain- 
tiflF,  I  think  his  case  by  no  means  bettered. 

He  says  in  effect  to  the  PlaintiflF,  "I  avail  myself  of  your 
labour  to  show  to  the  public  that  I  can  supply  them  with 
the  same  article  as  you  do  ;  and  inasmuch  as  this  has  not 
cost  me  any  time,  thought,  or  exertion,  I  can  afibrd  to 
supply  the  article  on  cheaper  terms,"  thus  injuring  ihe 
Plaintiff  by  means  supplied  by  himselt 

The  Plaintiff  is  clearly  entitled  to  an  injunction  to  restmin 
the  Defendant  from  publishing  or  selling  any  Catalogue 
containing  matter  compiled  or  written  by  the  Plaintiff  or 
appearing  in  the  Plaintiff's  Catalogues  respectively  or  any 
of  them. 


March  mh.  Re  MAXWELL'S  TRUSTS. 

Acf{Al[TwiU.   XHIS  was  a  petition  under  the  Trustee  Relief  Act,  the 
^Sha^Min       ^nly  question  being   as  to  a  claim  for  apportionment  in 

Trading    Com 

pany — Com- 
panies Clauses  companies 

Consolidation 
Aci{S^9VicL 

c.  16). 
Dividends  de- 
clared by  joint- 
stock  com- 
panies  subject 
to  the  Com- 
panies Clauses 
Consolidation 
Act,  are  not 
within  the  Ap- 
portionment 
Act. 


respect  of  certain  dividends  on  the  shares  of  joint-stock 


Under  the  will  of  Sir  Charles  Maxivell,  his  widow  Lady 
Maxwell  was  entitled  to  a  life  interest  in  his  personal 
estate.  Lady  Maxwell  died  on  the  17th  of  November, 
1860,  and  the  petitioner  and  the  respondent  WiUiam 
Maxioell  became  entitled  to  the  income  of  the  estate  for 
their  respective  lives. 

The  representatives  of  Lady  Maxwell  claimed  an  appor- 


But  in  a  company  carried  on  under  a  deed  of  settlement  and  bye  laws,  directing  that  the 
profits  should  be  divided  hnlf-yearly,  such  dividends  to  bo  paid  in  two  specified  months: — A/ieW, 
that  ouch  dividends  were  apportiouablc  under  the  Act  wiih  refcrcuce  to  the  days  on  which 
they  were  made  payable. 
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tioned  part  of  certain  dividends  declared,  but  not  received, 
before  her  death. 

Upon  the  hearing  of  the  petition  an  inquiry  was  directed, 
upon  which  the  Chief  Clerk  certified  that  the  following 
dividends  had  been  made  and  paid  in  respect  of  shares 
belonging  to  the  trust  estate  : — 

1.  £145  13s.  Id,,  a  dividend  on  stock  of  the  London 
and  North  Western  Raikvay  Company,  declared  on  the 
22nd  of  February,  1861,  in  respect  of  profits  accrued  for 
the  half  year  ending  the  Slst  of  December,  1860,  and  made 
payable  on  the  26th  of  February,  1861,  pursuant  to  a  re- 
solution passed  at  a  general  meeting  held  on  the  22nd  of 
February,  1861. 

The  Companies  Clauses  Act  was  applicable  to  this  case. 

2.  ^76  14j5.  2d.,  a  dividend  on  shares  of  the  Oreat 
Western  Railway  Company,  declared  on  the  1 5  th  of 
February,  pursuant  to  a  resolution  passed  at  a  general 
meeting  held  on  the  said  15th  of  February,  1861,  in  respect 
of  profits  accrued  for  the  half  year  ending  the  Slst  of 
December,  1860,  and  made  payable  on  the  1st  of  March^ 
1861. 

This  case  was  governed  by  the  Great  Western  Rail- 
way  Company's  Act  of  the  G  &  6  Geo.  IV.,  which  en- 
acted, by  sect.  118,  That  the  first  general  meeting  should 
be  held  within  six  months  after  the  passing  of  the  Act,  and 
that  there  should  be  half-yearly  general  meetings  in  the 
second  week  of  February  and  the  second  week  of  August 
in  every  year,  or  within  twenty  days  next  after  each  of  such 
periods.  And  by  sect.  146,  That  it  should  be  lawful  for 
the  Company,  and  they  were  thereby  empowered,  from 
time  to  time,  at  any  half-yearly  general  meeting,  or  at  a 
special  general  meeting  to  be  called  for  that  purpose,  to 
declare  and  make  a  dividend  out  of  the  clear  profits  of  the 
undertaking ;  with  a  proviso  that  such  dividends  should  not 
be  made  oftener  than  quarterly. 

VOL.  I.  s  s 
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3.  ^8,  a  dividend  on  shares  of  The  South  MetropclUam, 
Oas  Company,  declared  on  the  2nd  of  April,  1861,  for  and 
in  respect  of  profits  accrued  for  the  half  year  ending  the 
31st  of  December,  1860,  pursuant  to  resolutions  passed  at 
a  general  meeting  held  on  the  said  2nd  of  April,  1861,  and 
made  payable  on  the  12th  of  April,  1861. 

This  case  was  governed  by  the  Company's  Act  of  the 
5  Vict.  sess.  2,  a  Ixxix.,  which,  by  sect  62,  enacted  That  the 
future  general  meetings  should  be  held  in  the  months  of 
April  and  October  in  each  year,  and  that  the  meetings  so 
appointed  to  be  held  should  be  called  ordinary  meetings ; 
and  that  all  meetings,  whether  ordinary  or  extraordinary, 
should  be  held  in  Zoncfon  or  Sovihwark.  And,  by  sect  84, 
That  the  declaration  of  dividends  should  be  exercised  only 
at  a  general  meeting  of  the  Company ;  and,  by  sect.  114, 
That  the  profits  divisible  should  not  exceed  £10  per  cent, 
on  an  average  of  three  years^  on  the  paid-up  capital ;  and 
that,  in  order  to  ascertain  the  profits,  a  true  and  particular 
account  should  be  kept,  and  annually  made  up  to  the  3l8t 
of  December,  or  some  other  convenient  day  in  each  year. 

4.  £2\  Bs.,  a  dividend  on  shares  in  The  Alliance  Life 
and  Fire  Insurance  Company,  declared  on  the  5th  of 
April,  1861,  for  and  in  respect  of  profits  accrued  for  the 
half  year  ending  the  25th  of  March,  1861,  and  made  pay- 
able on  the  10th  of  April,  1861. 

The  deed  of  settiement  of  the  Company  directed  that 
the  Board  of  Directors  should  yearly,  between  the  3l8t  of 
December  and  the  25th  of  March,  make  a  report  of 
the  profits  of  the  Company ;  and,  on  the  25th  of  March 
in  every  year,  the  amount  thereof  (not  exceeding  £o 
per  cent  on  the  instalments  paid  up)  should  be  divided ; 
and  the  surplus  (if  any)  above  £5  per  cent  might,  at  the 
discretion  of  the  directors,  be  divided,  or  added  to  the 
capital  of  the  Company ;  and  every  cash  dividend  was  to 
be  paid  and  payable  within  one  calcLdar  month  of  such 
general  court. 
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At  two  extraordinary  general  courts  of  proprietors,  held 
on  the  16th  of  April  and  14th  of  May,  1834,  it  was  de- 
clared (pursuant  to  the  powers  of  the  deed  of  settlement) 
that  the  profits  should  thereafter  be  divided  half  yearly, 
such  half-yearly  dividends  to  be  paid  and  payable  in  the 
months  of  April  and  October  in  each  year ;  and  further, 
that,  as  to  sums  divided  out  of  profits  at  intervals  of  three, 
four,  and  five  years,  it  should  be  in  the  absolute  discretion 
of  the  directors  either  to  pay  the  whole  in  cash;  or  apply 
the  same  in  augmentation  of  the  half-yearly  dividend  for 
the  next  ensuing  period  of  three,  four,  or  live  years. 
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IJb:  Amphlett,  Q.C.,  and  Mr.  Dickinson,  for  the  persons     Ar^umeni. 
interested  in  remainder : —  — ^ 

The  Apportionment  Act  (a)  does  not  apply  to  these  divi- 
dends. Some  of  the  cases  are  governed  by  the  provisions 
of  the  Companies  Clauses  Act  (b),  and  the  others  are  con- 
stituted on  substantially  the  same  footing  in  this  respecir^ 
that  the  dividends  are  not  sums  payable  at  any  fixed  time, 
but  at  the  will  of  the  Company. 

All  that  the  Companies  Clauses  Act  does  is  to  empower 
the  directors,  either  at  an  ordinary  or  special  general 
meeting,  to  declare  a  dividend ;  and  though  the  time  of 
the  ordinary  meeting  is  fixed  within  certain  limits,  a 
special  meeting  may  be  held  at  any  time ;  and  it  is  not  in 
any  case  made  compulsory  on  the  Company  to  declare  a 
dividend  in  every  year,  although  the  accounts  are  directed 
to  be  made  up  annually.  The  Apportionment  Act,  there- 
fore, has  no  application. 

Again,  the  Apportionment  Act  was  pointed  only  at  cases 
where  the  income  was  accruing  de  die  in  diem,  though 
payable  only  at  fixed  terms,  as  in  the  case  of  rent,  divi- 
dends on  the  public  funds,  and  the  like.     But  a  trading 


(a)  4  &  5  Wm.  4,  c.  22. 


(5)  8  &  9  Viet.  c.  16,  ss.  66,  91, 122. 
SS2 
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1868.        Company  is  not  necessarily  making  profits  every  day,  and 

Bb  dividing  them  at  stated  periods.     Properly  speaking,  it 

T*P^  ■     does  not  pay  dividends  in  the  ordinary  sense,  but  divides 

^— •         profits ;  and  the  profits,  in  respect  of  which  a  particular 

division  is  made,  may  have  accrued  exclusively  on  the  day 

immediately  before  the  division ;  and  it  is  quite  possible, 

in  this  case,  that  no  part  of  the  profits  divided,  as  to  which 

the  question  arises,  accrued  until  after  the  death  of  the 

tenant  for  life. 

Mr,  W.  W,  Cooper  in  the  same  interest 

Mr.  Macnaghten  for  the  trustees. 

Mr.  RendcM  for  the  executrix  of  the  tenant  for  life  : — 

The  Apportionment  Act  applies.  It  is  a  mistake  to  sup- 
pose that  its  application  depends  on  the  Company  being 
bound  to  declare  a  dividend.  The  only  question  is  this : 
If  a  dividend  is  declared,  must  it  be  done  at  fixed  periods  ? 
The  answer  is  clearly  in  the  affirmative  in  all  these  cases. 
The  66th  and  91st  section  of  the  Companies  Clauses  Act 
are  the  material  clauses.  The  66th  section  fixes  the  time 
of  the  ordinary  meetings,  and  the  91st  directs  that  the 
powers  as  to  declaration  of  dividends  shall  be  exercised 
only  at  general  meetings,  which  must  primarily  be  taken  to 
mean  ordinary  meetings ;  and  this  is  the  invariable  prac- 
tice of  the  Companies  whose  shares  are  the  subject  of  the 
present  discussion.  It  is  not  at  all  necessary  that  the 
Company  should  be  incorporated  after  the  passing  of  the 
Apportionment  Act :  Plummer  v.  Whitely  (a). 

The  period  from  which  the  apportionment  is  reckoned 
is  not  the  day  of  payment  of  the  dividend,  but  the 
last  day  of  the  period  in  respect  of  which  the  dividend  is 
declared  :  Hartley  v.  Allen  (h) ;  a  case  which  is  distinctly 
in  pomt  in  our  favour  on  the  general  question. 

Mr.  Amphktt  replied. 

(tf);  Johns.  585.  (J)  4  Jur.  N.  S.  500. 
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Vice  Chancellor  Sir  W.  Page  Wood  :—  ises. 

The  question  involved  in  this  petition  is  whether  the     maxwkll's 
Apportionment  Act  of  Will.  4  applies  to  certain  divi-       Trvbtb. 
dends  or  shares  in  Joint  Stock  Companies^  which  have    March  laeA. 
become  payable  since  the  death  of  the  tenant  for  life  of  the      Jt^dgment 
shares.    All  the  shares  are  in  companies  subject  to  the 
Companies  Clauses  Consolidation  Act,  or  equivalent  Private 
Acts,  with  the  exception  of  some  shares  in  the  Alliance  In- 
surance Company,  on  which  a  small  dividend  has  become 
payable.     This  last  case  depends  on  the  deed  of  settlement 
of  the  Company,  by  which  it  was  directed,  that  the  Board 
should  make  an  annual  report,  between  December  31st  and 
March  25th,  of  the  profits  of  the  Company  ;  and  that,  on 
March  25th,  the  amount  thereof  (not  exceeding  5  per  cent.) 
should  be  divided.     Subsequently,  a  general  meeting  deter- 
mined, under  the  powers  of  the  deed,  that  the  profits  should 
be  divided  half-yearly,  and  be  paid  and  payable  in  the 
months  of  April  and  October.     There  is  therefore  in  this 
case  a  special  provision  as  to  the  time  of  payment. 

If  the  matter  had  been  res  integra  I  should  have  had  more 
hesitation  than  I  now  feel  in  deciding  that  the  shares  of  a 
company  established  for  the  purpose  of  carrying  on  business 
and  dividing  profits  can  be  within  the  provisions  of  the  Ap* 
portionment  Act.  The  statute  in  the  preamble  refers  to 
"  rents,  annuities,  and  other  payments,  due  at  fixed  or  stated 
periods,'*  and  then  in  the  2nd  section  enacts,  that  rents 
service  on  certain  leases,  *'  rents  charge  and  other  rents,  an- 
nuities, pensions,  dividends,  moduses,  compositions,  and  all 
other  payments  of  every  description  made  payable  or  com- 
ing due  at  fixed  periods  under  any  instrument  that  shall  be 
executed  after  the  passing  of  the  Act,  shall  be  apportioned  ** 
in  the  manner  thereby  directed.  There  seems  to  be  room 
for  much  argument  whether  this  applies  to  dividends  of 
trading  companies  which  in  one  year  may  have  profits  to 
divide,  and  none  in  the  next.     However,  I  find  it  so  decided 
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by  Vice-Chancellor  Kindersley,  and  I  am  prepared  to  act 
upon  that  view  so  far  as  the  Alliance  shares  are  conoemed, 
that  being  a  company  where  the  dividends  were  directed  to 
be  made  payable  in  April  and  October  in  every  year;  and 
Btill  following  the  same  case  of  Hartt^  v.  Alien,  I  shall 
hold  that  the  dividends  on  the  Alliance  shares  are  appor- 
tionable,  vnth  reference  not  to  the  time  when  the  profits 
were  earned^  but  to  the  time  when  the  dividends  were  made 
payable^  though  that  point  also  is  not  entirely  free  from 
difficulty ;  but  the  dividend  being  declared  at  one  time  and 
payable  at  another,  and  the  Act  expressly  referring  to  the 
time  when  the  payment  comes  due,  I  think  the  time  when 
the  dividend  is  payable  must  be  taken.  The  objection  that 
the  profits  might  have  been  exclusively  earned  at  some  one 
particular  part  of  the  preceding  year  or  half-year,  as  the 
case  may  be,  would  apply  equally  whether  the  time  se- 
lected were  that  when  the  dividend  is  payable,  when  it  is 
declared,  or  the  last  day  of  the  period  in  respect  of  which 
the  dividend  is  made.  Moreover,  it  is  to  be  observed  that 
profits  accruing  during  a  current  half-year  would  always  be 
liable  to  be  absorbed  by  some  heavy  loss  before  the  time 
for  making  up  the  accounts  arrived,  and  therefore  it 
could  scarcely  be  said  that  any  divisible  profits  had  been 
earned  until  the  time  came  for  making  up  the  accounts 
and  declaring  the  dividend ;  and  the  payments  cannot  be 
said  to  be  due  until  the  day  on  which  they  are  declared  to 
be  payable.  With  respect,  therefore,  to  the  A  lliance  shares, 
I  hold  that  the  dividend  is  apportionable  with  reference 
to  the  days  on  which  the  dividends  were  made  payable. 


The  other  shares  stand  on  an  entirely  diflferent  footing. 
The  Companies  Clauses  Consolidation  Act,  (section  66), 
appoints  certain  months  for  the  ordinary  general  meetings 
of  the  Company.  In  another  clause,  the  122nd,  directions 
are  given,  that,  before  declaring  a  dividend,  the  directors 
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may  set  apart  sums  required  for  contingencies;  and  the  9l8t 
section  enacts  that  the  declaration  of  dividends  shall  take 
place  only  at  a  general  meeting.  But  there  is  no  provision 
that  this  must  be  at  an  ordinary  meeting,  and  therefore 
nothing  to  make  the  dividends  due  or  even  declarable  at 
any  fixed  time.  It  isptrue,  that  in  these  particular  cases  the 
dividends  were  declared  at  the  ordinary  meetings  held  at 
the  statutory  time  ;  but  this  was  not  compulsory  on  the 
Company,  whatever  the  ordinary  practice  may  be.  It  may 
often  happen,  moreover,  that  a  company  makes  no  profits 
for  some  years  ;  and  though  it  may  be  admitted  to  be  an 
answer  on  this  point,  that,  where  half-yearly  divisions  are 
expressly  prescribed,  as  in  the  case  of  the  Alliance  Com- 
pany,  by  bye-laws,  the  Company  must  meet  and  declare 
something,  if  it  is  only  that  there  are  no  profits  to  divide ; 
yet  the  force  of  that  observation  is  lost  where  no  such  bye- 
laws  exist;  and  there  is  therefore  nothing  to  bring  the  other 
cases  within  the  Apportionment  Act.  The  principle  of  the 
Act  is,  that  a  tenant  for  life  may  be  supposed  to  rely  on  the 
receipt  of  dividends  at  certain  fixed  periods ;  and  I  think  it 
can  scarcely  be  said  that  that  kind  of  reliance  is  placed  on 
the  receipt  of  dividends  so  uncertain  in  character  as  those  of 
the  class  which  I  am  now  considering,  more  especially  where 
the  tenant  for  life  knows  that  there  is  no  obligation  on  the 
Company  to  make  these  payments  at  any  fixed  periods,  and 
that  it  is  quite  possible  that  they  may  be  suspended  alto- 
gether for  several  years.  I  am  of  opinion,  therefore,  that 
these  are  not  payments  within  either  the  letter  or  the 
general  scope  of  the  statute. 
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The  hardship  which  was  dwelt  upon  is  not,  I  confess,  very 
apparent  to  my  mind,  because  it  is  always  easy,  if  that 
is  desired,  to  provide  for  apportionment  by  the  terms  of  the 
instrument  by  which  the  shares  are  settled.  However,  it 
is  enough  to  say  that  I  can  find  nothing  to  justify  me  in 
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I8(i3.        holding  that  any  of  these  dividends,  except  those  of  the 
Kb  Allia7ice  Company,  are  within  the  Act  as  being  payable  at 

^liusT^  "*     stated  periods. 

Judgment.  As  each  side  has  partially  succeeded^  there  will  be  no 
costs,  except  to  the  trustees^  whose  costs  must  come  out 
of  the  unapportioned  dividends. 


MarchM,9th.     SIMPSON  V.  SCOTTISH  UNION  INSUBAXCE 

Inturante—Re-  COMPANY. 

building  (14 

^M>^AfJn-'*  This  case  came  on  upon  demurrer.     The  material  state- 
damua,       ments  of  the  Bill  were  as  follows : — 

In  order  to  en- 
title an  owner        The  Plaintiff  was  the  owner  in  fee  of  a  house.  No.  5, 

to  the  benefit  of  ,     m  .       »       ir       t    -trr     t     •  t     t>        •»   •       i 

the  sard  section  Simpsoii  8  Tevracc,  in  the  ^orth  \\oolxvicli  Road,  in  the 
a^o^Vs.^hem^t  County  of  Esscx^  which  he  had  insured  in  the  Royal  Exr 

™ue8t  to'the'   ^^«^i/^  for  ^'^^^^  ^°^  ^^  ^  ^''"^  ^f  ^^^  y^"^  ^^  ^^  ^^" 

insurance  office  joining  housG,  No.  4.     In  January,  1861,  the  Plaintiff  let 

policy  money  the  house  No.  5  to  'William  and  JauQ  Miller  as  yearly 

befort^they  ^  tenants  at  a  rent  of  £80.     This  house  was  burnt  down  in 

have  settled  May,  1861,  and  the  £300  insurance  money  was  received, 

with  the  tenant  j »  ^  ^  ... 

insuring;  and  in  and  With  Other  monies  was  applied,  by  the  Plaintiff  in  re- 
no  cnse  is  the  ,     .,  i»        ii      i 
owner    entitled  buildmg  the  house. 
to  rebuild  him- 

te/poHoy™'"  During  the  rebuilding  the  Plaintiff  agreed  with  the 
money  under      MiUci'S  that  they  should  take  both  No.  4  and  No.  5,  at  an 

the  snid  section. 

Quare  aggregate  rent  of  j6115  from  September,  1861,  and  should 

whether  the       iusure  them  for  the  sum  of  i?500. 

83rd  section  is 

general  or  con-  ^  .  .        » 

fined  to  houses       WUUam  and  Jane  MiUer  accordingly  insured  the  two 

of  MortaiUy!  '  bouses  in  their,  or  one  of  their,  names  for  £200  and  £300 

Where  a        respectively  in  the  Scottish  Union  Company,  which  had  an 

policy  makes 

the  assets  of  a  Company  liable,  excluding  perFonal  liability,  Semble,  that  this  does  not  give 
jurisdiction  to  a  Court  of  Equity  to  interfere  in  the  first  instance  to  enforce  the  88rd 
section  of  the  said  stalute,  and  that  the  proper  course  is  first  to  apply  for  a  mandamus* 
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office  in  the  City  of  London,  and  informed  the  Plaintiff         1863. 
of  the  fact    The  policy  provided  that  the  sums  insured       SuiPsoN 
should  be  a  charge  upon  the  funds  of  the  Company  only,      s<x)?iisH 
and  excluded  the  personal  liability  of  the  shareholders.  TTkiok  Ihsuh- 

ANCB  Ca¥- 

On  December  J  0th,  1861,  the  two  houses  were  burnt         ' 

down,  and  the  Plaintiff  on  December  12th  had  an  interview  ^^^^w***'' 
with  the  Secretary  of  the  Defendants'  Company,  and  ascer- 
tained the  existence  of  the  insurance  for  £500.  The  Secre- 
tary intimated,  that  he  considered  the  case  a  suspicious  one ; 
and  the  Plaintiff  stated  that  he  claimed  to  be  entitled  as 
owner  or  lessor  to  the  benefit  of  the  policy,  and  to  have  the 
amount  laid  out  towards  rebuilding  the  houses  ;  and  that 
he  relied  upon  the  office  paying  nothing  to  the  tenant ;  to 
which  the  Secretary  assented. 

On  December  31st,  1 86 1,  the  Plaintiff  sent  the  following 
notice  to  the  Secretary  of  the  Company  :— 

"Sir, — ^As  the  owner  of  the  houses  No.  4  and  5,  Simpson's 
Terrace,  North  Woolwich  Road,  destroyed  by  fire  on  the 
10th  inst,  insured  in  your  office  by  Mrs.  Jcme  Miller  or 
William  Miller,  or  both,  for  £200  and  <f  300, 1  hereby  give 
you  notice  not  to  pay  any  money  in  respect  of  that  policy  to 
either  of  them  or  any  one  on  their  behalf,  believing  myself 
to  be  entitled  to  the  benefit  of  that  insurance,  having  sus- 
tained a  heavy  loss  by  the  burning  of  these  premisea 

"D.C.Simpson.'' 

The  notice  was  duly  received ;  and,  after  some  further 
communication,  the  Secretary,  in  the  month  of  January, 
1863,  informed  the  Plaintiff  that  they  had  settled  with  the 
tenant,  and  did  not  intend  to  pay  him  (the  Plaintiff)  any 

money. 

Before  this  interview,  and  aft^r  the  receipt  of  the  notice, 
and  after  full  notice  of  the  claims  by  the  Plaintiff,  the 
Company  concluded   an  arrangement  with  the  Millers, 
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1868.         by  paying   them  a  sum  insured  on  their  gtock-In-trade  by 

Simpson       a  separate  policy ;    in  consideration  whereof   the  Milleis 

g^j^j^gg      abandoned,  or  professed  to  abandon,  all  their  claims  upon 

Uhion  Insijb-    |;be  policy  for  £500  upon  the  two  houses  ;  and' delivered  up 

PAmr,         this  policy,  in  which  they  had  no  interest,  to  the  Company, 

Statmtnt,      who  alleged  that  it  had  been  cancelled  and  destroyed.     The 

sum  of  £500  was  far  less  than  the  value  of  the  two  houses, 

and  the  Plaintiff  had  also  effected  insurances  in  other  offices 

on  No.  4  for  £200  and  on  No.  5  for  •6400,  which  sums  were 

paid  to  him. 

The  PlaintiflP,  on  hearing  that  the  Company  had  settled 
with  his  tenant,  and  obtained  possession  of  the  policy,  pro- 
ceeded to  rebuild  the  houses  in  the  same  style^  and  of  the 
same  value,  as  before,  and  applied  in  so  doing  the  two  sums 
of  £200  and  £400,  and  a  further  sum  of  about  £700. 
During  the  rebuilding  the  Plaintiff  made  various  applica- 
tions to  the  Defendants,  the  Company,  "  to  pay  over  the  sum 
of  £600  to  him,  or  otherwise  to  pay  and  apply  the  same  in 
and  about  and  towards  the  re-erection  of  the  said  dwelling- 
houses  or  buildings  ;  but  the  Defendants  refused  to  comply 
with  such  applications."  Upon  the  rebuilding  being  com- 
pleted, the  Plaintiff  ascertained  the  expenditure  incurred,  and 
his  solicitors,  by  his  direction,  on  the  16th  December,  1861, 
sent  the  following  letter  to  the  Secretary  of  the  Company : — 

"  Sir, — Referring  to  a  letter  addressed  to  you  by  our 
client,  Mr.  D.  Simpson,  under  date  of  31st  December,  1861, 
we  now  beg  to  inform  you  that  the  houses  Nos.  4  and  5, 
SimpsorCs  Terrace,  North  Woolivich  Road,  which  were 
destroyed  by  fire  on  the  10th  December,  1861,  have  been 
rebuilt  by  Mr.  Simpson;  and  we  hope  you  are  now  pre- 
pared to  pay  over  to  our  client  the  amount  for  which  the 
property  was  insured  with  your  office.  We  beg  to  have 
an  answer  in  the  course  of  this  week. 

"  Wadeson  &  Malleson/' 
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On  the  30th  December,  1862,  the  Secretary  replied,  that 
they  had  never  had  any  insurance  in   the   name  of  D. 

Simpson, 

On  the  same  day  the  Plaintiff's  solicitors  replied  as 
follows  :— 

''Sir, — The  question  is  not  whether  your  corporation 
ever  had  any  insurance  on  their  books  in  the  name  of  Z). 
Simpson,  but  whether  the  houses  were  insured  in  your 
office.  If  so,  Mr.  D.  Simpson,  as  the  owner  of  the  houses, 
claims  under  the  83rd  section  of  14  Geo.  3,  c.  78,  the 
benefit  of  such  insurance,  pursuant  to  the  notice  served  on 
you  on  the  31st  December,  1861.  Will  you  be  so  obliging 
as  to  inform  us  whether  your  corporation  will  pay  or  resist 
payment  of  this  claim  ? 

"WaDESON  &MALLESON.'' 

The  Company's  solicitors  ultimately  stated  that  they 
were  instructed  to  defend  the  Company  against  any  pro- 
ceedings by  the  Plaintiff. 

In  March,  1862,  WiUiam  and  Jane  Miller  gave  up 
possession  and  surrendered  their  tenancy. 

The  Bill  prayed  a  declaration  that  the  Plaintiff  was  en- 
titled to  require  the  Defendants,  the  Company,  and  the  di- 
rectors thereof,  to  lay  out  the  said  sum  of  dPSOO,  or  a  suffi- 
cient part  thereof,  in  and  about  the  rebuilding  of  the  houses ; 
and  that  the  Company  were  bound  to  lay  out,  and  at  the 
Plaintiff's  request  ought  to  have  laid  out,  the  same  accord- 
ingly, pursuant  to  the  requests  and  notices  made  and  given 
to  them ;  and  that  the  Company  under  the  circumstances 
were  now  liable  to  pay  the  said  sum  to  the  Plaintiff  in 
satisfaction  pro  tanto  of  the  amount  properly  expended  by 
the  Plaintiff  in  rebuilding,  over  and  above  the  sums  of  £200 
and  £400. 

The  Bill  also  prayed  for  accounts  of  Plaintiff's  ezpendi* 


1863. 
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1863.  ture,  for  payment  of  the  sum  of  £500,  or  so  much  as  should 

^JJ^^  appear  to  have  been  properly  expended  by  the  Plaintiff,  as 

^^^  aforesaid,  out  of  the  funds  of  the  Company  applicable  to  the 

Umoy  iNBUR-  payment  thereof. 

▲KCE  COM- 


TAIIT. 


To  tliis  Bill  the  Comi)any  demurred. 


Sir  H.  Cairns,  Q.C.,  and  Mr.  Eomeraham  Cox,  for  the 
demurrer : — 

1.  The  statute  14  Geo.  3,  c.78,  under  which  the  Plaintiff 
claims  as  owner,  does  not  apply,  because  the  property 
insured  is  in  Essex,  not  within  the  Bills  of  Mortality,  within 
which  local  limit  the  operation  of  the  statute  is  confined 
This  Act  has  been  almost  entirely  repealed  by  the  Metro- 
polis Building  Act,  7  &  8  Vict.  c.  74,  a  local  Act,  having 
to  a  great  extent  the  same  objects.  It  was  itself  preceded 
by  other  local  statutes ;  and  by  a  comparison  of  the  whole 
series  it  is  easily  seen  that  the  provisions  on  which  the 
Plaintiff  relies  were  really  lunited  to  the  Bills  of  Mortality. 

The  first  statute  was  the  19  Car.  2,  c.  3,  the  Act  for  re- 
building the  City  of  Loiuion,  This  was  followed  by  two 
statutes,  6  Anne,  c.  31,  and  7  Anne,  c.  17,  containing  various 
provisions  for  preventing  fires  within  the  limits  of  the  Bills 
of  Mortality,  (though  in  some  clauses  the  restrictive  words 
are  not  expressly  repeated,)  and  subsequently  by  a  series  of 
amending  Acts,  the  11th  Geo.  1,  c.  28,  the  33rd  Geo.  2,  c. 
30,  the  4th  Geo.  3,  c.  14,  the  6th  Geo.  3,  ca  27  &  37.  All 
these  Acts  were  confined  to  the  Bills  of  Mortality  or  the  yet 
narrower  limits  of  the  City  of  London. 

In  1772  a  statute  was  passed  (a)  repealing  and  consolidat- 
ing the  old  Acts,  and  also  limited  generally  to  the  Bills  of 
Mortality, 

Then,  in  1774,  the  Statute  under  which  the  Plaintiff 
claims,  (14  Geo.  3,  c.  78,)  was  passed 
(a)  12  Geo.  3,  c.  73. 
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The  preamble  recites,  that  the  Act  of  1772  for  the  regu- 
lation of  buildings  &c.  within  the  Bills  of  Mortality,  and 
for  the  prevention  of  fire  within  those  limits,  had  been  found 
insufficient  to  answer  the  good  purposes  intended  thereby  ; 
and  that  it  might  tend  to  the  safety  of  the  inhabitants  and 
prevent  inconveniences  to  builders  and  others  within  the 
said  limits,  if  the  regulations  thereof  were  repealed  and 
others  substituted :  and  then  the  statute  enacts,  that  all 
buildings  within  the  said  limits  shall  be  divided  into  certain 
classes,  and  be  subject  to  the  rules  thereinafter  contained. 
Then  follow  clauses  specifying  the  thickness  of  party  walls 
and  other  matters  in  the  several  classes,  and  making  other 
regulations  for  the  prevention  of  fire.     By  sect.  62,  sur- 
veyors  are  to  be  appointed  within  the   limits  aforesaid, 
and  sect.  63,  relating  to  notices  to  surveyors,  speaks  of 
buildings  **  within  the  limits  of  this  Act,"  instead  of  using 
the  phrase  "  within  the  limits  aforesaid,"  employed  in  other 
clauses,  shewing  that  the  whole  statute,  except  where  the 
contrary  was  expressly  provided,  was  regarded  as  confined 
to  the  limits  of  the  Bills  of  Mortality.    It  happens,  however, 
that  in  several  clauses  which  are  obviously  subject  to  the 
same  limitation,  buildings  are  spoken  of  without  the  addi- 
tion of  the  words  "  within  the  limits  aforesaid,"  or  "within 
the  limits  of  this  Act,"  as  in  the  clauses  defining  the  several 
classes  of  buildings  where  the  addition  of  the  specific  words 
became  unnecessary.     Some  sections  of  the  Act  are  how- 
ever general.      In   Riclmrda  v.  Easto   (a),  a  point   of 
pleading  turned  on  the  question,  whether  this  Act  was  ge- 
neral or  of  a  local  and  personal  nature ;  and  it  was  held  that 
in  its  general  scope  the  statute  was   local,  though  some 
clauses  (for  example,  the  84th  and  86th  relating  to  acci- 
dental fires)  were  public ;  and  in  Filliter  v.  Fhippard  (b) 
the  86th  clause  was  again  held  general     There  the  reason- 
ing was,  that  the  words  of  the  clause  were  entirely  general, 
and  were  adopted  from  a  general  provision  in  a  former  Act; 
(a)  15  M.  &  W.  251.  (6)  11  Q.  B.  Sn. 


1863. 
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but  this  does  not  bear  with  the  same  force  on  the  sectioQ 
relied  on  hero  (the  83rd),  because  that  is  clearly  not  entirely 
general,  being  limited  (as  is  found  by  reference  to  sectioa 
82)  to  insurance  offices  in  London  and  Weatviinster;  audit 
naturally  falls,  not  within  the  class  of  exceptional  general 
clauses,  but  within  the  ordinary  limits  of  the  Act  [They 
also  cited  Vernon  v.  Smith  (a).] 

Again,  even  if  the  Act  applied,  the  demurrer  would  hold 
good,  because  the  right  given  by  the  statute  is  to  have  the 
money  laid  out  by  the  office  in  rebuilding ;  whereas  the  only 
claim  made  was  to  pay  the  money  to  the  Plaintiff,  who  had 
rebuilt  The  object  of  the  Act  was  to  prevent  frauds^  and 
for  that  reason  it  required  that  the  rebuilding  should  be 
done  by  the  office. 

Moreover,  the  insurance  was  in  the  tenant's  name,  and 
could  only  be  good  to  the  extent  of  the  tenant's  interest 
It  could  not  cover  the  landlord's  interest  unless  his  interest 
appeared  on  the  face  of  the  policy,  which  is  not  all^[ed; 
and  as  to  the  tenant's  interest  he  had  power  to  abandon, 
and  has  abandoned,  the  claim,  and  given  up  the  policy  to  be 
cancelled :  Saddlers'  Company  v.  Badcock  (h). 

Lastly,  the  remedy,  if  any,  is  at  law  by  mandamus. 

Mr.  Everitt  for  the  Bill  :— 
We  are  within  the  statute. 

[The  Yice-Chancellor. — Is  not  your's  a  mere  legal 
claim?] 

It  would  be  so,  but  for  the  circumstance  that  the  policy 
only  gives  us  a  charge  on  the  funds,  and  that  throws  the 
remedy  into  this  Court :  Law  v.  Indisputable  Company  (c). 
Hutchinson  v.  Wi^ht{d). 


(fl)5B.&Al(l.  1.         (i)2  Atk.554. 
{d)  25  Bcav.  444. 


(c)  1  K.  &  J.  223. 
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Aa  to  the  statute,  it  is  clear  that  the  83rd  section  is       ^^'  . 
general.     The   title  and  preamble  cannot  limit  it ;  and       Simpww 
other  clauses  have  been  held  general,  on  the  ground  of  the       Scottish 
absence  of  the  restrictive  words,  which  applies  equally  to  the     ^^  q^^,  ' 
83rd  section.  It  is  a  settled  rule,  that  the  title  is  no  part  of  an        ^^"^' 
Act,  neither  is  the  preamble  conclusive  :  Atts  Oen.  v.  Wey-      Argument, 
mouth  (a),  Mills  v.  WUHns  (6),  Hughes  v.  Chester  and 
Holyhead  Railway  Company  (c).    The  statute  (d)  which 
enacts  that  every  Act  of  Parliament  relating  to  England 
shall  extend  to  Wales  and  Berwick-on- Tweed  is  an  in- 
stance, that  being  an  Act  for  granting  certain  duties. 

Here,  in  the  83rd  clause,  the  words,  **  within  the  limits 
aforesaid,"  which  occur  in  the  earlier  sections,  are  carefully 
omitted,  although  they  were  introduced  into  ihe  correspond- 
ing clause  (section  34)  of  the  previous  statute  (e),  which 
in  all  other  respects  is  identical  with  section  83  of  the  late 
statute.  A  similar  change  is  to  be  observed  in  comparing 
the  35th  section  of  the  former  Act>  which  is  limited,  with 
the. 84th  of  the  later  Act,  which  is  expressly  made  general. 
The  presumption  is,  that  alterations  of  this  kind  are  made 
advisedly :  Sturgis  v.  Morse  (/). 

'  The  report  in  Paris  v.  Oilham(g)  does  not  specify 
whether  the  property  was  or  was  not  within  the  Bills  of 
Mortality,  and  the  distinction  was  apparently  thought  im- 
raateriaL  The  preamble  of  7  &  8  Vict.  c.  84  was  referred 
to  as  material ;  but  that  Act  is  repealed  by  18  &  19  Vict, 
c.  122,  s.  109.  [He  also  referred  to  DaXby  v.  India  and 
London  Assurance  Company  (h),  WUliams  on  Personal 
Property,  second  editiouj  p.  146,   where  an   error  as  to 

(a)  Amb.  19.  (/)  28  Beav.  398;  8.  c.  on  app. 

(6)  6  Mod.  62.  2  De  G.  P.  &  J.  223. 

(c)  1  Dr.  &  Sm.  524.  (g)  G.  Coop.  Ch.  Cases,  56. 

id)  20  Geo.  2,  c.  42.  (A)  24  L.  J.,  C.  P.,  2. 

(e)  12  Geo.  3,  c.  73. 
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1863.         Vernon  v.  Smith  is  corrected,  and  to  the  statute  1 4  Geo.  3, 

BlMFflOW        c.  48.] 


V. 


PANT. 


Um^STYnSjb-      ^^  *^  ^^^  ^^"^  ^^  ^^^  claim,  we  allege  sufficient  verbal 
AKCB  Com-     notice  before  the  rebuilding.     With  respect  to  the  remedy 
by  mandamus  the  nature  of  our  right  is  such  as  to  require 
equitable  assistance  to  enforce  a  charge. 

As  to  the  alleged  want  of  interest,  the  statute  treats  the 
policy  as  annexed  to  the  house,  and  covering  the  whde 
value  of  it,  for  the  benefit  of  the  person  entitled  thereto. 

Sir  H.  Cairns  in  reply  :— 

The  82nd  section  of  the  statute  is  clearly  limited,  and  the 
limitation  evidently  runs  on  to  the  83rd.  It  would  be 
absurd  to  suppose,  that,  if  the  office  must  be  local,  there  is 
no  limit  as  to  the  property  insured. 

Then  there  was  no  claim  on  the  office  to  rebuild  ;  and  it 
is  consistent  with  the  Bill  that  Miller  had  no  interest,  and 
gave  up  the  policy  to  be  cancelled. 


Judgment       ViCE-ChANCELLOR  SiR  W.  PAGE  WoOD  :— 

The  questions  raised  in  the  argument  on  this  demurrer 
are  of  considerable  importance,  and  I  regret  to  be  compelled 
to  decide  the  case  upon  a  narrow  ground.  But  it  appears 
to  me  clear,  that,  upon  the  facts  as  stated  in  this  Bill,  the 
demurrer  must  be  allowed.  Assuming  the  section  of  the 
statute  on  which  the  Plaintiff  relies  not  to  be  confined  to 
buildings  within  the  limits  of  the  Bills  of  Mortality,  there 
are  certain  conditions,  which  any  person  claiming  the 
benefit  of  the  enactment  must  satisfy.  The  statute  pro- 
vides, that,  on  the  request  of  the  owner,  the  office  in  which 
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a  house  is  Insured  shall  apply  the  policy-money  in  restoring  1863. 

the  house.     The  owner,  therefore,  to  entitle  himself  to  relief,  Simpson 

must  show  that  he  made  a  distinct  request  to  the  office  so  Scottish 

to  lay  out  the  money,  and  that  they  refused  or  neglected  to  ^^^^  ivsun- 

do  so.     The  averments  in  the  Bill  do  not  seem  to  me  to  pant. 

amount  to  an  allegation  of  such  a  request  Judgment. 

The  way  in  which  the  case  is  put,  apparently  in  accord- 
ance with  the  facts,  is  this.  It  is  averred  that  there  was 
an  agreement  with  the  tenants  that  they  should  insure, 
and  that  they  did  insure  in  their  own  names  ;  that  when 
the  fire  had  taken  place  the  Plaintiff  went  to  see  the  secre- 
tary of  the  Insurance  Office,  and  claimed  to  be  entitled 
to  the  benefit  of  the  policy,  and  to  have  the  amount 
applied  towards  rebuilding  the  houses,  and  said  that  he 
relied  on  the  office  paying  nothing  to  the  tenants;  to 
which  the  Secretary  assented.  There  was  no  reference, 
on  this  occasion,  to  the  statute;  and  it  is  certainly  a 
very  weak  averment  of  a  request  to  have  the  money 
applied  under  the  terms  of  this  Act  of  Parliament.  It 
seems  to  amount  to  no  more  than  a  demand  that  the 
money  should  be  paid  to  him  or  for  his  benefit,  and  not 
to  his  tenants.  But  this  conversation  was  followed  by  a 
formal  notice  on  the  Slst  of  December,  1861 ;  and  that 
notice  is  simply  a  notice  not  to  pay  the  tenants,  the  re- 
ference evidently  being  to  the  agreement  to  insure.  That 
is  not  a  request  to  the  Company  such  as  the  Act  requires, 
but  a  claim  to  be  entitled  to  have  the  policy-money  paid  to 
him,  or  for  his  benefit,  and  not  to  the  tenants.  Nothing  more 
took  place  before  the  Company  came  to  a  settlement  with 
the  tenant,  who  abandoned  the  house-policy  on  being  paid 
the  insurance  on  his  goods.  Then  come  averments  of 
further  communications  with  the  Secretary,  in  which  the 
money  is  claimed,  and  still  no  reference  made  to  the  statute. 
Throughout,  the  Plaintiff  is  not  requesting  the  Company  to 
lay  out  the  money  in  the  manner  prescribed  by  the  Act  of 
Parliament,  but  claiming  to  be  the  person  really  interested 

VOL.  I.  TT 
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1863.         under  the  policy.    Now,  I  apprehend  that  is  not  the  case 

SncpeoN      At  which  the  enactment  points  (supposing  it  to  be  applica- 

g*!*  ble  without  reference  to  locality).     I  agree  that  a  tenant 

Union  Ihbur-  from  year  to  year,  having  insured,  would   have  a  right 
ANOE  Com-  _  _  .  ,111  1     .1       ^        1  . 

PANT.        to  say  that  the  premises  should  be  rebuilt    for   hmi  to 

Jvdgfimt.  occupy,  and  that  his  insurable  interest  is  not  limited  to  the 
value  of  his  tenancy  from  year  to  year.  Then  the  statute 
gives  the  landlord  the  right  to  require  the  money  insured 
by  his  tenant's  policy  to  be  laid  out  in  rebuilding.  But  I 
think  it  is  too  clear  for  argument,  that  if  the  owner  does 
not  make  this  request  before  a  settlement  with  the  tenant^ 
he  cannot  insist  upon  it  afterwards.  I  cannot  teU  to  what 
extent  the  claim  on  the  goods-policy  may  not  have  been 
questionable,  or  what  the  consideration  for  the  surr^ider  of 
the  house-policy  amounted  to.  All  that  can  be  said  is,  that 
the  person  who  wasprim&  facie  entitled  to  the  money,  thought 
it  worth  while  to  abandon  it  on  certain  terma  If  that  was 
done,  as  I  must  take  it  to  have  been  done,  before  any 
such  request  as  the  statute  requires,  and  without  fraud, 
(which  is  not  averred,)  it  is  impossible  to  say  that  the 
Plaintiff's  right  could  survive.  On  this  ground,  therefore. 
I  must  hold  that  the  Bill  cannot  be  sustained,  and  it  is  not 
probable  that  the  facts  would  allow  of  any  useful  amend- 
ment. 

Another  objection  presents  itself,  which  it  would  be  still 
more  difficult  to  meet  by  any  amendment.  Supposing  that 
it  could  be  averred  that  a  formal  request  was  made  in  due 
time,  there  remains  this  difficulty : — The  Act  of  Parliament 
points  to  a  request  of  this  kind  in  order  that  the  Company 
may  cause  the  money  to  be  laid  out  in  rebuilding,  and  I 
think  it  clear  that  they  could  not  pay  the  money  to  the 
owner.  The  object  of  the  provision  is,  in  the  interest  of  the 
public,  to  prevent  persons  from  fraudulently  setting  fire  to 
their  houses,  and  this  is  a  fraud  which  of  course  might  be 
committed  either  by  the  owner  or  the  tenant.  The  Own- 
pany  themselves  are  the  persons  to  rebuild,  in  order  that 
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they  may  Bee  that  the  money  is  really  laid  out  in  reinstating         1863. 
the  property,  and  that  it  is  judiciously  expended.     It  is       smpsoh 
quite  true  in  this  case  that  the  value  of  the  house  is  stated       Scottish 
to  have  been  in  excess  of  the  insurance ;  but  that  does  not  Unios  Insor- 
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affect  the  policy  of  the  Act,  which  does  not  in  any  case  give        pant. 
the  owner  the  right  to  rebuild  and  claim  the  money,  but      judgment. 
requires  the  work  to  be  done  by  the  Company.     If  this 
were  otherwise,  the  purpose  of  the  Act  might  be  defeated 
by  a  landlord  taking  the  policy-money  when  there  was  a 
covenant  by  the  tenant  to  rebuild. 

I  come  now  to  another  branch  of  the  argument,  whether 
mandamus  would  not  be  the  proper  remedy,  if  any.  It  is 
settled,  that,  where  an  entirely  new  right  is  given  by  statute, 
mandamus  is  the  remedy,  though  it  is  otherwise  where  an 
old  right  only  is  enforced.  It  was  on  this  principle  that  the 
Court  declined  to  interfere  in  Weale  v.  West  Middleaex 
Waterworks  (a).  Unless  the  principle  of  Laiu  v.  The  In- 
disputable Company  entitles  him  to  come  into  this  Court, 
the  PlaintiflF,  if  right  at  all,  ought  clearly  to  have  proceeded 
by  mandamus ;  and  I  am  inclined  to  think  that  the  right 
course  would  have  been  to  establish  the  case  by  mandamus, 
and  then,  if  any  difficulty  occurred  in  obtaining  payment,  to 
come  here  to  enforce  it  against  the  assets  of  the  Company. 

Without,  therefore,  deciding  the  question  whether  the 
63rd  section  of  the  statute  is  general  or  local,  I  must  allow 
the  demurrer  on  these  grounds — First,  that  there  is  no  suffi- 
cient averment  of  a  request  pursuant  to  the  statute; 
and,  secondly,  because  an  owner  cannot  in  any  case, 
by  virtue  of  this  statute,  rebuild  the  premises  himself, 
and  demand  the  money  from  the  office ;  to  which  I  may 
add,  that,  according  to  my  present  impression,  the  applica- 
tion should  have  been  made,  in  the  first  instance,  to  the 
Queen's  Bench.     I  shall  not,  however,  refuse  leave  to 

amend. 

(a)  1  Jac.  &  W.  358. 

TT  2 
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4th,  9th.  ALMACK  V.  HORN. 

IFitt— Con- 
'b^^u^r^  OPECIAL Caae.— Henry  Pocockmade his  will, dated  15th 
Devise  toi4.and  of  May,  1787,  as  follows : — "  I  devise  all  my  real  estates  unto 
fo7 their  lives,  and  equally  between  my  daughter  Mary  Harriet,  widow,and 
thrihUdrl^'^f  "^y  granddaughter  Aiina  Maria  Harriet,  for  and  during 
-4.  and  A,  to  be  f\^Q  ^jm  of  their  respective  natural  lives.     And  from  and 

begotten,  as  ten-  i..,  «,  t»  i^- 

anu  in  common  after  the  decease  of  either  of  them,  I  give  and  devise  the 

"*^  b  •     ih    '^^^^^y  of  l^^r  80  dying  unto  the  survivor  of  them  for  the 

onlv  daughter    term  of  her  natural  life ;  and,  from  and  after  the  decease  of 

B.  was  entitled  the  survivor  of  them,  I  give  and  devise  all  my  said  real 

L"er"i^''°cWL!'  es^a^s  unto  and  to  the  use  of  all  and  every  the  child  and 

drentosharein  children  of  my  Said  daughter  audi  granddaughter,  lawfully 
the  remai  nder 

in  tail.  to  be  begotten,  equally  to  be  divided  between   them,  if 

^^^j^Jv  more  than  one  as  tenants  in  common  and  not  as  joint 
distinguished,  tenants,  and  the  several  and  respective  heirs  of  the  bodies 
of  all  and  every  such  child  and  children  lawfully  issuing ; 
and,  in  case  one  or  more  such  children  shall  happen  to  die 
without  issue  of  his  or  her  or  their  body  or  bodies,  then  I 
give  and  devise  the  part  or  share  of  him,  her,  or  them  so 
dying  without  issue  unto  and  to  the  use  of  the  survivors  or 
survivor  of  them,  and  the  heirs  of  the  body  or  bodies  of 
such  survivors  or  survivor  lawfully  issuing,  such  survivors  to 
take  as  tenants  in  common  and  not  as  joint  tenants  ;  and 
if  there  shall  be  but  one  such  child,  or  if  all  of  them  but 
one  shall  die  without  issue,  thon  I  give  and  devise  the 
whole  of  my  said  real  estates  unto  and  to  the  use  of  such  one 
child,  and  the  heirs  of  his  or  her  body  lawfully  issuing. 
And  for  default  of  such  issue,  I  give  and  devise  all  my  said 
real  estates  unto  and  equally  between  my  two  nephews 
Henry  Pocock  and  John  Pocock,  and  my  two  nieces  Ami 
Pocock  and  An/n  Palmer^  and  my  niece  Mary  Hooper, 
and  their  several  and  respective  heirs  and  assigns  for  ever 
as  tenants  in  common  and  not  as  joint  tenants/'     And  the 
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testator  bequeathed  his  personal  estate  upon  trust  to  invest 
in  freehold  lands  in  fee  simple,  to  be  settled  to  the  uses 
before  declared  of  the  real  estates,  and  in  the  meantime  to 
be  invested,  and  the  income  applied  in  like  manner  as  the 
rents  of  the  estates  if  purchased  would  go. 

Anna  Maria  Hariri  had  three  children,  and  was  her- 
self the  only  child  of  Mary  Hart'iet;  and  the  main  question 
submitted  was,  whether  Anna  Maria  Harriet  was  entitled 
to  share  in  the  remainder  after  her  own  and  her  mother's 
life  interests  together  with  her  own  three  children.  There 
was  also  a  question  whether  the  personalty  could  be  in- 
vested in  gavelkind  land. 
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Mr.  Caldecott  for  the  children  of  Anm  Maria  Harriet ;—     ^^rffumcnt. 

The  limitation  of  the  personalty  upon  trusts  referring  to 
the  disposition  of  the  real  estate  gives  the  Court  jurisdic- 
tion upon  the  whole  construction. 

The  property  is  divisible  into  thirds  and  not  into  fourths. 
It  is  true,  that  the  words  "  to  be  begotten  '*  are  ordinarily 
read  as  including  children  already  bom ;  but  this  is  only 
when  there  are  no  circumstances  to  show  an  intention  to 
exclude  existing  children.  Here  there  are  such  circum- 
stances. Anna  Maria  was  the  only  child  of  Mary  Harriet, 
and  could  not  be  meant  to  share  with  her  own  children,  the 
testator  having  first  given  her  an  estate  for  life.  Moreover, 
the  rule  as  to  including  children  already  bom  applies  only 
to  persons  claiming  by  descent,  and  not  where  they  take 
by  purchase,  or  at  any  rate,  only  in  the  absence  of  intention 
to  use  the  words  in  their  grammatical  sense.  This  was 
certainly  the  origin  of  the  rule :  Hibblethwaite  v.  Ca/rt- 
Wright  (a),  Hewet  v.  Ireland  (6),  Wilkinson  v.  Adam  (c). 

(a)  Gas.  t.  Talb.  31.      (b)  1  P.  Wms.  426.     (c)  1  V.  &  B.  422.    ; 
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In  Early  v.  Benhoiu{a),  a  much  stroDger  case  than  the 
present,  these  words  were  read  in  a  future  sense^  and  the 
whole  scope  of  the  will  shows  that  the  granddaughter  was 
-TT.      not  meant  to  share  with  her  own  children.   [He  also  cited 
Pickup's  TruaU  {![)).'] 

Mr.  Jolliffe,  for  a  person  claiming  under  one  of  the  chil- 
dren»  supported  the  same  view. 

Mr.  Dicki/naon  for  persons  interested  under  Anna  Maria 
Ha/rriet : — 

The  division  must  be  in  fourths.  If  the  life  estate  were 
given  to  a  stranger  there  would  be  no  doubt  that  '*  to  be 
begotten  "  must  be  read  as  equivalent  to  "  begotten  or  to 
be  begotten/'  The  rule  that  'procreandis '  is  equivalent  to 
'  procreatis  '  is  laid  down  by  Coke,  and  is  not  disputed  ;  but 
it  is  said  that  it  applies  only  to  cases  of  descent.  No  doubt 
the  earliest  cases  were  of  that  description,  but  the  rule  has 
since  been  applied  to  all  cases  without  distinction :  Lomaa 
V.  Holmden  (c),  Cook  v.  Cook  (d),  and  Doe  v.  HaUett  («), 
all  support  this  view. 

The  only  peculiarity  relied  on  to  distinguish  this  case  is 
the  limitation  for  life  to  Anna  Maria  Hari^t,  and  the  sole 
authority  for  departing  from  the  settled  rule  imder  any  cir- 
cumstances is  Early  v.  Benbow,  But  that  was  very  different 
from  the  present  case,  the  Vice-Chancellor  considering  that 
there  was  an  obvious  intention  not  to  give  double  legacies, 
which  compelled  him  to  adopt  the  unusual  construction  of 
the  words.  He,  therefore,  substituted  the  popular  for  the 
legal  construction  of  the  phrase. 

Where  a  gift  is  to  -4.  for  life,  remainder  to  next  of  kin  or 
relations.  A,,  if  he  is  one  of  them,  is  allowed  to  take  as  a 

(a)  2  Coll.  342.  (cQ  2  Vem.  545. 

(5)  IJ.  &  H.  389.  \e)  1  M.  &  S.  124. 

(c)  1  Vcs.  Sen.  290. 
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relation  or  one  of  the  next  of  kin  :  Pearce  v.  Vmcent  (a), 
Elmaley  v.  Young  (6).  This  in  exactly  parallel  to  the  pre- 
sent disposition. 

Mr.  Caldecott  in  reply. — The  next  of  kin  cases  only 
come  to  this,  that  a  testator  selects  one  object  of  bounty, 
and  gives  him  an  estate  for  life,  and  dies  intestate  as  to  the 
rest  of  his  estate.  Besides,  there  you  could  only  exclude 
the  tenant  for  life  by  giving  a  non-natural  sense  to  the 
words  ''next  of  kin/'  while  here  it  is  the  natural  sense 
that  we  contend  for. 


1863. 


ArgummiL 


Vice-Chancellob  Sir  W.  Page  Wood  :— 

This  special  case  raises  a  question  on  the  construction  of 
the  will  of  Henry  Pocock,  whether,  under  a  devise  to  tes- 
tator's daughter  and  granddaughter  for  their  lives,  with 
remainder  to  all  the  children  of  his  said  daughter  and 
granddaughter  lawfully  to  be  begotten,  as  tenants  in 
common,  the  granddaughter  is  entitled  to  share  together 
with  her  own  children.  The  point  arises,  not  upon  the 
devise  itself,  which  passes  the  legal  estate,  but  upon  a  gift, 
by  reference,  of  the  personal  estate,  which  renders  it  neces- 
sary to  put  a  construction  upon  the  devise. 

Now,  there  is  no  doubt  about  the  strict  legal  sense  of 
the  words  *'  to  be  begotten ;"  but  the  question  is,  how  fer 
that  sense  can  be  controlled  by  the  language  of  the  will, 
coupled  with  the  actual  circumstances  of  the  family.  The 
facts  stated  are — that  there  was  no  other  child  of  the 
daughter  than  the  one  to  whom  a  life  estate  was  given, 
and  it  was  contended,  that,  upon  the  principle  of  Early 
V.  Beribow,  this  circumstance  was  sufficient  to  justify 
me  in  departing  from  the  strict  legal  construction,  and 
reading  the  words  ''to   be  begotten"  in  their  futuxe 

(a)  2  My.  &  K.  800.  (b)  2  My.  k  K.  780. 


March  9th. 
Judgment, 
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sense.  In  Early  v.  Benboiv  the  word  was  "born  "and 
not  **  begotten,"  which  is  perhaps  rather  stronger  in  favor 
of  including  all.  Originally,  the  rule  by  which  the  words 
"  to  be  begotten  "  were  extended  to  include  existing  chil- 
dren, was  introduced  to  prevent  confusion  in  descents,  as 
Lord  Talhot  observes  in  Hebblethrvaite  v.  CaHwright;  but 
it  is  clear  that  the  rule  was  afterwards  extended  to  the 
case  of  children  taking  by  purchase. 

The  correct  way  of  stating  it  is,  not  to  say  that  a  non- 
natural  sense  is  given  to  the  future  words,  but  that  the 
apparently  future  expression  is  read  as  having  no  reference 
to  time  at  all,  but  as  a  mode  of  pointing  out  the  stirps  by 
way  of  description.  Accordingly,  it  became  settled  law 
that  procreatis  and  procreandis  were  equivalent  expressions. 
Doe  V.  HcUlett  is  perhaps  a  stronger  case  than  any  other, 
because  there  was  a  special  proviso  in  which  the  wonh 
'*  hereafter  to  be  bom,"  which  point  clearly  to  time,  wera 
employed,  and  yet  the  Court  held  that  the  strict  legal  con- 
struction must  prevail.  In  several  of  the  authorities  it  is 
said  (as  it  may  be  in  every  case)  that  you  must  look  to  the 
surrounding  circumstances  and  the  limitations  of  the  will. 
In  Early  v.  Beiibow  legacies  of  o£^600  each  were  given  to 
certain  named  children  of  testator's  brother  Henry,  and 
legacies  of  £500  each  to  named  children  of  one  of  Henry's 
daughters.  This  was  followed  by  a  gift  of  £oOO  to  each 
child  "  that  may  be  born  '*  to  either  of  the  children  of  either 
of  testator's  brothers  lawfully  begotten.  The  named  lega- 
tees did  not  exhaust  the  whole  class  of  brother's  grandchil- 
dren, and  the  Vice- Chancellor  was  of  opinion  that  the 
testator,  having  made  such  provision  for  the  named  grand- 
children, could  not  have  intended  to  introduce  the  same 
persons  again  into  the  general  class  so  as  to  give  them 
double  legacies.  I  think  very  few  minds  woxild  fail  to 
follow  the  reasoning  of  that  judgment ;  but  the  case  before 
me  is  very  difiFerent. 
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NothiDg  is  more  mischievous  than  to  depart  from  the 
settled  legal  meaning  of  words,  unless  there  is  something 
in  the  instrument  which  absolutely  requires  that  you  should 
do  80.  The  only  peculiarity  in  this  will  is  the  gift  of  a 
life  estate,  followed  by  a  sweeping  clause  carrying  the 
property  subject  to  the  life  estate  to  a  class  of  which  (accord- 
ing to  strict  legal  construction)  the  tenant  for  life  would  be  a 
member  together  with  her  own  children.  But  though  pecu- 
liar there  is  nothing  in  this  disposition  so  extravagant  and 
absurd  as  to  compel  one  to  reject  the  legal  construction  of 
the  words.  It  involves  no  inconsistency  to  say,  that  the 
devisee  shall  take  the  whole  for  life,  and  that  after  her  death 
her  children  shall  be  let  in  to  share  the  fee  with  her.  I  think 
that  decisions,  where,  under  a  gift  to  one  for  life  and  then  to 
the  next  of  kin,  the  tenant  for  life  has  been  admitted  to 
share  as  one  of  the  next  of  kin,  have  a  very  strong  bearing 
on  this  question.  The  distinction,  that  in  the  next  of  kin 
cases  the  natural  sense  of  the  words  is  followed,  while  to  admit 
the  tenant  for  life  here  would  be  to  give  a  non-natural  sense 
to  words  importing  futurity,  is  open  to  this  answer,  that  the 
sense  said  to  be  non-natural  has  always  been  held  by  all 
courts  to  be  the  proper  and  natural  construction.  It  might 
be  added,  as  a  further  distinction  between  this  case  and 
Early  v.  Benboiv,  that  this  is  a  gift  of  realty,  and  that  the 
Court  always  leans  to  early  vesting.  The  construction 
which  would  exclude  the  tenant  for  life  might  keep  the 
vesting  in  suspense  for  a  longer  period.  Even  the  singu- 
larity of  the  arrangement,  that  a  mother  should  take  with 
her  own  children,  loses  some  of  its  weight,  when  it  is  ob- 
served, that  on  any  view  the  uncles  and  aunts  were  to  share 
in  common  with  their  nephews  and  nieces.  I  think  it  would 
be  very  unsafe  upon  a  will  such  as  this  to  depart  from  the 
legal  construction  of  the  words,  and  I  shall  therefore,  fol- 
lowing Doe  V.  BcUldt,  decide  that  the  tenant  for  life  is 
entitled  to  share  with  her  children.  The  answer  to  the 
case  will  be,  that,  according  to  the  true  conBtruction  of  the 


1863. 


Judgment 
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1868.  will,  the  personal  estate  ought  to  be  laid  out  in  land  of 
common  socage  tenure;  and  that  in  the  events  that  have 
happened,  on  the  death  of  the  testator's  granddaughter 
Anna  Maria  Hamet,  such  lands,  when  purchaaed,  would 
become  divisible  into  fourths  between  the  granddaughter 
or  her  heirs  and  her  three  children,  as  tenants  in  common 
in  tail 


Judgment, 


1864.  WATERHOUSE  v.  WILKINSON. 

n     J  X  HIS  was  an  administration  suit,  in  which  an  order  had 

Practice —  ' 

Opening  Bid-   been  made  for  the  sale  of  certain  property,  being  an  undi- 
sealed  Tenders,  vided  moietj  of  No.  I,  St.  Paul's  Church  Yard. 

Where,  after  an 

unsuccessful  The  property  had  previously  been  valued  by  a  surveyor 

the  Chief  Clerk  appointed  by  the  Court  at  .^'SOOO,  and  it  was  put  up  for  sale 
iTuff  of^  a'  ty  auction  on  29th  July,  1863,  but  only  £3800  was  oflfered, 
ISS^t^der"'  ^^^  *'^®  property  was  bought  in. 

might  be  sent  in: 

— ^e/d,thattbi8      An  ofifer  to  purchase  for  £4200  was  then  made  by  J.  K^ 

in  the  rules  as"  Favlow,  and  Subsequently  an  oflFer  at  £4360  was  made  by 

Sn°tS!tnf  thl'  ^^^  Plaintiff.      Further   offers  were   then  made  on  both 

biddings  open-  parts,  the  highest  beins:  one  by  Farlow  for  jP4600. 

ed  accordingly    ^        '  ©  &  J 

a  large  advance.  The  Chief  Clerk,  thereupon,  in  order  that  the  Chambers 
might  not  be  converted  into  an  auction  mart,  directed  that 
sealed  tenders  should  be  sent  in,  which  he  would  open  on 
the  15th  December.  This  was  done,  and  it  was  found  that 
the  Plaintiff's  offer  was  df'4820,  and  that  of  Farlow  only 
£4801;  and  the  Chief  Clerk  made  an  entry  of  the  &ct8y 
and  that  the  purchase  by  the  Plaintiff  was  confirmed. 

The  Plaintiff  then  took  out  a  summons  to  confirm  the 
contract;  but  Farlow  having  since  offered  i?5300,  the  persons 
interested  claimed  to  have  the  biddings  opened.  This 
summons  was  adjourned  into  Court  Farlow  was  not 
served. 
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Sir  H,  Caim8,Q,C,,  and  Mr.  C.  Wal/ierM  the  Plaintiflf  :— 

This  is  not  a  sale  by  auction,  but  by  private  contract,  like 
Millican  v.  Vanderplank  (a),  before  your  Honour,  and  the 
practice  as  to  opening  biddings  does  not  apply.  The  sale, 
therefore,  ought  to  be  confirmed. 

Mr.  Rolt,  Q.C.,  and  Mr.  Bagshawe,  for  the  beneficiaries 
under  the  will. — Except  in  form,  this  was  essentially  a  sale 
by  auction,  and  the  practice  is  settled  by  Osborne  v. 
Forevian  (b)  (affirmed  under  the  name  Barlow  v.  Oa- 
J)oime  (c),  where  under  similar  circumstances  it  was  held 
that  there  had  been  no  confirmation  in  any  sense  to  pie- 
vent  the  opening  of  the  biddings. 

Mr.  Luahington  for  the  trustees  : — 

Sir  H.  Cahms  in  reply. — Osborne  v.  Foreman  was  a  case 
of  public  competition  by  tender,  this  a  private  sale  to  one 
of  two  competitors. 

The  practice  of  opening  biddings  was  introduced  when 
the  Court  used  to  sell  without  reserve,  and  ought  to  have 
been  discontinued  (and  certainly  should  not  be  extended) 
now  that  the  practice  is  to  fix  a  reserved  bidding. 

The  case  stood  over  to  obtain  the  Chief  Clerk's  state* 
ment  of  what  had  taken  place. 


1864. 

WATBBHOU8B 
WlLKIMSOir. 


Arym 


Vice-Chancellor  Sir  W.  Page  Wood  :— 

This  case  comes  from  Chambers  on  the  question,  whether 
a  purchaser,  under  circumstances  which  I  will  describe, 
of  property  ordered  to  be  sold  in  the  suit,  can  be  deprived 
of  his  purchase,  and  the  biddings  opened  in  consequence 
of  what  has  since  occurred. 

The  property,  which  was  an  undivided  moiety,  was  put 
(a)  11  Hare,  136.    (6)  8  D.  M.  &  6. 122.    (e)  6  H.  L*  Cas.  556. 


tan.  19th. 
Judgment 


Judgment 


6dd  CASES  IN  CHANCERY. 

1864.  up  for  sale  by  auction,  but  was  not  sold.  It  had  been 
Watbbhousk  valued  before  the  auction  at  £8000.  Two  persons,  and 
WiLxrNsoN.  ^^^y  ^^^^'  appear  to  have  been  anxious  to  obtain  the  pro- 
perty, and  they  alone  competed  at  the  auction,  but  did  not 
offer  so  much  as  the  reserved  bidding.  After  the  failure 
of  the  auction,  the  Chief  Clerk  thinking  it  not  desirable  to 
have  a  competition  in  Chambers  in  the  nature  of  an  auction 
by  successive  offers  from  these  two  gentlemen,  proposed 
that  they  should  send  in  sealed  tenders.  These  were  sent 
in  and  opened,  and  the  Chief  Clerk  declared  that  the 
Plaintiff  had  made  the  higher  offer ;  and  the  question  is, 
whether  that  declaration  constitutes  this  gentleman  the 
purchaser  conclusively,  so  as  to  oust  the  ordinary  practice 
with  reference  to  the  opening  of  biddings  upon  a  higher 
price  being  offered  before  a  sale  is  finally  confirmed.  It 
appears  that  the  Chief  Clerk  never  treated  this  proceeding 
by  sealed  tenders  as  anything  else  than  an  auction  under  a 
more  convenient  form.  There  is  no  entry  in  his  book  to 
say  that  the  highest  bidder  was  to  have  the  purchase  abso- 
lutely. After  the  tenders  were  opened,  an  entry  was 
made,  that  the  Plaintiff  was  the  highest  bidder,  and 
that  his  purchase  was  confirmed ;  but  it  is  obvious  that 
it  could  not,  in  fact,  be  confirmed  in  any  absolute  sense, 
because  that  would  require  a  previous  certificate,  upon 
which  the  mode  of  proceeding  would  be  that  explained 
in  Barlow  v.  Osborne,  by  the  House  of  Lords.  The 
result  of  that  decision  is,  that  there  hcos  been  no  change  in 
the  general  rule  as  to  the  necessity  of  confirmation  and  the 
duty  of  the  Court  to  open  the  biddings,  though  by  reason 
of  the  Masters  Abolition  Act  there  is  some  alteration  in 
the  form  of  confirmation.  The  sole  question  is,  whether  this 
case  falls  within  the  principle  of  ray  decision  in  MiUican 
V.  Vandei^lank — a  decision  which  was  not  disapproved  in 
Osborne  v.  Foi^eman — where  I  held,  that,  on  a  sale  by 
private  contract,  when  the  Master  had  once  approved  of  a 
sale,  the  ordinary  practice  as  to  opening  biddings  had  no 
application. 


WlLKIKSON. 

Judgmmit, 
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I  cannot  find  any  substantial  distinction  between  this  1864. 
case  and  Barlow  v.  Osborne.  The  only  peculiarity  is,  that  Watebhousb 
the  bidders  were  limited  to  two.  The  use  of  the  word 
"  confirmed  "  by  the  Chief  Clerk  clearly  does  not  afifect 
the  case ;  for  the  only  effect  I  can  give  to  that  word  is  to 
treat  the  entry  as  exactly  equivalent  to  an  auctioneer 
knocking  down  the  property  to  a  particular  bidder. 

An  advance  of  oC^^SO  has  since  been  o£fered ;  and,  holding 
the  general  practice  to  apply,  I  think  I  am  concluded  by  the 
authorities.  The  case  must  go  back  to  Chambers  with  this 
expression  of  my  opinion.  Therefore,  upon  the  costs  being 
paid,  and  Farlow  becoming  bound  and  paying  his  purchase 
money  on  a  day  to  be  named,  there  will  be  no  order  on 
this  application. 


Re  NATAL  &c.  COMPANY  Limited).  laes. 

1  HIS  was  a  Petition  for  a  winding-up  order.     It  ap-  Winding-up^ 

peared  that  the  Company  had  been  but  lately  established,  ^J^^^j^^f ' 

that  it  consisted  of  but  nine  shareholders  in  all,  and  that  '"^*' 

it  had  been  almost  at  once  unsuccessful.     The  only  debt  of  the'com^"* 

mentioned  in  the  Petition  was  a  sum  due  in  respect  of  cer-  Pft">«»  -^.ot, 

^  1862,   at   to 

tain  property  which  was  expected  to  prove  of  less  value  than  winding-up 

the  debt,  but  the  anticipated  deficiency  had,  by  arrange-  Court  of  Ciuui- 

ment,  been  taken  upon  themselves  by  such  of  the  share-  J^ndod  UMmnly 

holders  as  were  8ui  juris.  to  cases  where 

there  18  a  very 

-t small  body  of 

shareholdere, 

Mr.  Phear,  for  the  Petitioner,  asked  for  a  winding-up  ^^?^^^^a^" 

order.  of  voluntary 

winding-up 

Mr.  Heath,  for  two  other  shareholders,  consented.  ^**^ 

Mr.  James,  Q.C.,  and  Mr.  Terrell,  for  three  other  share- 
holders,  opposed  : — 

There  is  nothing  to  be  done :  the  only  debt  due  has  been 
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W68.        arranged,  and  the  Company  can  be  perfectly  well  wound 
Rb  Natal,     up  out  of  Court. 

ftO.,   COMPAICT 

(LouTBD).  ]yjj  Phear,  in  reply. — There  are  but  nine  shareholders 
Argtnunt.  in  all ;  I  and  my  friend  Mr.  Heath  represent  four  out  of 
the  nine,  and  are  anxious  for  this  order  ;  Mr.  Jam^  repre- 
sents three  who  oppose,  two  are  silent.  It  is  no  matter 
that  we  are  not  unanimous  :  the  Company  must  be  wound 
up,  and  its  debts  ascertained  and  paid.  True,  the  respon- 
dents have  sworn  that  they  believe  there  are  none,  but  that 
cannot  be  proved  till  the  result  of  winding-up  is  known. 


Judpmmt.       ViCE-ChANCELLOR  SlR  W.  PAGE  WOOD:— 

The  Act,  under  the  provisions  of  which  it  is  sought  to 
obtain  this  order,  is  a  very  beneficial  Act  where  there  are 
numerous  parties  concerned,  because,  in  such  a  case,  it  is 
almost  impossible  properly  to  adjust  and  enforce  their 
mutual  rights  without  the  interposition  of  this  Court,  and 
then  the  machinery  provided  by  this  Act  enables  the  Court 
to  interfere  in  the  most  advantageous  manner  practicable ; 
but  it  never  was  intended  to  be  turned  into  a  mere  machine 
for  causing  costs,  which  is  the  only  effect  which  I  csax  at- 
tribute to  this  Petition. 

This  Company  barely  comes  within  the  terms  of  the 
Act.  It  being  necessary  to  fix  some  minor  limit  to  the 
number  of  persons  who  might  combine  to  form  a  Joint 
Stock  Company  as  distinguished  from  an  ordinary  part- 
nership, that  limit  was  fixed  at  seven ;  and  this  Company 
consists  of  nine  shareholders  merely.  It  is  said  that  some 
of  them  are  not  competent  to  act  without  the  direction  of 
the  Court,  but  seven  of  them  have  no  difficulty  in  acting 
as  they  please;  and  this  being  a  Joint  Stock  Company,  they 
have  full  power  to  bind  the  remaining  two. 

Then  I  do  not  find  it  suggested  that  there  is  any  debt 
due  from  the  Company  except  the  engagement  which  the 
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two  respondents  have  been  duly  authorised  to  arrange,  and         1863. 
which  they  have  in  fact  arranged  by  agreeing  to  sell  the  pro-     rb  Natal, 
pcrty,  and  make  the  seven  gentlemen  who  are  sui  juris  re-  ^n^j^^o),^ 
sponsible  for  the  balance  according  to  their  shares ;  and  there 
is  not  a  hint  that  any  person  has  any  ground  for  complaint 
with  reference  to  this  arrangement,  or  is,  under  the  cir- 
cumstances, exposed  to  any  danger  which  the  proceedings 
under  this  Petition  could  lessen  or  obviate.     Some  stress 
has  been  laid  upon  the  number  of  shareholders  who  have 
consented;  but  I  find  that  one  of  them  says  he  is  surprised 
by  the  Petition,  and  that  when  asked  for  his  signature  he 
was  told  it  was  a  matter  of  form. 

I  dismiss  this  Petition  with  costs. 


DETTMAR  u  METROPOLITAN  AND  PROVINCIAL  ^^^  ^^^  ^3^ 
BANK  (Limited).  / '.    *     / 

— Ontu  of 

HIS  was  a  Bill  seeking  to  make  the  Defendants,  the   Proof— Trutt 
Metropolitan  and  Provincial  Bank  (Limited),  responsible    "     .  r*"*^* 
for  a  breach  of  trust  committed  by  the  Defendant   George  bg  the  general 
Long  Cobdeiiy  under  the  following  circumstances  : —  JIJ^  \^  on  the 

maker  of  a  ne- 

Sir  Qeorge  Canvll,hy  his  will  dated  6th  of  April,  1859,  gotiable  instru- 
bequeathed  his  residuary  estate  to  his  widow.  Lady  Carroll,  that  it  has  been 
and  his  friend  Joseph  Maynxird,  upon  the  usual  trusts  for  Jf^o'a^nd^n  the 
sale,  conversion,  and  investment  thereof,  and  upon  trust  ?"'  plac®  Cun- 

n       ^^rx  .  1         .      leMhebeaderi- 

(amongst  other  thmgs)  to  mvest  £10,000  m  manner  therem  vative  indorsee 

mentioned,  and  to  pay  the  income  arising  therefrom  to  his  jng^thrcur' 

son-in-law,  Mr.  Cobden,  (who  died  in  November,  1859)  for  taurnLeUo 

life,  with  remainder  upon  trust  for  such  of  his  children  as  show  that  the 
,    .  11-1-  I.  •        J        1.1.         maker  received 

bemg  sons  should  attam  twenty-one,  or  being  aaugnters  yaiae  for  it 

should  attain  that  age  or  marry;  with  the  usual  mainteu-     Whenabank, 

"  r        .  ,  "withknowledge 

ance  clause ;  and  he  directed  his  said  trustees  to  set  apart  of  the  relative 

position  of  the  parties,  places  the  proceeds  of  a  promissory  note,  which  has  been  made 
in  their  favour  by  A.  (a  person  just  come  of  age,)  unreservedly  in  the  power  of  B.  (a 
person  who  stands  in  loco  parentis  to  A.,)  knowing  at  the  time  that  B,  claims  to  be  a  creditor 
of  ^..to  a  large  amount  for  necessaries  supplied,  and  B.  afterwards  misappropriates  the 
money,  the  bank  will  be  restrained  from  suing  on  tho  note. 
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^^^j; .      as  many  sums  of  cf2000  each  as  there  should  be  children 

Dbttmab      of  the  said  Mr.  Cobden  living  at  his  (the  testator's)  death, 

Mbtropou-    and  to  pay  the  income  arising  therefrom  for  the  mainten- 

^^AL  BaniT*  ^^^®  ^^  ^^^^  children  respectively,  and  to  hold  the  capital 

(Limited),     upon  trusts  similar  to  those  of  the  jfl 0,000.     And,  after 

Statement,      certain  other  legacies,  the  testator  bequeathed  his  residuary 

estate  to  Lady  Carroll  for  life,  with  remainder  upon  trusts 

for  the  benefit  of  the  children  of  the  said  Mr.  Cobden,  similar 

to  those  of  the  jeiO,000. 

The  said  Mr.  Cobden  had  six  children,  namely  ;  Kaiher- 
ine  (a  Plaintiff),  who  attained  twenty-one  on  the  4th  of  May, 
1861;  Louisa  (a  Plaintiff),  who  attained  twenty-one  on  the 
17th  of  May,  1862  ;  George,  Hoisted,  Frank,  and  Emma, 
who  are  all  still  infants.  On  attaining  twenty-one  the 
Plaintiffs  Katherine  and  Louisa  also  became  entitled  in 
possession  to  certain  other  funds  not  material  to  be  speci- 
fied. The  Plaintiff  Mortimer  Dettmar  was  not  interested 
in  the  suit  otherwise  than  as  being  now  the  husband  of  the 
Plaintiff  iouwa,  and  throughout  the  following  statement  the 
expression  "the  Plaintiffs"  refers  only  to  the  Plaintiffs 
Katherine  Cobden  and  Louisa  Dettmar. 

On  the  10th  of  November,  1861,  a  suit  of  Cobden  v. 
Maynard  was  instituted  by  ihe  Defendant  Oeorge  Long 
Cobden  (the  uncle  of  the  Plaintiffs,)  as  next  friend  of  his 
brother's  children,  for  the  purpose  of  having  the  trusts  of 
Sir  George  Cai^vWs  will  carried  into  execution.  A  decree 
was  made  in  the  suit  on  the  8th  of  Nov.  1862. 

By  orders  made  in  the  cause  of  Cobden  v.  Maynard  the 
Defendant  Cobden  was  appointed  guardian  of  the  infisints. 
Plaintiffs  in  that  suit,  and  an  allowance  was  made  him  for 
their  maintenance. 

Lady  Carroll  died  in  September,  1 862.  In  the  course 
of  the  month  of  October,   1862,  the  Plaintiflfe  signed  a 


(Limited). 
StatemeM, 
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guarantee  to  indemuify  the  estate  against  the  consequences         1863. 
of  an  advance  of  £250  to  their  brother  Oeorge,  which  was      DBmLiB 
thereupon  advanced  to  him  by  order  of  the  Court.  Metbopou- 

TAN  &  PbOYIN- 

On  the  3rd  of  November,  1862,  two  indentures  of  settle-  ^J^^l?^?? 
ment  were  executed.  One  of  these  deeds  was  made  between 
the  Plaintiff  Katherine  of  the  one  part,  and  the  Defendant 
Cobden  of  the  other  part ;  and  thereby  she  vested  all  her 
property  and  interest  in  the  funds  aforesaid  in  Cobden  as 
sole  trustee  thereof,  upon  trust  for  herself  for  life  for  her 
separate  use  without  power  of  anticipation,  with  remainder 
to  her  children  as  she  should  appoint,  and  in  default  of 
appointment  equally ;  and,  in  case  she  should  have  no 
children,  then  upon  trusts  framed  to  exclude  from  all  in- 
terest therein  any  husband  whom  she  might  marry  ;  and, 
after  a  number  of  the  ordinary  management  clauses,  the 
settlement  in  question  vested  a  power  of  appointment  of 
new  and  additional  trustees  in  the  Defendant  Cobden  and 
his  heirs,  and  (after  his  death)  in  the  surviving  or  con- 
tinuing trustees  or  trustee  "for  the  time  being'"  thereof; 
and  it  was  provided  that  such  appointment  should  be  con- 
sidered necessary  if  the  Plaintiff  KatheHne,  whether  co- 
vert or  sole,  should  in  writing  require  it  to  be  made. 
The  deed  then  provided  that  it  should  be  lawful  for  the 
Defendant  (7o6de?i,  or  other  the  trustees  for  the  time  being, 
**if  he  or  they  shall,  in  their  uncontrolled  discretion,  think 
fit,''  upon  any  treaty  for  the  marriage  of  the  Defendant 
Kathenne,  and  with  her  consent  in  writing,  to  resettle  the 
property ;  and  it  was,  lastly,  declared  that  it  should  be 
lawful  for  the  Plaintiff  Katherme,  with  the  consent  of  the 
trustees  or  trustee  for  the  time  being,  at  any  time  after  she 
should  have  attained  the  age  of  twenty-five  years,  to  revoke 
or  vary  any  of  the  trusts  aforesaid. 

This  settlement  was  revoked  on  the  20th  of  April,  1863, 
in  pursuance  of  the  last-mentioned  power. 

The  other  settlement  was  in  precisely  the  same  terms, 
VOL.  I.  u  u 
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1869. 

DBTTMA& 

V. 

Mbtbopoli- 

TAX  &  PSOTUC- 

oijilBank 
(Limitbd). 


only  Bubfitituting  the  name  of  the  Plaintiff  Lawiaa  for  that 
of  the  Plaintiff  Katherine. 

There  was  some  conflict  of  evidence  as  to  what  took 
place  when  these  deeds  were  executed,  the  Plaintifik  saying 
that  the  Defendant  Cobden  had  represented  to  them  that 
the  Lord  Chancellor  required  them  to  execute  some  deeds 
relating  to  their  property,  and  that  they  had  signed  them 
on  that  representation  without  further  investigation. 
Messrs,  Mason,  Sturt,  <fe  Mason,  however,  who  had  pre- 
pared the  deeds,  proved  that  they  had  been  duly  read 
over  and  explained  to  the  Plaintifis  at  the  time,  and  thai 
they  had  then  at  least  fully  understood  their  effect. 

Early  in  the  month  of  November,  1862,  the  Defendant 
Cobden  took  a  furnished  house  at  Brighton  for  the  use  of 
the  Plaintiffii  and  their  brother  and  sister,  and  the  family 
continued  to  reside  there  until  Mrs.  Dettmar^s  marriage 

It  appeared  that  all  the  necessary  funds  for  keeping  up 
this  establishment  were  in  fact  supplied  by  Cobden  in 
driblets  as  required  ;  and  he  stated,  but  there  was  no  satis- 
factory evidence  on  the  point,  that  the  moneys  so  supplied 
by  him  largely  exceeded  the  allowance  for  maintenance 
which  had  been  made  to  him. 

The  Defendant  Cobden  was  one  of  the  directors  of  the 
Defendant  The  Metropolitan  tf  c.  Bank,  and  some  time  in 
December,  1862,  he  called  on  Mr.  Burton,  the  manager  of 
the  Bank,  and  had  an  interview  with  him.  The  account  of 
this  interview  given  by  the  Bank  was  as  follows : — 
Cobden  stated  that  his  nieces  were  entitled  to  a  large  sum  of 
money  under  Sir  Oeorge  CarrolVs  will,  and  wished  to  an- 
ticipate the  payment  of  the  legacies ;  that  they  had  no 
ready  money ;  that  he  had  to  support  them,  and  had  spent 
about  £1500  for  them  already,  and  could  not  afford  to 
spend  any  more ;  that  they  had  a  large  establishment  at 
Brighton  to  keep  up,  and  five  or  six  in  family  to  maintain ; 
and  that  they  had  expensive  tastes,  knowing  that  they 
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would   soon  be   possessed  of  something  like  £100,000.         1863. 

Cobden  then  asked  Burton  whether,  under  these  circum-      Dbtimab 

stances,  the  Bank  would  entertain  a  proposal  for  a  loan  of    mbtbopoli- 

^3000  or  dPiOGO  to  his  nieces?  Burton  replied,  that  he  »ah&Provih. 

^       '  ciAL  Bank. 

could  not  himself  entertain  such  a  proposal,  and  that  it  was     (Limited). 

matter  for  a  solicitor.     Cobden  then  suggested  that  the      statemeiti, 

solicitor  for  his  nieces  should  see  the  solicitors  of  the  Bank 

on  the  subject;  to  which  Burton  assented,  and  the  inter-  ♦ 

view  terminated. 

The  business  of  the  Bank  was  managed  by  a  committee^ 
consisting  of  Burton  and  two  directors  in  rotation,  and 
called  "The  Rota  Committee.'*  On  the  same  day,  and 
shortly  after  this  interview  with  Cobden,  Burton  men- 
tioned the  matter  to  the  Rota  Committee,  and  the  com- 
mittee agreed  to  make  the  required  advance  "  if  the  soli- 
citors of  the  Bank  should  make  a  fisivourable  report  as  to 
the  property  to  which  the  ladies  were  entitled,  and  if 
Cobden  would,  as  well  as  his  nieces,  make  himself  respon- 
sible for  the  money  if  advanced." 

On  the  S9th  of  December,  1862,  the  solicitors  of  the 
Bank  received  the  following  letter  from  Messrs.  Mason 
{f*  Co.,  Cobden's  solicitors,  and  who  were  also  solicitors 
for  the  Plaintiflfe  in  the  suit  of  Cobden  v.  Maynard — 

"  7,  Oresham  Street,  29th  Dec.  1862. 
"  Messrs.  Davidson,  Bradbury,  &  Hardvdck 
"  Dear  Sirs. — Some  clients  of  ours  are  about  to  borrow 
«e4000  from  the  Metropolitan  rf  Provincial  Bank,  and 
we  shall  be  glad  to  see  you  on  the  subject  When  can  we 
do  so  ?  It  would  be  convenient  if  you  could  appoint  to  be 
here,  as  you  could  then  see  our  clients'  proposed  security, 
as  we  propose  to  have  a  mere  equitable  charge  at  first  in 
the  shape  of  an  agreement  for  a  mortgage,  the  money  being, 
as  we  are  instructed,  required  to-morrow.     Yours,  truly, 

"  Mason,  Sturt,  &  Mason.'' 

In  consequence  of  this  letter,  Mr.  Oarr,  of  tbe^firm  of 
u  u  2 
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Statement, 


1863.        Davidson  (f  Co.,  called  the  next  day  on  Messrs.  Mason  f 

Dbttxar       Co,,  and  was  informed  of  the  principal  facts  above  stated, 

Mbtbopoli-    *^^  ^^  proceedings  in  Cobden  v.  Maynard;  and  the  set- 

TAN  &^oviK-  tlements  referred  to  were  produced  to  and  inspected  by  him. 

On  the  same  day  Messrs.  Davidson  <£r   Co.  wrote  to 

Mr.  Maynard  the  following  letter : — 

"30th  Dec.  1862. 

"  Dear  Sir. — Our  clients  Hie   Metropolitan  ^  Prth 

vincial  Bank  propose  to  open  a  credit^to-day  in  favour  of 

the  Misses  Kathervne  E.  and  Louisa  A.  Cobden^  taking  as 

security  a  charge  on  the  shares  of  those  ladies  under  the 

will  of  the  late  Sir  Oeorge  Carroll,  Knight,  of  which  we 

understand  you  are  the  surviving  trustee.     Will  you  have 

the  goodness  to  inform  us  by  the  bearer  if  you  are  aware  of 

anjf  incumbrance  created  by  the  ladies,  or  either  of  them, 

on  the  shares  or  hereditaments  in  question. 

*'  We  are,  dear  Sir,  yours  faithfully, 

'*  Davidson  &  Co." 

In  reply  to  this  letter,  Mr.  Maynard  informed  them  of 
the  existence  of  the  aforesaid  voluntary  settlements. 

On  the  same  30th  December,  Messrs.  Mason  ^  Co,  wrote 
and  sent  the  following  letter  to  Messrs.  Davidson  &  Co. 

"  Dear  Sirs. — Cohden's  Loan. — We  have  an  appointment, 
to  explain  to  Mr.  Burton  how  we  arrive  at  the  estimated 
value  of  the  security,  for  two  o'clock,  at  the  Metropolitan 
Bank.  Will  you  please  to  inform  him  of  the  result  of  your 
investigation  at  once,  or  to  meet  us  there,  as  we  shall  re- 
quire the  papers.    Yours,  truly, 

"Mason,  Stubt  &  Mason.'* 

On  the  same  day  a  meeting  for  the  said  purpose  took 
place  between  the  Defendant  Cobden  and  Mr.  Buiioii 
and  Mr.  Carr,  on  the  part  of  the  Bank,  and  Mr.  Mason  on 
the  part  of  the  Plaintiffs.  No  other  person  was  present. 
It  took  place  in  the  manager's  private  room,  and  laated 
about  half  an  hour. 
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The  account  of  this  meeting  contained  in  the  answer  of 
the  Bank  was  to  the  following  eflfect : — 

Burton  said,  that  there  were  two  points  to  be  ascer-    Hbtbopoli- 
tained — 1st,  whether  Cobden'a  nieces  were  really  entitled  ^^^  bamk*' 
to  the  money;   and,  secondly,  whether  they  would  have     (LwnTED). 
the  money  within  a  reasonable  time,  as  it  would  not  suit      Statement. 
the  Bank's  purpose  to  lend  the  money  for  more  than  three 
or  four  months.      Mason  said,  that  the  Bank  would  have 
ample  security,  as  the  young  ladies  were  entitled  to  at  least 
£20,000  a  piece;  and  Carr  expressed  himself  satisfied  on 
this  point.    Buiion  asked  **  specially  and  pointedly  "  when 
they  would  be  likely  to  have  any  of  the  money  ?  and  Mason 
said,  he  thought  they  would  be  able  within  three  months  to 
obtain  payment  of  a  part  of  the  fund  in  Court.    Burton 
then  said,  that,  ''after  this  explanation  and  assurance,  he 
should  have  no  hesitation  in  proposing  a  loan  to  the  said 
Mr.   Cobden's  said  nieces  of  ,^3,000  or  ^4,000  for  the 
sanction  of  the  Rota  Committee  on  next  day.*'    Nothing 
was  said  as  to  the  purposes  for  which  the  loan  was  required^ 
except  that  Cobden  stated  generally  that  he  had  made  ad-  - 
vances  for  the  maintenance  of  his  nieces  and  their  brothers 
and  sisters,  and  that  the  object  of  the  proposed  loan  was  to 
find  ready  money  for  their  maintenance  and  personal  use, 
and  for  the  purposes  of  their  estate,  pending  the  suit  of 
Cobden  v.  Maynard. 

On  the  next  day  another  meeting  took  place  in  the 
board-room  of  the  Bank.  There  was  considerable  conflict 
of  testimony  as  to  what  then  took  place ;  but,  as  his  Honour 
eventually  determined  entirely  to  disregard  the  evidence  of 
the  Plaintiffs,  it  will  be  sufficient  to  state  the  account  of  such 
interview  given  by  Burton  and  relied  on  by  the  Bank. 

Mr.  Burton's  account  of  the  matter  was  as  follows  :— 

'^  On  the  31st  day  of  December,  1862,  the  said  George 
Long  Cobden  and  the  Flainti£&  (with  another  young  lady, 
who  was,  as  I  believe,  their  younger  sister,)  called  at  the 
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Banking  House,  No.  76,  Comhilly  aforesaid,  of  the  said 

Bank,  and  they  were  shewn  into  the  board-room  there  ;  I 

joined  them  there ;  and  the  said  Mr.  Cobden  introduced  the 

tak&Provik-  ladies  to  me  ;  and,  after  a  little  conversation,  he  asked  me 
ciAL  Bank       . .   _  ,     «        .  .         t  .      i. 

CUmitkd).     if  the  note  was  ready  for  signature,  meamng  the  note  to  be 

Staumtnt.  gi^^^^  ^^  ^^^  Said  loan ;  I  said — No :  I  did  not  know  for 
what  amount  to  prepare  the  note^  as  £3000  or  dS4fOOO 
had  been  talked  of  for  the  amount  of  the  said  loan  ;  and 
the  Defendant  Cobden  said,  'We  had  better  make  it 
£4000,  as  we  do  not  think  ^£^3000  will  be  su£Bicient' 
He  then  addressed  a  remark  to  one  of  the  ladies,  which  I 
did  not  catch  ;  and  I  then  said, '  As  long  as  we  have  their 
signatures  for  the  amount,  it  does  not  matter  to  the  Bank ; 
we  are  as  ready  to  make  it  £4000  as  d£^3000,  as  we  con- 
sider the  security  ample.'  I  then  sent  a  messenger  at  the 
said  Bank  for  a  stamp  on  which  to  write  the  note ;  I  also 
sent  for  the  signature  book,  in  which  the  signatures  of  cus- 
tomers of  the  said  Bank  are  entered  ;  this  was  brought  to  me 
by  Mr.  IViUiama,  one  of  the  clerks  of  the  said  Bank  ;  and 
the  two  elder  of  the  three  young  ladies  "  [that  is  to  say  the 
Plaintiffs,  the  third  being  a  little  girl  of  six  or  seven 
years  of  age,]  "  signed  their  names  in  the  said  signature 
book.  The  said  Mr.  Cobden  asked  me  how  I  proposed  to 
carry  out  the  transaction,  and  whether  I  should  give  a  loan 
on  the  note ;  I  said  that  I  should  discount  it,  charging  the 
discount  at  once.  This  took  place  in  the  interval  after  I  had 
sent  for  the  said  stamp  and  before  it  was  brought  to  me. 
The  said  stamp  was  then  brought  to  me  by  the  said  messen- 
ger ;  I  filled  up  the  stamped  paper  brought  me  as  a  joint  and 
several  promissory  note,  dated  the  31st  of  December,  1862, 
for  the  sum  of  cf  4000,  payable  three  months  after  date  to 
the  said  Bank.  It  is  not  customary  for  bankers  to  rediscount 
or  part  with  bills  or  notes  discounted  by  them  before  ma- 
turity ;  and  in  the  present  case  there  was  no  intention  of 
so  parting  with  the  said  note ;  and  similar  notes  taken  by 
bankers  are  frequently  taken  payable  to  them,  without 
being  made  payable  to  order,  or  otherwise  negotiable ;  when 


CASES  IN  OHANCEBT.  64d 

I  had  filled  up  the  said  note  for  signature  as  aforesaid^  the      y^JS^;^ 
said  Mr.  Cobden  then  took  it  up  and  read  it  aloud  to  the       Dsttmar 
Plaintiflfe  in  my  presence.    They  appeared  to  clearly  un-    mtoopou- 
derstand  it.     The  Plain  tiffi;  then,  in  my  presence,  signed  '^^^S*^"" 
the  said  promissory  note,  and  the  said  Mr.  Cobden  in  my     (Limitbd). 
presence  endorsed  it.    The  said  Mr.  Cobden  said  to  me,      Stotoncnt 
that  he  should  like  his  nieces  to  open  accounts  in  their 
own  names  for  their  own  private  purposes  with  the  Bank; 
and  this  was  assented  to.    After  the  said  note  had  been 
signed  as  aforesaid,  I  said,  addressing  the  Flaintifi&  Louisa 
and  Katherine, '  How  shall  we  arrange  about  this  advance, 
to  whose  account  shall  the  money  be  placed?'    My  diffi- 
culty was  that  I  had  their  joint  and  several  promissory  note 
and  separate  accounts.     I  asked  them  further  and  particu- 
larly, if  all  the  moneys  to  which  they  were  entitled  be- 
longing to  the  said  estate  (meaning  the  estate  of  the  said 
Sir  George  OarroU,)  would  necessarily  pass  through  Mr. 
Cobden^ 8  hands,  as  he  was  trustee  for  them ;  and,  on  being 
informed  by  all  parties  that  this  would  be  so,  I  said, '  Then^ 
if  so,  this  sum  may  as  well  go  to  Mr.  Cobden'a  account  also/ 
or  to  that  effect ;  and  I  suggested  that  the  net  proceeds, 
less  discount,  of  the  said  promissory  note,  should  be  placed 
to  an  account  to  be  opened  by  Mr.  Cobden  for  that  special 
purpose ;  and  that,  to  distinguish  it,  it  should  be  called 
George  CobderCa  Trust  Account.     The  Plaintiffs   Lomaa 
and  Kaiherineh-GBxii  me  say  this,  and  I  addressed  myself  to 
them  : — they  appeared  perfectly  to  understand  and  approve 
of  the  proposal,  and  assented  to  it.    The  said  Mr.  Cobden 
then  asked  the  said  Plainti£&  how  much  they  would  require 
for  themselves,  and  asked  whether  he  should  give  ^500  or  , 

£250 :  ultimately  it  was  agreed  that  iP260  would  be  suffi- 
cient ;  and  cheque-books  were  given  to  the  said  two 
Plaintiffs  and  to  the  said  Mr.  Cobden,  for  the  said  two 
Plaintiffs'  separate  accounts  and  for  the  said  Mr.  CobdevCa 
trust  account  respectively.  During  this  interview  I  left 
the  said,  board-room  and  went  into  my  own  room  for  a 
minute  or  two,  and  then  returned  to  the  board-room* 
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1863.         During  this  interview  the  said  Mr.  Cohden  and  the  said 
Dbttmau       two  Plalntifls  and  myself  (except  while  I  was  temporarily 
Mftbopoli-    absent)  were  seated  at  the  board-room  table,  the  said  two 
XAN&  PaoviN-  piaintiflfs  sat  at  one  end,  I  sat  next  to  them  at  one  side, 
(LiMiTSD).      and  the  said  Mr.  Cohden  sat  beyond  me  on  the  same  side 
Staumeiu,      of  the  table,  so  that  I  sat  between  the  said  two  Plaintifis 
and  the  said  Mr.  Cohden.    The  interview  lasted,  to  the  best 
of  my  recollection,  about  a  quarter  of  an  hour ;  the  said  two 
Plaintiffs  appeared  to  me,  and  as  I  believe  [did^  fully  com- 
prehend the  transaction  and  approve  of  it ;  and  from  the 
time  when  the  first  suggestion  of  the  said  loan  was  made 
to  me  until  the  signature  as  aforesaid  of  the  said  promissory 
note^  and  the  full  amount  of  the  proceeds  thereof  was  ad- 
vanced by  the  said  Bank  thereon,  nothing  occurred  which 
was  calculated  to  raise,  or  which  did  raise,  any  suspicion  or 
apprehension  in  my  mind  as  to  the  said  loan  being  pro- 
posed or  made  otherwise  than  with  the  full  sanction  and 
approval  of  the  said  two  Plaintiffs :  on  the  contrary,  the 
circumstances  which,  as  I  was  informed,  rendered  the  said 
loan  desirable,  and  the  purposes  for  which  the  said  loan  was, 
•as  I  was  informed,  to  be  applied,  appeared  to  me  sufficiently 
to  explain  why  the  said  two  Plalntifls  were  raising  money 
as  aforesaid ;  and  I  was  confirmed  in  this  view  by  the  fact 
that  the   said  loan  was  approved  of  by  the  Defendant 
CohdeUy  who,  as  I  was  informed,  and  as  the  fact  is,  was 
then  the  trustee  of  the  said  two  Plaintiffs,  and  by  their 
solicitor  Mr.  Frederick  Mason,    I  understood  and  believed, 
and  still  believe,  that  the  said  two  Plaintiffe,  with  the  con- 
sent of  the  Defendant  Cohden,  could,  at  the  time  when  the 
said  note  was  signed,  dispose  of  the  proceeds  of  the  said 
note  absolutely,  as  they  thought  fit." 

In  pursuance  of  this  arrangement,  the  said  note  was 
immediately  discounted  by  the  Bank,  and  the  proceeds 
(cf  3949  :  0  :  10)  were  carried  to  the  credit  of  the  said 
'*Oeorgc  Cobden's  Trust  Account;''  and  Cohdeyi  thereupon 
drew  two  cheques  against  this  account  for  ^^250  each,  and 
carried  over  the  said  two  sums  to  the  credit  of  the  two 
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other  accounts  then  opened  in  the  names  of  the  Plaintiffs 
respectively. 

Between  the  81  st  December,  1862,  and  the  13th  Feb- 
ruary, 1863,  Cohden  drew  out  the  whole  of  the  money 
standing  to  the  credit  of  the  said  ^*  Trust  Account" :  some 
small  sums  were  afterwards  paid  in  by  him  to  the  credit  of 
this  account;  but  on  the  13th  April,  1863^  this  account 
was  finally  closed,  by  the  application  of  the  balance 
(£41  :  15  :  10)  then  standing  to  the  credit  thereof  to- 
wards the  payment  of  the  said  promissory  note,  then  over- 
due. It  was  admitted  that  no  part  of  the  said  sum  of 
£8949  :  0  :  10,  except  the  said  two  sums  of  ^^250  each, 
had  ever  been,  in  fact,  applied  for  the  benefit  of  the  Plain- 
tifis,  and  that  a  sum  of  £275,  further  part  of  the  said  sum, 
had  been  expended  for  the  benefit  of  the  Plaintiffs'  younger 
brother,  Oeorge  E.  Cohden,  and  that  all  the  rest  of  the 
money  had  been  appropriated  by  the  Defendant  George 
Long  Cohden. 

The  following  is  a  copy  of  the  Oeorge  Cobden'a  Trust 
Account : — 


Dr. 

1863-. 

1863. 

Jon.      2 

Miss  Cobden 

250 

0     0 

Jan.    1 

Balance 

3949     0  10 

>} 

L.  A.  Cobden 

250 

0     0 

Feb.  16 

Cash 

150    0    0 

t» 

G.  Cobden 

1000 

0     0 

20 

800    0    0 

3 

G.  E.  Cobden 

250 

0     0 

J 

5 

G.  Cobden 

1000 

0     0 

1 

n 

G.  E.  Cobden 

800 

0     0 

1 

15 

Bill  Stamp 

2 

0     0 

29 

Cheque  Book 

0 

5     0 

1 

Feb.     2 

6 

25 

0    0 

1 

4 

7 

260 

0     0 

1 

13 

Bearer 

130 

0     0 

1 

27 

8 

300 

0     0 

1 

Mar.    4 

9 

550 

0     0 

1 

28 

Bearer 

40 

0     0 

1 

Apr    13 

To  overdue  Bill 

41 

15  10 

1 

€4899 

0  10 

£4899     0  10 

1863. 

DSITMAR 
V, 

Metropou- 

TAlf  &  PrOVIK- 

ciAL  Bank 
(Liiiitkd). 


George  Cohden  kept  two  other  accounts  with  the  Bank — 
one  his  private  account,  and  the  other  in  the  name  of  George 
Cohden  £  Co. :  it  appeared  that  the  private  acoonot  was 
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overdrawn  on  the  S7th  of  January,  1863,  and  again  on  the 
let  April,  1863;  and  on  the  11th  April,  1863,  this  account 
Kbt^poli-  ^^  closed  by  the  appropriation  of  the  balance  (jPTH)  to 
TAK&^viir-  the  payment  of  the  said  promissory  note. 
(Ldotsd).  It  further  appeared,  that  the  sum  of  jPlOOO,  drawn  by 
Cobden  from  the  trust  account  on  the  2nd  January,  bad 
been  paid  in  to  the  account  of  George  Cobden  d:  Co.,  and 
that  the  sum  of  <f  150  paid  in  to  the  credit  of  the  trust 
account  on  February  16th  had  been  transferred  from  Cobden 
Jk  Go's,  account.  Nothing  appeared  to  show  what  had  be- 
come of  any  of  the  other  sums  drawn  from  the  tmst  account. 
On  the  6th  April,  1863,  the  account  of  G.  Cobden  A  Co. 
was  closed,  and  a  sum  of  <f  40,  part  of  the  balance  at  foot 
thereof  was  applied  towards  the  payment  of  the  promis- 
sory note ;  and  the  remainder  of  such  balance  (amoonting 
to  £2  :  18  :  10)  was  transferred  to  the  credit  of  George 
Cobden' 8  private  account. 

On  the  17th  February,  1863,  the  Plaintifis  Mortimer  and 
Louisa  Dettmar  were  married.  The  articles  made  in  con- 
templation of  this  marriage  recited  the  said  voluntary  set- 
tlement, and  practically  confirmed  the  same. 

Prior  to  this  marriage,  and  during  the  negotiations  which 
took  place  in  contemplation  thereof,  the  Plaintiff  if  or^iTner 
Dettmar  learned,  for  the  first  time,  that  the  Plaintiff  Louisa 
was  under  some  liabilities  to  the  Bank.  This  led  to  en- 
quiries on  his  part ;  in  answer  to  which  Jtfr.  Parkin  (his 
solicitor)  received  from  Mr.  Mason  a  letter,  dated  5th 
February,  containing  the  following  passage : — "  About  the 
end  of  December  Miss  L.  Cobden  joined  with  her  sister  and 
Mr.  Cobden  in  giving  security  to  the  Bank  for  JSVMQ  ad- 
vanced, i?500  of  which  was  placed  to  the  account  of  Miss 
L.  Cobden^  with  a  view  to  her  being  able  to  draw  upon  it 
from  time  to  time  for  her  immediate  requirements.** 

In  consequence  of  this  letter,  Mr.  Parkin,  on  the  11th 
k£  Fdbruary,  called  at  the  Bank,  armed  with  the  follow- 
ing letter : — 
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"  10th  February,  1863.  1868. 

"  Sir. — I  will  thank  you  to  furnish  the  bearer  of  this  Drtxak 

note,  Mr.  Parki/ri,  of  Lmcoln'a  Inn,  with  the  particulars  of  mktbopou- 

any  balance  to  my  credit  in  your  handstand  also  to  inform  takA  Pbotw- 

him  if  I  am  under  any  and  what  liability  to  the  Bank.  (Lncmu). 
"  I  remain.  Sir,  your  obedient  servant, 

"Louisa  A,  Cobden." 

Mr.  Parkm  then  saw  Mr.  Burton,  who  informed  him 
of  the  existence  of  the  loan  in  question,  and  that  they  had 
lent  the  money  on  Cobden'a  introduction,  and  had  carried  it 
to  the  credit  of  a  special  "  trust  account*'  in  Oobden^s  name. 

There  was  some  conflict  of  evidence  as  to  what  passed  on 
this  occasion ;  but  it  appeared  that  Mr.  Burton  described 
pretty  fully  the  circumstances  under  which  the  money  had 
been  advanced,  and  that  Mr.  ParHn  left  the  office  with- 
out expressing  any  intention  of  disputing  the  validity  of 
the  promissory  note.  At  this  time  there  was  a  sum  of 
£111  :  15  :  10  standing  to  the  credit  of  the  trust  accoimt ; 
but  the  payments  afterwards  made  by  Cobden  to  the  credit 
of  that  account  raised  it  so  that  from  Feb.  20th  to  27th 
the  balance  was  as  high  as  £931  :  15  :  10,  all  of  which 
was  afterwards  drawn  out  as  before  stated.  Had  the  BanL 
on  the  11th  of  February,  refused  to  let  Cobden  draw  out 
any  more,  and  had  he,  notwithstanding  such  refusal,  paid  in 
the  sums  which  he  did  in  fact  pay  in,  there  would  have 
been  left  .f  1061  :  15  :  10  to  the  credit  of  the  said  account 

On  the  2nd  of  April,  1863,  the  promissory  note  fell  doe, 
and  was  dishonoured. 

It  was  alleged  that  Cobden  had,  at  the  time  when  the 
question  was  first  raised  as  between  the  Dettmc^s  and 
the  Bank,  offered  to  take  all  the  responsibility  on  himself. 
On  the  7th  of  April,  1863,  Cobden  resigned  his  position  as 
director  of  the  Bank ;  and,  on  the  28rd  of  April,  he  exe- 
cuted an  assignment  for  the  benefit  of  his  creditors. 
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1868.  Some  negotiations  afterwards  took   place  between  the 

Dkttmab  Bank  and  the  Plaintiffs  with  reference  to  the  payment  of 

Mbtbofoli-  ^^^  ^^^  ^^^  •  *^^  ^^^  Plaintiflfe  offered  to  pay  the  two  sums 

TAX  ft  Provin-  of  £260  each,  which  they  had  actually  received ;  but  they 

(LuaTSD).  refused  to  pay  the  sum  due  upon  the  note. 


StatmeRi, 


Dec.  I6th. 
Argument. 


On  the  17th  of  April,  1863,  the  Bank  commenced  an 
action  on  the  note  ;  and,  on  the  2nd  of  May,  1863,  this 
Bill  was  filed,  to  restrain  the  action,  and  to  have  it  declared, 
that,  except  as  to  any  money  actually  paid  to  or  drawn  out  hy 
the  Plaintiffs,  the  note  was  invalid  as  against  the  Flaintifis, 
and  to  have  the  note  delivered  up  to  be  cancelled* 

A  motion  for  injunction  to  restrain  the  action  was  made 
on  the  6th  of  May,  1863,  which  stood  over  by  arrangement 
until  the  23rd  of  July,  and  was  then  turned  into  a  motion 
for  decree,  and  the  cause  now  came  on  to  be  heard  on  such 
motion. 


Sir  Hugh  GaimSy  Q.C.,  Mr.    Gifard,  Q.C.,  and  Mr. 

Osbo7me  Moi^gan,  for  the  Plaintifis : — 

The  Bank  had  full  notice  that  this  was  trust  money,  and 
yet  they  deliberately  put  it  in  the  trustee's  power  to  make 
away  with  the  whole  of  it.  That  is  suflScient  to  fix  them  with 
liability  :  Archer  v.  Hudson  (a),  Maitland  v.  Irving  (6), 
Maitland  v.  Backhouse  (c). 

It  is  ridiculous  to  suppose  that  these  young  ladies  under- 
stood what  was  meant  by  discounting  notes,  and  opening 
trust  accounts ;  if  the  money  had  been  produced  in  Bank 
of  England  notes  and  handed  over  to  Mr.  Cobden  to  put 
into  his  pocket,  they  would  probably  have  understood  that ; 
and  what  really  happened  had  precisely  the  same  effect, 
though  it  was  so  disguised  as  to  prevent  them  from  per- 
ceiving it. 

(fl)  7  Beav.  551.  (6)  15  Sim.  437.  (c)  16  Sim.  58. 
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The  fiduciary  position  of  Cohden  is  undoubted  :  though  1863. 

not  technically  guardian,  as  the  ladies  were  of  age,  he  was  Dkttmab 

practically  so ;  and  the  transactions  with  reference  to  the  %#«-J*" 

trust  settlements  show  how  unbounded  was  his  influence  '^^  *  Pkovdt- 

CIAL  BaKK 

over  them.  (Limitbd). 

[They  also  referred  to  Bodenham  v.  Hosh/na  (a),  Pa/nnM     ^9^^*^^- 
v.  Hurley  (6),  Bridgman  v.  QUI  (o).] 

Sir  Roundell  Palmer,  Attorney-General,  Mr.  Thomas 
Chambers,  Common  Serjeant,  and  Mr.  A.  G.  Marten,  for 
the  Bank :-— 

The  burden  of  proof,  when  a  promissory  note  has  been 
discounted  for  value,  is  on  those  who  seek  to  impeach  the 
transaction  ;  and  they  are  bound  to  show  that  it  has  been 
obtained  by  fraud. 

The  Bank  are  surely  not  in  a  worse  position  because  the 
nearest  relation  and  trustee  of  the  young  ladies  was  pre- 
sent at  the  making  of  the  note,  nor  yet  because  the 
Flaintifib  were  represented  by  solicitors  of  their  own  in  the 
matter. 

There  are  three  questions  in  the  case: — 1st.  As  regards 
the  circumstances  attending  the  original  making  of  the 
note.  2nd.  As  regards  the  manner  in  which  the  proceeds 
were  applied  at  the  time.  3rd.  The  subsequent  nego- 
tiations. 

Your  Honour  will  look  at  the  case  as  it  was  seen  by  the 
Bank  on  the  31st  of  December,  1862,  and  not  in  the  light 
of  Cobden/s  subsequent  defalcation. 

At  that  time  the  voluntary  settlements  (which  were  very 
proper  settlements  for  the  purpose  of  preserving  those 
young  ladies  from  fortune-hunters)  were  in  existence ;  and 
ihorefore   Cohden^ 8  was  the  proper  hand  to  receive  the 

(a)  2  D.  M.  G.  903.  (b)  2  Coll.  241. "        (c)  24  Bear.  302. 
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moneye.  The  only  persoDB  the  Bank  could  consult  were 
Cobden,  Mason,  and  Maynard,  and  these  were  all  con- 
sulted. 

No  sort  of  reliance  can  be  placed  on  the  evidence  of  these 
young  ladies  ;  and  removing  their  testimony,  we  have 
Burton* 8  positive  and  uncontradicted  oath  tliat  they  under* 
stood  all  that  was  done,  and  assented. 

At  any  rate,  they  are  concluded  by  the  negotiation  be- 
tween ParHii  and  the  Bank.  The  notice  to  Parkin,  that 
not  more  than  i?500  had  been  carried  to  the  account  of 
Miss  Louisa  Cobden,  was  notice  of  all  the  facts  relevant 
At  that  time  the  Bank  had  it  in  their  power  to  indenmify 
themselves  in  great  measure;  but  the  Flaintifib^  relying 
on  the  solvency  of  Cobden^  lay  by  and  permitted  us  to 
go  on  trusting  Cobden  with  this  money;  they  cannot 
therefore  now  complain.  Besides,  only  one  of  those  sums 
is  ear-marked,  and  no  presumption  arises,  as  against  us, 
that  sums  drawn  generally  against  this  account  were 
wrongly  drawn-  This  case  is  the  reverse  of  MaiUamd  v. 
Backhouse.  The  cases  cited  by  the  Plaintiffs  do  not 
apply :  A  vchev  v.  Hudson  (a)  was  a  case  of  suretyship ; 
in  Pannell  v.  Hurley  and  Bodenham  v.  HosJdns  the  money 
was  applied  to  overdrawn  accounts :  and  the  Bank  could  not 
suppose  that  there  was  any  other  application  of  the  money 
intended ;  that  was  not  the  case  here :  this  case  is  more 
like  Blac/de  v.  Clark  (6),  where  the  Master  of  the  Bolls  re- 
fused to  set  aside  the  annuities  complained  of. 

Keane  v.  Robarts  (c)  shews,  that  if  there  had  been  a 
proper  application  presumable,  we  are  not  responsible. 

fThey  also  referred  to  Countess  de  Front's  case  (d).] 
A  reply  was  not  heard. 


(a)  TBeav.  581. 
(6)  15Beav.  595. 


(c)  4  Madd.  332. 
\d)  C  D.  M.  G.  801. 
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Vicb-Chanceixob  Sib  W.  Page  Wood:— 

I  am  clear  that  this  transaction  cannot  stand.     These  v* 

young  ladies  were  completely  under  the  control  of  their  tanAPhotix- 
uncle,  one  of  them  had  only  just  attained  twenty-one,  the  p^jj^ 
other  had  done  so  very  recently,  and  there  is  no  ground  _^ — 
whatever  for  supposing  that  Mr.  Cobden's  influence  had  at 
all  diminished.  It  is  not  material  to  consider  what  was 
the  exact  relation  which  he  bore  to  them :  it  is  clear  that 
he  was  regarded  as  their  guardian,  though  not  technically 
so :  he  had  acted  as  if  he  stood  to  them  in  loco  parentis, 
and  he  was  the  guardian  of  their  younger  brothers  and 
sister:  he  undertook  to  arrange,  and  did  practically  ar- 
range everything  with  the  Bank,  and  the  Bank  through- 
out treated  him  as  a  principal.  The  ages  of  these  ladies 
must  have  been  known  to  Burton,  and  Cobden  expressly 
told  him  that  the  money  was  wanted  to  reimburse  him 
(Cobden)  for  his  expenses  about  their  maintenance,  &a, 
and  it  was  suggested  that  the  money  should  be  carried  at 
once  to  his  account  on  this  ground.  Then  comes  the  diffi- 
culty :  the  Bank  says  that  the  signatures  of  the  ladies  were 
obtained  to  the  promissory  note  on  the  introduction  of 
Uobden,  and  then  relies  upon  the  rule  which  throws  upon 
the  maker  of  a  negotiable  instrument  the  onus  of  shewing 
that  the  note  has  been  paid :  that  is  so  prim^  facie,  but 
then,  if  there  is  any  question  as  to  the  consideration,  the 
onus  is  upon  the  holder  of  the  note  (not  being  a  derivative 
indorsee  for  value)  to  show  that  value  was  given  to  the 
makers ;  but  in  this  case  these  ladies  never  received  one 
farthing  except  the  £600,  which  they  have  offered  and 
are  willing  to  pay.  The  Bank  says,  that  the  money  was 
paid  to  their  order  and  by  their  direction  ;  but  I  am  not 
satisfied  that  that  was  so  ;  no  officer  of  the  Bank  went  to 
them  for  any  order  and  direction  to  pay  to  Cobden ;  and 
CobdeUy  who  did  in  fact  give  this  direction,  was  bound  to 
protect  them. 
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1863.  I  have  then  two  points  to  consider : — Ist,  Was  this  ap- 

Dbttmar      plication  of  the  money  authorised?    And,  2ndly,  ECave  the 

Mbtbopou-    ^"^^^^^ff's  lost  the  benefit  of  the  objection  by  subsequent 

taw&Provih-  laches? 
CLA.L  Bank 

Mr.  Marten  says  that  there  were  but  three  persons  to 

Jydgminu  y^hom  the  Bank  could  have  applied — Mr.  Mayruird,  the 
trustee  of  Sir  George  Carroll's  will.  Air.  Mason,  the  so- 
licitor of  the  ladies,  and  Cohden  himself.  But  Cobden  is 
unfortunately  the  only  one  of  the  three  to  whom  they 
applied  on  the  most  material  point  of  the  whole  case^  the 
payment  of  the  money  to  Cobden  himself:  on  this  point 
neither  of  the  others  was  consulted  at  all  The  application 
to  Maynard  was  a  mere  inquiry  whether  there  were  any 
liabih'ties  affecting  the  fund ;  and,  if  this  had  been  a  suit 
to  set  aside  a  mortgage  effected  by  these  ladies,  it  might 
have  been  treated  as  a  notice  to  him  as  trustee  that  they 
were  dealing  with  the  property ;  but  the  letter  is  this 
[His  Honour  read  it ;  see  p.  64!6].  No  reason  is  given  to 
Maynard  which  would  draw  his  attention  to  what  wa« 
going  to  be  done ;  he  is  merely  told  that  credit  is  about  to 
be  given  to  the  ladies,  and  he  is  asked  whether  there  is 
anything  to  make  the  security  bad. 

Then  as  to  Mason  ;  so  far  from  being  consulted  in  this 
matter,  he  was  at  the  moment  making  a  totally  different 
arrangement ;  and  he  never  knew  of  the  proposal  that  a 
note  should  be  given  till  after  everything  had  been  done ; 
still  less  of  the  intention  of  handing  over  to  Cobden  the 
whole  of  the  proceeds :  he  must  be  taken  to  have  known 
that  it  was  intended  to  make  an  advance,  but  nothing  of 
the  application  thereof. 

It  is  important  to  see  how  this  unfortunate  transaction 
took  place.  I  think  so  far  there  is  no  reason  to  say  that 
BuHon  was  a  party  to  &aud  of  any  kind  ;  and  in  this  the 
case  differs  very  favourably  from  Arclwr  v.  Hudson,  and 
Maitland  v.  Backhouse :  but  can  I  treat  these  ladies  as 
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liable  on  his  note  when  no  value,  was  given  for  it  ex-        1868. 

cept  to  Cobden  ?    Cobden  tells  us  the  way  in  which  the  idea      Dbttmak 

of  a  loan  first  arosa     [His  Honour  read  the  account,  supra,    MEraopoLi- 

p.  644.1  Now,  this  is  wholly  inconsistent  with  the  notion  that  tan  &  PRotin- 
r,  ....  ciAL  Bank 

Mr.  Burton  would  give  us ;  this  is  a  scheme  from  the  first     (Lhiited). 

to  get  the  whole  to  Cobden* s  account.    Cobden  says,  "  from      jtidgmMt. 

the  first  I  intended  to  repay  myself  my  advance,"  and  you 

can  see  that  there  was  clearly  in  his  mind  an  intention  to 

make  himself  master  of  this  fund.     There  was  a  great  deal 

of  conversation  between  Cobden  and  Burton  before  the 

loan,  and  some  suspicion  of  this  may  have  reached  BvA'ton. 

I  acquit  this  gentleman  of  [all  personal  fraud,  but  I 

cannot  quite  disconnect  him  from  the  scheme  which  was 

so  clearly  in  Cobden*8  mind. 

Cobden  applied  to  Burton,  telling  him  this  story  :  [His 
Honour  read  Cobden's  statement  supra,  p.  644.]  And  this 
account  is  substantially  identical  with  that  given  by  Burton, 
on  which  the  case  of  the  Defendants  must  stand  or  fall  I  must 
notice  here  the  observation  of  the  Attorney- General,  that 
the  Bank  had  then  no  reason  for  distrusting  Cobden.  That 
is,  no  doubt,  just ;  but  one  cannot  help  observing  that  this  was 
a  matter  of  the  greatest  delicacy :  the  Bank  were  informed 
that  these  ladies  wished  to  have  an  advance  in  anticipation 
of  their  legacies ;  it  does  not  appear  that  it  was  suggested 
that  the  <sei500  was  to  be  paid  to  Cobden;  did  Burton 
suppose  that  the  whole  jP4000  was  to  be  spent  in  house- 
keeping for  the  family  ?  This  should  have  induced  a  great 
deal  of  consideration  before  any  one  was  entrusted  with  the 
disposal  of  so  large  a  sum  on  their  behalf. 

The  directors  agreed  to  make  the  advance  on  certain 
terms.  [His  Honour  read  them,  supra»  p.  645.]  Then,  on 
the  30th  of  December,  came  the  interview  between  Carr 
and  Mason,  as  solicitors  of  the  respective  parties. 

This  brings  me  to  consider  the  settlements  executed  by 

VOL.  I.  XX 
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BiBTBOPOU- 
TAN  &  PbOYIN' 

GULL  Bank 
(Limitbd). 

Judgment, 


these  ladies.  They  are  rery  strange  inatramenta.  Tht 
evidence  of  Mason  on  this  point  would  lead  to  the  idea 
that  Cobden  had  been  meditating  a  fraud  of  some  kind  in 
relation  to  this  property  for  a  long  time.  The  property  it 
large,  and  is  vested  in  a  single  trustee,  although  it  was  at 
the  time  under  the  protection  of  this  Courts  and  although 
Mason  must  have  known  that  this  Court  never  has  al- 
lowed property  to  be  entrusted  to  any  one  man  except  at 
the  express  desire  of  the  cestui  que  trust.  If  there  had 
been  an  independent  solicitor  concerned,  that  would  have 
altered  the  case ;  but,  though  I  do  not  mean  to  attribute 
any  fault  to  Mason  except  carelessness,  I  cannot  consider 
him,  being  as  he  was  Cobden's  solicitor,  to  have  been  suffix 
ciently  independent  for  this  purpose.  I  think  this  shonld 
have  made  Carr  look  very  closely  and  cautiously  into  the 
matter ;  but,  on  the  other  hand,  I  must  observe  that 
neither  Carr  nor  Mason  seem  ever  to  have  thought  that 
Cobden  was  to  have  this  money. 

I  now  come  to  the  interview  at  which  these  ladies  were 
present.  It  seems  to  have  been  very  short — Burton  says,  not 
more  than  a  quarter  of  an  hour.  I  quite  agree  that  no  reliance 
can  be  placed  upon  the  statements  of  the  ladies ;  but  I  find 
it  admitted  that  they  had  no  preparation  for  this  inter- 
view, further  than  that  Cobden  says  he  told  them  that  he 
was  to  have  the  money,  and  to  give  it  to  them  as  they 
wanted  it.  I  gather,  however,  that  they  did  understand 
that  they  were  to  have  a  loan ;  but  I  do  not  find  anything 
to  lead  me  to  believe  that  they  understood  the  exact  effect  of 
what  took  place.  I  consider  it  the  duty  of  those  irfio 
deal  with  persons  in  the  position  in  which  these  ladies 
were  placed,  to  see  that  they  fully  understand  the  whole 
transaction,  particularly  in  a  case  where  the  money  was  not 
to  be  paid  to  them,  but  to  some  one  else  for  their  benefit. 

In  this  case  I  find  the  bulk  of  the  conversation  was  be- 
tween Cobden  and  Burton  ;  and  the  position  in  which  the 
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parties  sat  was  not  such  that  these  ladies  could  readily 
hear  such  conversation.     [His  Honour  read  Burton^ a  evi- 
dence on  this  point,  supra,  p.  650].     I  assume,  however,     mbtropoli- 
that  they  understood  that  they  were  to  become  liable  to  ^^^^^'^^^ 
pay  the  Bank  c£^4000.     It  may  be  that  this  was  an  excuse     (Limited). 
for  Burton's  conduct ;  but  it  certainly  does  not  constitute      judgmenL 
a  legal  defence  for  the  Bank. 

It  all  comes  to  this,  that  two  persons  wholly  unprotected 
have  ^^4000  of  their  money  handed  over  by  Burton  to 
Cobden  :  they  never  uttered  a  word  that  Burton  did  not 
put  into  their  mouths.  It  was  Burton  who  suggested,  most 
unfortunately,  to  them,  that  the  money  should  be  placed  to 
this  trust  account.  He  knew  that  Cobden  was  in  some 
sense  their  trustee  already,  and  that  should  have  put  him 
on  his  guard,  and  lie  should  not  have  done  this  on  the 
authority  of  his  own  suggestion  to  these  ladies. 

Why  did  he  not  act  as  he  would  have  done  in  the  case 
of  any  other  customer  ?  Why  did  he  not  ask  whether  he 
should  open  a  joint  account,  or  two  several  accounts,  or  an 
account  payable  on  their  joint  cheques  alone?  There 
would  have  been  nothing  extraordinary  or  unusual  in  any 
of  these  courses,  and  any  of  them  would  have  sufficiently 
met  what  Burton  says  was  his  difficulty. 

The  Bank  have  to  prove  that  value  was  received ;  and 
they  prove  it^in  this  way :  "  We  paid  some  one  else  by  the 
authority  of  our  debtor;''  it  then  remains  for  them  to 
prove  the  authority ;  if  they  can  show  a  valid  direction  to 
pay  as  they  have  paid,  well  and  good  ;  but  I  think  that 
no  order  was  ever  given  sufficient  for  this  purpose.  True, 
the  ladies  assented  to  the  course  proposed  by  Burton  ;  but 
the  onus  is  still  on  the  Bank  to  show  that  they  knew  what 
that  course  amounted  to ;  (the  case  is  very  different  from 
that  of  >  payment  to  executors  who  are  the  legal  hands  to 
receive  xhe  money :)  they  must  show  that  those  ladies 
were  content  to  place  this  large  sum  in  the  hands  of 

X  X  2 
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1868.        Cobden.    They  should  have  seen  Masoii  or  Maynard,  and 

Dettmar      asked  them  whether  they  should  hand  over  all  this  money 

Mktropoli-     ^^  *^®  ^^^y  Person  who  had  introduced  the  customers  to 

TAK  &  Provik-  them  ?  no  solicitor  would  have  ever  advised  them  to  do  so 

without  the  most  distinct  authority  from  the  ladies. 


GiAL  Bank 
(Limited). 


Judgment 


Although  the  circumstances  diflfer  in  some  respects  from 
those  of  Archer  v.  Hudson  and  Maitland  v.  BdckAouse, 
still,  in  the  view  of  this  Court,  the  Bank,  being  fully  aware 
in  the  course  of  the  transaction  that  the  uncle  was  taking 
on  himself  the  position  of  guardian  and  parent,  were  bound 
to  see  that  the  ladies  fully  and  distinctly  understood  what 
he  was  causing  them  to  do. 

There  only  remains  the  question  of  laches  :  if  there  never 
was  any  debt  on  the  part  of  these  ladies  this  question  does 
not  arise.  The  only  groimd  on  which  it  becomes  mateiial 
to  consider  the  subsequent  occurrences  is»  that  this  transac- 
tion was  capable  of  confirmation:  and  the  fact  of  such 
confirmation  might  be  presumed  from  delay  amounting 
to  laches.  But  in  this  case  I  find  that  no  one  had  any  in- 
formation on  the  subject  till  Feb.  4th,  by  which  time  all  the 
money  had  been  drawn  out ;  and  then  there  comes  Mason's 
letter;  and  then,  the  matter  being  in  dispute,  the  parties 
have  a  right  to  a  reasonable  time  to  obtain  advice,  and  to 
discover  the  exact  state  of  the  facts.  True,  there  were 
added  some  other  inducements  to  delay,  family  reasons  and 
matters  of  that  nature;  but  I  do  not  think  that  their 
existence  weakens  the  Plaintiffs'  right.  I  do  not  give  any 
weight  to  the  alleged  offer  by  Cobden  ;  and  I  do  not  think 
that  anything  turns  on  the  first  interview  between  Parkin 
and  the  Bank ;  that  was  merely  a  general  inquiry :  and  I 
have  nothing  more  than  this,  that  other  and  private  feelings 
were  mixed  up  with  proper  deliberation  before  entering 
into  litigation. 


Minutet  of 
Decree. 


DscLARE,  that  the  Plaintiifs  are  not   liable  on  the  promissoiy 
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note  in  the  pleadings  mentioned,  except  for  such  sums  of  mone^'  as  1863. 

they  or  either  of  them  actually  received;   and  the  PlaintifTs  con-  _!.**^ 

senting  to  pay  such  sums,  and  also  the  sum  of  £250  received  by  or  ^ 

on  account  of  their  brother  George  Edward  Cobden—  Metropoli- 
tan &  PROvnr- 

DscREE  perpetual  injunction  to  restrain  the  Bank  from  suing  on  cial  Bank. 

the  note,  and  order  the  Defendants  to  pay  the  costs  of  the  suit.  (Limited). 


PAGET  V.  HUISH.  AprUsoth, 

May  4th. 

THIS  was  a  special  case  upon  the  construction  of  the  will   Will— Annuity 
^—Specific  or 

and  codicil  of  Francis  HaH.     By  the  will,  dated  the  27th    demoMtrati^e. 
of  June,  1857,  the  testator,  after  making  a  specific  bequest  G^^  .V  ^^j^.^  ^^ 
of  furniture  to  his  trustees,  to  retain  so  much  as  they  lowed  by  a  de- 
should  think  fit  for  the  benefit  of  his  grandson,  and  to  they  should 
sell  the  rest,  the  proceeds  to  form  part  of  the  residuary  ^rus^tew  out^of 
personal  estate  ;  and  after  ffiving  various  legacies,  which  he  thercDtsof  real 

* .  ,  ,  .  ,  ^  ,  .  ,  n    -.    e*^»^c  thereby 

directed  to  be  paid  out  of  his  personal  estate,  proceeded  devi-ed.    Gift 
thus : — "  I  give  and  devise  the  following  annuities,'*  specify-  J^sidua^  pcr- 

ing  five  annuities,  and  directed  as  follows: — "And  I  de-  jonal  estate  on 
-   ®  '  ^  ^  trust,  out  of  the 

clare  that  each  of  the  said  five  annuities  shall  be  paid  by  rents  of  the 
the  trustees  of  this  my  will  out  of  the  rents  of  my  real  estate  the  annuitiea, 
hereby  devised  half-yearly,  and  the  first  payment  thereof  Jhe^reto^loappiy 
shall  be  due   and   be  made  at  the  end  of  six  calendar  tho  real  and 

.     residuary  pcr- 

months  from  my  decease.  And  I  give  the  said  five  annul-  8«nni  estate  on 
ties  free  of  legacy  duty,  which  I  direct  to  be  paid  out  of  the  ^eW,— timttbo 
rents  of  my  real  estate."    And  the  testator  devised  and  be-  ^*^"?f.l°^Jl)l! 

''  annuities  was 

queathed  to  his  trustees  all  his  real  estate,  and  also  all  the  demonstrative; 

. ,  1^1.1  *°^  ^^'**'  '^® 

rest^  residue^  and  remainder   of  his  personal  estate^  not  renu  having 

thereinbefore  specifically  bequeathed,  upon  the  following  §2ent,  the" ' 

trusts  : — "  In  trust,  with  and  out  of  the  rents  and  income  *^°|,\^*'o^*^ 

of  my  said  real  estates,  to  pay  the  said  several  annuities  the  residuary 

hereby  devised  or  given,  and  subject  thereto  upon  trust  to 

pay  to  or  otherwise  permit  my  grandson,  C.  F.  Fellows^  to 

receive  the  rents,  dividends,  interest^  and  annual  income  of 
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all  and  singular  the  said  real  and  residuary  personal  estates, 
respectively/'  during  his  life ;  and  after  his  decease  to  stand 
possessed  of  "  the  said  real  and  residuary  personal  estates 
respectively,''  in  trust  for  the  children  of  C.  F.  Fellows, 
who  being  sons  should  attain  twenty- one,  or  being  daughters 
attain  that  age  or  be  married,  and  for  the  issue  of  sons 
dying  under  twenty-one,  with  gifts  over.  And  the  testator 
directed^  that,  until  his  said  grandson,  or,  in  the  event  of  his 
death  under  twenty-one,  until  his  children,  being  sons,  should 
respectively  attain  twenty-one,  or  die  leaving  issue,  or  being 
daughters  should  attain  twenty-one  or  be  married,  "the 
rents,  dividends,  interest,  and  yearly  income  of  the  several 
real  and  personal  estates  hereby  respectively  devised  and 
bequeathed,  and  of  the  stocks,  funds,  and  securities  whereon 
or  wherein  the  same  personal  estate  shall  be  invested^  shall 
be  accumulated  by  my  said  trustees  in  the  way  of  com- 
pound interest,"  so  as  not  to  exceed  the  period  allowed  by 
law ;  and  all  such  accumulations  were  to  follow  the  trusts  of 
the  estates  and  effects  from  which  the  same  should  ansa 

By  a  codicil,  dated  the  9th  of  July,  1857,  the  testator, 
'*  in  addition  to  the  legacies  and  annuities  bequeathed  to 
them  or  some  of  them  "  by  the  will,  gave  annuities  to  some 
of  the  former  annuitants  and  others,  to  be  payable  during 
the  minority  of  the  grandson  or  his  children  surviving 
him,  or  until  the  vesting  of  the  gift  over ;  and  directed  as 
follows  : — "  And  it  is  my  will  and  desire  that  the  several 
annuities  hereby  given  and  devised  shall  be  a  charge  upon 
and  he  paid  out  of  the  rents  of  my  messuages  and  tene- 
ments, lands,  hereditaments,  and  other  real  estates  by  my 
said  will  devised,  in  the  same  manner  in  all  respects  as  the 
annuities  by  my  said  will  given  and  devised  ;  and  that  the 
trustees  of  my  said  will  for  the  time  being  do  and  shall, 
with  and  out  of  the  rents  of  the  same  hereditaments 
and  real  estates,  and  before  making  any  other  payments 
tliercout  except  the  annuities  by  my  said  will  given  and 
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devised^  pay  the  said  annuities  hereby  given  and  devised 
when  and  as  from  time  to  time  due  during  the  continuance 
thereof  respectively  .  .  .  And  I  give  all  the  said  an- 
nuities hereby  devised  free,  of  legacy  duty,  it  being  my  will 
that  the  legacy  or  annuity  duty  payable  on  the  said  annui- 
ties hereby  given^  and  also  on  the  annidties  given  by  my 
will,  shall  be  paid  out  of  the  rents  of  my  real  estate/' 

By  a  second  codicil,  dated  the  7th  of  July,  1858,  the 
testator  recited  that  he  had  sold  certain  mortgaged  pre- 
mises for  less  than  the  mortgage  debt,  which  he  had 
settled  on  his  daughter,  and  that  he  was  desirous  of  inaking 
up  the  deficiencyi  and  bequeathed  the  amount  thereof  to 
the  trustees  of  his  daughter's  settlement,  and  directed  that 
the  legacy  duty  on  the  said  bequest  should  be  paid  out  of 
his  residuary  personal  estate. 

The  testator  died  in  March,  1862.  The  total  amount 
of  the  annuities  given  was  <£^930  per  annum,  of  which 
,£^370  per  annum  lapsed.  At  the  date  of  the  will  the 
testator's  real  estate  produced  only  <£ 560  per  atyium,  and 
a  part  having  been  sold  in  October,  i857>  the  annual  value 
at  testator's  death  was  only  £480. 

The  testator  left  large  personal  estate.  The  questions 
submitted  were : — 

*  1.  Whether  the  deficiency  of  the  rents  for  payment  of 
the  annuities  was  to  be  made  good  out  of  the  income  or 
capital  of  the  residuary  personal  estate. 

2.  Whether  the  same  was  to  be  made  good  out  of  the 
corpus  of  the  devised  real  estate. 
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1863. 


Statemmt. 


Mr.  Robinsm  for  the  PlaintiflEs,  the  trustees  of  the  will      ^rgtmeni. 

Mr.  Kay  (Sir  H.  Cairns,  Q.C.,  with  him),  for  the  an* 
nuitants : — 
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1863.  1.  Tbe  personal  estate  is  liable  to  make  good  the  annui- 

ties if  tbe  real  estate  is  deficient 


In  the  first  instance,  there  is  an  express  gift  of  the  an- 
ArgumenL  nuities,  which  in  itself  charges  the  personal  estate — then 
follows  a  demonstration  of  the  rents  of  the  real  estate  as 
the  primary  fund,  but  nothing  to  discharge  the  personalty. 
The  direction  as  to  legacy  duty  carries  out  the  same 
scheme,  and  then  the  gift  of  the  real  and  residuary  per- 
sonal estate  is  subject  to  the  annuities.  The  direction  in 
the  first  codicil  shows  that  the  testator  considered  he  had 
charged  the  real  estate  with  the  annuities,  but  not  that  he 
had  discharged  the  personalty.  And  the  facts  as  to  the 
value  of  the  property  show  how  improbable  it  was  that  the 
testator  supposed  that  the  rents  would  sufiice  for  the  annui- 
ties: Mann  v,  Copland(a),  Fream  v.  Dowlvag  (6),  Hancox 
V.  -466^  (c). 

2.  If  the  personalty  is  not  liable,  at  any  rate  the  corpus 
of  the  realty  is ;  for  the  payment  is  to  be  out  of  the  rents  for 
all  time,  and  the  gift  of  the  realty  is  subject  to  the  pay- 
ment of  the  annuities  :  Allan  v.  Backhouse  (cZ). 

Tslr.    Giffard,  Q.C.,  and  Mr.  Field,  for  the  residuary 
^  devisees  and  legatees : — 

The  will  contains  a  trust  for  accumulation,  and  it  is 
therefore  quite  clear  that  the  testator  contemplated  that 
some  rents  would  be  payable  to  the  devisees ;  and  it  is  to 
be  observed,  that  the  accumulation  is  not  directed  to  be 
resorted  to  to  make  good  the  annuities.  There  is  a  very 
recent  case  which  I  ought  to  mention,  PhiUips  v.  Chitte- 
ridge  (e),  where  the  Lord  Chancellor  held  that  annuities 
were  to  come  out  of  corpus;  but  there  the  will  was  differently 

(a)  2  Madd.  223.  (b)  20  Beav.  624.  (c)  11  Ves.  179. 

(rf)  2  V.  &  B.  65.  (e)  11  W.  R.  12, 
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framed^  and  I  may  observe  that  Stelfox  v.  Suffden  (a) 
was  not  cited^  and  that  no  general  rule  is  laid  down  that  a 
charge  on  rents  necessarily  implies  a  charge  on  corpu& 

The  annuities  given  by  the  codicil  are  limited  to  the 
minorities ;  and  it  is  clear  that  all  the  annuities  are  meant 
to  stand  on  the  same  footing.  Therefore,  in  eflfect,  it  is  a 
gift  out  of  the  rents  and  profits  during  minority.  Stdfox 
V.  Sugden  is  a  clear  authority  against  holding  this  to  be  a 
charge  on  the  corpus. 

The  exoneration  of  the  personalty  may  be  inferred : 
Bootle  V.  Blundsll  (6),  Dickin  v.  Edwards  (c),  Gordon 
V.  Duff  (d),  WUUama  v.  Hughes  (e),  Coard  v.  Bol- 
d&meaa  (/). 

There  is  here  a  clear  contemplation  of  a  surplus,  and 
that  is  conclusive. 

Mr.  Kay'  in  reply. — The  accumulation  clause  has  no 
bearing  in  proving  that  an  immediate  surplus  was  contem- 
plated, because  it  may  have  been  introduced  to  provide  for 
the  case  of  the  annuities  dropping  below  the  amount  of  the 
rents.  Besides,  it  applies  not  to  the  rents  only,  but  to  the 
income  of  realty  and  personality  together.  The  surplus 
contemplated  is  not  a  surplus  of  real  income,  as  in  Stelfox 
v.  Sugden  (a),  but  of  the  combined  income.  Phillips  v. 
Outteridge  is  very  strong  in  my  favour  on  the  question 
of  payment  out  of  corpus;  but,  independently  of  that  point, 
I  rely  upon  the  original  gift,  and  the  absence  of  anything  to 
discharge  the  personalty. 


1863. 


ArgummL 


Vice-Chancellor  Sir  W.  Page  Wood  : —  May  4th, 

The  question  on  this  special  case  is  one  which  very  fre*     Judgmmu. 
(a)  Johns.  234.  (e)  24  Id.  474 


(6)  19  Ves.  495. 

(c)  4  Hare,  273. 

(d)  28  Beav.  519. 


(/)22  Id.  391. 


6d8  CASES  IN  CHANCERY. 

quently  arises,  whether  certain  annuities  are  given  only  out 
of  particular  property,  or  whether,  though  they  be  charged 
primarily  on  that^  the  personal  estate  of  the  testator  m 
JudgmmiL  li^-ble  to  make  good  any  deficiency.  There  is  also  a  further 
question,  whether  the  annuities  are  payable  out'  of  corpus 
or  only  out  of  income. 

As  to  the  first  point,  the  authorities  may  be  ranged  under 
three  heads,  the  distinctions  being  perfectly  clear,  though 
there  is  often  much  difficulty  in  applying  them  to  a  parti- 
cular will. 

The  first  class  is  where  you  have  a  simple  gift  of  a  l^;acy 
or  annuity,  with  a  mere  charge  upon  real  estate ;  and  there 
the  personal  estate  is  not  only  not  exonerated,  but  remains 
primarly  liable  ;  just  as  in  the  case  of  a  charge  of  debts. 

Another  class  is  where  the  legacy  or  annuity  is  a  specific 
gift  out  of  real  estate,  which  is  assumed  to  be  sufficient  to 
cover  the  amount.  There  the  personal  estate  is  in  no 
way  liable,  and  if  the  specific  fund  fails,  the  gift  must  M 
with  it. 

The  third  class  is  intermediate  to  these,  where  a  legacy 
or  annuity  is,  as  it  is  termed,  demonstrative,  there  being  a 
clear  general  gift,  but  a  particular  fund  pointed  out  as  that 
which  is  to  be  primarily  liable,  on  failure  of  which  the 
general  personal  estate  remains  liable. 

It  is  not  necessary  to  dwell  on  the  first  class  of  l^acies, 
which  are  familiar  enough.  The  specific  class  of  l^;acies, 
where  the  gift  is  held  to  be  a  gift  of  a  particular  portion  of 
certain  specified  property,  is  illustrated  by  many  decisions. 
In  DicHn  v.  Edwarda  (a)  Vice-Chancellor  Wigram  points 
out  these  distinctions  very  clearly,  referring  to  an  early 
case  of  SavUe  v.  Blacket  (b),  where  the  principle  is  stated 
very  much  to  the  same  effect.  An  example  of  a  demon- 
Co)  4  Hare,  273.  (6)  1  P.  Wms.  778. 


\ 


Judgment. 
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strative  legacy  is  found  in  Mann  v.  Copland  (a).  There  1863. 
two  sources  were  pointed  out  from  which  an  annuity  was 
to  be  paid:  first,  out  of  certain  real  estate,  and,  failing  that^ 
out  of  a  sum  of  stock.  Both  funds  failed,  and  it  was  held 
that  the  annuity,  though  primarily  charged  on  the  parti- 
cular funds,  was  demonstrative  and  not  specific,  and  was 
therefore  to  be  made  good  out  of  the  personal  estate. 

The  point  in  all  these  cases  is,  to  ascertain  whether  the 
testator  has  merely  pointed  out  a  particular  fund  which  he 
desires  to  have  applied  in  paying  the  legacy,  or  whether 
the  legacy  itself  is  given  only  as  a  portion  of  the  specified 
fund. 

In  Dickin  v.  Ed/ivards  the  form  of  the  gift  was  this : 
There  was  first  a  charge  of  <f  1000  to  be  raised  by  sale  of 
timber  on  a  particular  estate,  without  any  previous  mention 
of  a  gift.  Then  this  £1000  was  bequeathed,  so  that  the 
thing  given  owed  its  existence  to  the  charge.  It  was  not 
a  bequest  of  a  sum  equivalent  to  the  charge,  but  a  gift  in 
terms  of  so  much  of  the  estate  as  constituted  that  charge. 

The  whole  class  of  cases  to  which  I  refer  was  commented 
on  at  some  length  by  Lord  Cottenham  in  Creed  v.  Creed  (6). 
This  was  an  appeal  upon  which  the  House  of  Lords  re- 
versed a  decision  of  Lord  St.  Lecmards,  which  was  itself  a 
reversal  of  a  judgment  of  Lord  FluvJcet  The  gift  was  in 
this  form :  a  gift  of  "  an  annuity  or  yearly  rent-charge  of 
£1000  charged  upon  and  to  be  issuing  and  payable  out  of 
all  testator's  real  estates  except  a  particular  estate  previously 
devised,  followed  by  other  annuities  given  in  the  same  way. 
Then  what  happened  was  this :  The  other  legacies,  which  in 
case  of  deficiency  of  the  personal  estate  were  charged  on  the 
realty,  exhausted  the  personal  estate ;  and  the  question  was, 
whether  the  annuities  were  entitled  to  any  priority  over 
the  legacies  as  against  the  real  estate.     Of  course,  if  the 

(a)  2  Madd.  223.  (b)  11  CI.  &  Fin.  491 
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1868.  annuities  were  to  be  regarded  as  specific  gifts  of  so  much  land 
as  would  produce  the  annuities,  they  could  not  be  affected  by 
the  charge  of  legacies  ;  but  Lord  St  Leonards  held  that  the 
annuities  were  not  of  this  specific  character,  and  that  the  lega- 
cies and  annuities  were  payable  pari  passu.  This  decision  was 
reversed  in  the  House  of  Lords,  and  Lord  Cottenham  (a)  com- 
ments at  some  length  upon  the  whole  class  of  cases.  He  says, 
''There  are  but  two  modes  by  which  the  annuities  and 
legacies  can  be  put  upon  the  same  footing :  first,  by  con- 
sidering the  annuities  as  general  bequests^  and  not  as 
specific  gifts  of  interest  in  the  lands ;  or,  secondly,  by  con- 
sidering the  legacies  as  specific  gifts  of  interest  in  the 
lands.  As  to  the  first,  gifts  of  annuities  were  formerly 
treated  as  specific  ;  but  when  Sir  Joseph  Jekyll,  in  Rogers 
y.  MiUicent,  decided  that  a  direction  to  lay  out  money  in 
the  purchase  of  an  annuity  was  only  a  pecuniary  legacy, 
it  was  thought  impossible  to  maintain  the  distinction,  and 
all  simple  gifts  of  annuities  were  held  to  be  pecuniary 
legacies.  Such  is  the  statement  of  Lord  Hardwicke  in 
Lewin  v.  Lewin,  This  rule,  however,  has  no  application 
to  the  gift  of  a  rent-charge  or  annuity  issuing  out  of  land, 
for  that  is  an  interest  in  the  land  itself,  and  necessarily 
specific.  The  very  case  occurred  in  Long  v.  Short.'*  Then 
Lord  Cottenham  mentions  other  cases,  and  distinguishes 
Mann  v.  Copland,  on  the  ground  that  in  that  case  there 
was  considered  to  be  a  distinct  intent  to  give  the  legacy,  the 
particular  property  out  of  which  it  was  to  come  being  a 
secondary  thought.  Then  he  refers  to  Fowlei'  v.  lYU- 
loughby  (6)  and  other  cases  of  demonstrative  legacies, 
where  the  legacy,  "though  charged  upon  a  particular 
fund,  does  not  fail  by  failure  of  the  fund  ;"  but  all  these, 
he  adds,  "  proceed  upon  the  construction  showing  a  gene- 
ral intent.** 


(a)  11  CI.  &  F.  508.  (6)  2  S.  &  S.  354. 
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These  are,  therefore,  the  three  classes  of  gifts :  First,  a  ]^^ 
general  gift,  in  which  no  special  fund  is  pointed  at  for 
payment ;  secondly,  a  specific  gift  out  of  a  particular  fund 
alone;  and,  thirdly,  a  gift  where  a  particular  fund  is  ^  r — 
pointed  out  as  primarily  applicable,  but  where  the  gift  is 
not  to  fail  by  the  failure  of  the  particular  fund.  In  this 
case  I  think  there  is  a  clear  intention  that  the  gift  should 
take  effect  in  any  event,  because,  after  bequeathing  several 
legacies,  the  testator  proceeds  thus :  **  I  give  and  devise 
the  following  annuities,"  specifying  them^  and  then  adds  a 
declaration  that  these  annuities  shall  be  paid  by  the 
trustees  out  of  the  rents  of  the  real  estate  thereby  devised. 
Subsequently^  there  is  a  gift  to  the  trustees  of  all  the  real 
estate  and  the  residuary  personal  estate,  upon  trust,  out  of 
the  rents  of  the  realty  to  pay  the  annuities,  and  subject 
thereto  to  apply  the  real  and  residuary  personal  estate 
upon  certain  specified  trusts. 

All  this  appears  to  me  only  to  show  that  the  testator, 
after  making  a  positive  gift,  points  out  the  particular  fund 
which  he  desires  to  have  first  applied,  and  which  he  sup- 
poses to  be  adequate  for  the  purpose.  It  is  clear  that  he 
preferred  that  the  gift  should  be  satisfied  out  of  the  realty 
rather  than  the  personalty ;  but  the  question  now  is,  whether 
he  preferred  that  it  should  fail  altogether  rather  than  be 
thrown  upon  the  personalty.  I  think  the  case  is  very 
similar  to  Mann  v.  Copland,  and  that  there  is  no  indica- 
tion of  an  intention  that  the  gift  was  to  fail  on  failure  of 
the  real  estate. 

The  codicil  does  not,  in  ^my  opinion,  at  all  assist  the 
contrary  contention,  but  exactly  accords  with  what  appears 
to  me  to  be  the  construction  of  the  will ;  for  the  testator 
Bays  that,  "in  addition  to  the  legacies  and  annuities  be- 
queathed by  the  will/'  he  gives  further  annuities  and  makes 
them  a  charge  upon  and  directs  payment  out  of  the  rents 
of  the  reid  estate. 
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18G3. 
Paget 

V. 

HuiSH. 
Judgment. 


I  think^  therefore,  I  must  hold  that  the  case  is  governed 
by  Mann  v.  Copland,  and  that  class  of  authorities,  all  of 
which  I  may  observe  are  collected  in  Mr.  Hawkins*  able 
Treatise  on  the  Construction  of  Wills.  The  deficiency 
must  accordingly  be  made  good  out  of  the  residuary  per- 
sonal estate. 


s 


1862. 
DtcA\th,\2th. 

Joint  Stock 
Company^^ 

"—UUraVires 

— Confirmation 

by  Omerdl 

Meeting, 

A  Life  and 
Fire  Assuranoe 


Re  era  ass  prance  COMPANY. 

Williams'  Case.— Anchob  Case. 

X  HIS  was  a  rehearing  of  the  applications  of  a  Mr.  Wil- 

liams  and  the  Anchor  Insurance  Compa/iiy,  to  prove 

against  the  Era  Company,  which  was  in  course  of  winding 

-  up.    The  claimants  were  Originally  creditors  of  another 

Company  pur-        ^  o         j 

chased  the  busi-  Company,  The  Saxon,  yi\iOSQ  business  the  Era  had  pur- 
-'  "  chased,  or  purported  to  purchase.     The  deed  by  which  this 

transaction  was  carried  out  was    confirmed 


8] 


took  the  liabl 

lities  of  a  Life 

AsflarauceCom- 

panj,  the  par« 

chase  being 

confirmed  bj  _ 

meetings^^^of '*^    that  the  purchase  of  the  Saxon  business  by  the  Eixk  was 
J^^^^JPP*"*®-^'  ultra  vires,  and  that  the  claimants  did  not  thereby  become 


by 

general  meetings  of  both   Companies.      On   the  original 
hearing  in  November,  1860  (a),  the  Vice-Chancellor  held 


creditors  of  the  Era, 


Upon  this  decision  (the  Saxo^i  Company  being  also  in 
course  of  winding-up,)  the  Anchor  Company  applied  to  prove 


qnently  acted 
upon. 

The  deed  of 
the  purchasing 
Company 
empowered 

a  general  meet-  against  the  Saxoit,  and  a  similar  application  was  made  by  the 
any  ncTrcqui'r-  ^^^^  Company ^  who  had  paid,  in  discharge  of  »8axon  liabi- 
oUuchmeeui'^"  jitics,  under  the  attempted  transfer  of  the  business,  more 

and  to  deter-  '  (a)  Reported  2  J.  &  H.  400. 

mine   on    any 

question  relating  to  the  affairs  of  the  Company  which  should  arise  in  the  course  of  the  con- 
duct or  management  thereof.  It  also  empowered  the  directors,  where  the  deed  was  ailent, 
to  act  in  the  direction  of  t!ie  concerns  of  the  Company,  as  at  their  absolute  direction  thej 
should  think  most  conducive  to  the  interests  of  the  Company.  The  purchaso  haTing 
been  to  a  great  extent  carried  out  : — 

Held,  under  the  circumstances,  following  ^' Era  Case"  (1  D.  G.  J.  &  S.  19), 
that  the  creditors  of  the  selling  Company,  who  had  been  thus  adopted  as  creditors  of 
the  purchasing  Company,  were  entitled  to  prove  against  the  latter,  which  was  in  cooxse  of 
winding  up.  But,  semble^  that  the  purchase  was  not  originally  within  the  powers  of  the 
durectors  ;  and  qucere  what  is  sufficient  to  constitute  acquiescence  on  the  part  of  ahareholdeo. 


Williams* 
Casb. 

StaUm^ni, 


CASES  IN  CHANCERY.  678 

than  the  amount  of  the  assets  they  had  received.  Upon  1862. 
these  applications,  which  were  heard  in  June,  1862,  the  r^I^^T^Xs- 
Vice-Chancellor  held  that,  the  transfer  being  ultra  vires,  "^^p^"^ 
the  Anchor  was  entitled  to  prove  against  the  Saaon,  the 
consideration  for  the  abandonment  of  their  claim  having 
been  since  ascertained  to  have  been  a  nullity.  The  claim  of 
the  Era  Vompcmy  was,  however,  disallowed,  on  the  ground 
that  the  Saxon  could  not  be  restored  to  its  original  posi- 
tion. From  this  last  decision  the  Era  Company  appealed; 
and,  on  November  21,  1862,  the  appeal  was  dismissed, 
not  wholly  on  the  ground  on  which  the  Vice-Chancellor 
had  proceeded,  but  on  the  ground  that,  under  the  terms  of 
the  deed  of  settlement,  either  the  transfer  of  the  business 
was  not  ultra  vires  the  purchasing  Company,  or,  if  so,  had 
been  so  acquiesced  in  as  to  bind  all  the  shareholders  of  the 
Company. 

This  hearing  is  reported  in  1  De  Gex,  J.  &  S.  29. 

In  consequeuce  of  this  decision,  the  claims  of  WiUiams 
and  the  Anchor  Company  to  prove  against  the  Era  were 
reheard. 


Mr.  Daniel,  Q.C.,  and  Mr.  W.  Morris,  for  WiUiama.  Argument. 

Mr.iJott,Q.C.,  and  Mr.Rodwdl,  for  iheAn^hor  Company. 

Mr.  Giffard,  Q.C.,  and  Mr.  ReiUy,  for  the  oflScial 
manager  of  the  Era. 

Mr.  Willcock,  Q.C.,  and  Mr.  Roxburgh,  for  the  Creditor's 
Bepresentative. 

Mr.  Dani^^  replied. 

The  arguments  used  and  the  authorities  referred  to  were 
substantially  the  same  as  on  the  former  hearing,  reinforced 
by  the  decision  of  the  Lords  Justices  already  referred  to. 

VOU   I.  Y  Y 


if  £r^ 

l'     & 


▼  i-j: 


4-. ..•!_-    .«r    ir.f-. 


:tjje£ 


^Ei--i^  &3T  Ksicoft.  ichs,  or  any 
T*a;.i^  *:  lie  if^^itgn  or  m&xn 
V  fffit«?  izr:  azpi  exfcute  mnj  k 
5:r  lie  II  'i  '\mkt\  to  arbhiatkm 
"V^-^^a*  &zii  V?  cticspoaad  fior  or  ab 
cv-.?;  %  ire  Cctnpicj.  mud  to  sigi 
.r'cprzciiae.  cccTejmDep,  or  aKignn 
!^Aie  ry  a^r  Jirixor  to  the  sodetj, 
:ie  oKtif  cite  cr  ether  discfamige  o! 
T«fi:«  cr  >ther  pervon  indebted  to 
a;:t?iorap  the  chairman,  depaty  d 
liredcrs,  or  the  manager,  to  proi 
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Company  from  any  bankrupt  or  insolvent,  and  generally, 
where  the  deed  was  silent  or  did  not  otherwise  provide,  to 
act  in  the  direction  of  the  concerns  of  the  Company  in  such 
manner  as  at  their  absolute  discretion  they  should  think 
most  conducive  to  the  interests  of  the  society,  and  for  that 
purpose  to  make,  do,  and  execute  all  such  acts,  deeds, 
matters,  and  things  whatsoever  as  might  be  requisite  or 
expedient  in  thiat  behalf. 


1862. 
Re  Era 

A  881' RANG  S 

Company : 

Anchor 
Casb. 

Argument. 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

These  cases  have  been  re-heard  before  me  under  the 
following  circumstances: — 

In  both  cases  the  debts  sought  to  be  proved  against  the 
Era  were  originally  debts  of  the  Saxon  Company  ;  and  Mr. 
WiUiama  and  the  Anchxyi'  Compomy  claimed  to  have 
become  creditors  of  the  Era  Company  by  reason  of  the 
Era  having  purchased  the  business  of  the  Saxon,  and 
undertaken  all  its  liabilities,  including  those  of  the  present 
claimants  who  were  specially  named  in  a  schedule  of  lia- 
bilities annexed  to  the  purchase  deed. 

On  the  former  hearing,  I  held  that  it  was  not  withim  the 
powers  either  of  the  directors  of  the  Era  or  of  the  Com- 
pany in  general  meeting  to  purchase  the  business  of  another 
Company,  and  that  these  liabilities,  therefore,  could  not  be 
established  against  the  Era  Company.  There  was  also 
another  question  discussed  before  me,  whether  there  had 
not  been  such  acquiescence  as  to  bind  the  whole  body  of 
the  Era  shareholders  to  the  purchase  of  the  business  as 
carried  out,  notwithstanding  any  infirmity  in  the  original 
deed.  Upon  this  pointy  also,  I  came  to  the  conclusion^  that 
there  had  been  no  such  acquiescence  as  to  make  the  deed 
binding  on  the  whole  body  of' the  shareholders.     For  these 
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The  following  clauses  of  the  deed  of  settlement  of  the 
Era  were  referred  to : — 

Clause  13  provided,  that  it  should  be  competent  for  any 
general  meeting,  ordinary  or  extraordinary,  to  elect  direc- 
tors aud  auditors,  and  to  remove  them  and  to  vary  their 
number  in  manner  therein  provided,  and  to  receive,  examine^ 
aud  pass  or  reject  the  accounts,  balance-sheets,  and  reports 
of  the  directors  and  auditors,  and  (if  any)  of  the  actuary, 
to  compel  the  production  of  any  book,  paper,  deed,  or  docu- 
ment belonging  to  the  society,  and  generally  to  control  the 
board  of  directors,  to  authorise  any  act  to  which  the  sanc- 
tion of  a  general  meeting  was  thereby  made  requisite, 
and  to  discuss,  and,  subject  to  the  following  clauses  and  the 
provisions  of  the  deed,  to  determine  upon  any  question 
matter,  or  thing  relating  to  the  affairs  of  the  Company 
which  should  arise  in  the  course  of  the  conduct  or  manage- 
ment thereof,  and  should  be  brought  before  such  meeting 
by  any  shareholder. 

Clause  88  provided,  that  it  should  be  competent  for  the 
directors  to  alter,  rescind,  or  abandon  any  contract  that 
might  be  entered  into  by  them  on  behalf  or  in  the  name 
of  the  Company,  and  also  to  institute,  conduct,  and  com- 
promise, terminate,  and  abandon,  as  they  might  think  ex- 
pedient, any  actions,  suits,  or  any  other  legal  proceedmgs 
relating  to  the  property  or  affairs  of  the  society,  and  also 
to  enter  into  and  execute  any  such  bond  or  agreement 
for  the  submission  to  arbitration  as  was  specified  in  this 
clause,  and  to  compound  for  or  abandon  any  debt  or  debts 
owing  to  the  Company,  and  to  sign  or  execute  any  deed  of 
compromise,  conveyance,  or  assignment  of  estate  and  effects 
made  by  any  debtor  to  the  society,  and  to  sign  and  execute 
the  certificate  or  other  discharge  of  any  bankrupt  or  insol- 
vent, or  other  person  indebted  to  the  society,  and  also  to 
authorise  the  chairman,  deputy  chairman,  or  any  of  the 
directors,  or  the  manager,  to  prove  any  debt  due  to  the 
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Company  from  any  bankrupt  or  insolvent,  and  generally, 
where  the  deed  was  silent  or  did  not  otherwise  provide,  to 
act  in  the  direction  of  the  concerns  of  the  Company  in  such 
manner  as  at  their  absolute  discretion  they  should  think 
most  conducive  to  the  interests  of  the  society,  and  for  that 
purpose  to  make,  do,  and  execute  all  such  acts,  deeds, 
matters,  and  things  whatsoever  as  might  be  requisite  or 
expedient  in  that  behalf. 
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1862. 

Re  Era 

assurancs 

Company : 

Anchor 
Casb. 

Argument. 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

These  cases  have  been  re-heard  b^ore  me  under  the 
following  circumstances: — 

In  both  cases  the  debts  sought  to  be  proved  against  the 
Era  were  originally  debts  of  the  Saxon  Compam^y  ;  and  Mr. 
WiUiama  and  the  Arichoi*  Compa/ay  claimed  to  have 
become  creditors  of  the  Era  Company  by  reason  of  the 
Era  having  purchased  the  business  of  the  Saxon,  and 
undertaken  all  its  liabilities,  including  those  of  the  present 
claimants  who  were  specially  named  in  a  schedule  of  lia- 
bilities annexed  to  the  purchase  deed. 

On  the  former  hearing,  I  held  that  it  was  not  withim  the 
powers  either  of  the  directors  of  the  Era  or  of  the  Com- 
pany in  general  meeting  to  purchase  the  business  of  another 
Company,  and  that  these  liabilities,  therefore,  could  not  be 
established  against  the  Era  Company.  There  was  also 
another  question  discussed  before  me,  whether  there  had 
not  been  such  acquiescence  as  to  bind  the  whole  body  of 
the  Era  shareholders  to  the  purchase  of  the  business  as 
carried  out,  notwithstanding  any  infirmity  in  the  original 
deed.  Upon  this  point,  also,  I  came  to  the  conclusion,  that 
there  had  been  no  such  acquiescence  as  to  make  the  deed 
binding  on  the  whole  body  of 'the  shareholders.     For  these 
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Rb  Era 
assuranci 
Company: 

Anchob 
Cabb. 

JudgmenL 


reasons  I  disallowed  both  the  claiins  to  prove  against  the 
Era. 

Subsequently,  the  Era  brought  forward  a  claim  in 
the  winding-up  of  the  Saaxm,  to  prove  for  all  the  debts  of 
the  SaxoUy  which  they  (the  Era)  had  paid  under  the 
terms  of  the  purchase  deed,  which  I  had  held  to  be  invalid. 
Upon  that  I  held  that  matters  had  proceeded  too  £ar  to 
allow  of  such  a  course ;  that  the  Era,  having  assumed  the 
business  and  taken  the  assets  of  the  Saxon  (though  not»  as  it 
appeared,  to  the  full  amount  of  the  liabilities  which  they 
had  discharged),  it  was  impossible  to  restore  the  Saxon  to 
the  position  which  it  occupied  before  the  attempted  trans- 
fer of  the  business,  and  that  justice  could  not  be  done 
under  the  circumstances^  by  relieving  one  party  to  the 
agreement  of  the  consequences  which  had  resulted  from  it 

That  decision  was  appealed  from,  and  the  Lords  Justices, 
while  arriving  at  the  same  conclusion,  did  so  upon  grounds 
different  from  those  on  which  I  had  proceeded.  They 
gave  no  opinion  whether  the  relief  sought  was  precluded, 
as  I  considered,  by  the  matter  having  gone  too  far  between 
the  two  Companies,  but  took  much  higher  ground.  The 
Lord  Justice  Knight  Bruce  rested  his  judgment  mainly 
on  the  ground  of  acquiescence  binding  on  all  the  share- 
holders of  the  Era  Corapany^  intimating,  at  the  same  time, 
a  strong  opinion  that  the  original  contract  was  valid.  The 
Lord  Justice  Turner  expressed  a  decided  opinion  that  the 
original  contract  (if  not  strictly  within  the  scope  of  the 
deed  of  settlement)  was,  at  any  rate,  within  the  competency 
of  the  directors  with  the  sanction  of  a  general  meeting. 
What  I  have  to  consider  is,  whether,  now  that  I  am 
instructed  by  the  judgment  of  the  Court  above,  I  ought 
still  to  hold  that  the  purchase  of  the  business  was  beyond 
the  powers  of  the  Company,  and  that  there  was  no  such 
degree  of  acquiescence  as  would  suflSce  to  prevent  the  Com- 
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pany  from  treating  the  transaction  as  invalid  If  I  decide 
either  that  the  agreement  was  originally  good,  or  that,  by 
reason  of  acquiescence,  it  cannot  be  questioned,  both  the 
claimants  before  me  must  be  admitted  to  prove.  There  is, 
no  doubt,  considerable  difference  between  the  rejection  of 
the  claim  of  the  Era  to  be  recouped  their  payments  under 
the  deed,  and  the  establishment  against  the  members  of 
the  Company  of  debts  which  they  say  they  never  became 
bound  to  pay.  Nevertheless,  if  I  come  to  a  conclusion  in 
favour  either  of  the  validity  of  the  deed,  or  of  the  suffici- 
ency of  the  acquiescence  relied  on,  I  must  admit  the  claims. 

I  do  not  understand  the  Lords  Justices  to  dissent  from 
my  former  opinion,  that  the  amalgamation  was  not  within 
the  powers  of  the  Board  of  Directors;  but  I  went  further, 
and  held  that  it  was  not  within  the  powers  of  the  Company 
in  general  meeting.  That  opinion,  however  much  it  may 
be  shaken  by  the  contrary  view  of  the  Lord  Justice  Tv/raer, 
is,  I  confess,  still  unchanged.  The  business  of  the  Com- 
pany was  to  be  carried  on  in  the  ordinary  mode  of  conduct- 
ing insurance  business,  the  shareholders  relying  on  the 
skill  and  care  of  the  directors  i  and  I  cannot  see  how  the 
purchase  of  the  business  of,  it  may  be,  twenty  other  offices 
in  the  mass  can  be  regarded,  in  the  absence  of  any  special 
power,  as  within  the  scope  of  the  deed.  In  this  view,  I  am 
justified  by  the  observations  of  Lord  Cranworth  in  the  case 
of  Eraest  v.  NicholU  (a),  "The  transaction  in  question 
was  a  purchase  by  the  one  company  of  the  goodwill  and 
the  whole  concern  of  the  other.  That  would,  ordinarly 
speaking,  be  a  transaction  in  which  no  company  would  be 
justified  in  engaging,  because  it  cannot  be  said  to  be  within 
the  ordinary  scope  of  the  company  to  purchase  the  good- 
will of  another.''  I  entirely  concur  in  that  opinion.  It 
seems  to  me  that  this  view  is  confirmed  by  the  considera- 
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tion  that  the  skill  to  carry  on  a  particular  business,  for 
which  directors  must  be  supposed  to  be  selected,  is  veiy 
different  from  the  skill  required  to  guard  against  firaud,  and 
to  conduct  to  a  prosperous  issue  the  purchase  of  a  distinct 
concern  with  all  its  engagements  and  liahilitiea  1  feel  the 
weight  of  this  argument  very  strongly;  and,  indeed,  I  doubt 
whether  the  Lord  Justice  Turner  intended  to  go  so  far  as 
to  say  that  such  a  transaction  would  be  within  the  ordinary 
scope  of  the  business  of  a  company.  For  I  obsenre  that  he 
reftrs  to  the  powers  of  the  directors  under  the  38th  section, 
and  to  the  general  power  given  to  the  shareholders  by  the 
I3th  section,  of  ratifying  what  the  directors  may  have  done. 
That,  no  doubt,  raises  a  distinct  question,  upon  which  some 
light  is  thrown  by  the  case  of  Simpson  v.  Westminster 
Palace  Hotel  Company ^  where,  under  somewhat  similar 
words,  it  was  held  that  a  large  part  of  an  hotel  could  be  let 
for  a  term  of  years  as  a  public  office. 

The  question  as  to  the  right  way  of  construing 
general  clauses  of  this  description  is  a  very  large  one,  which 
I  should  be  glad  to  see  concluded  by  authority.  Such 
clauses  are  of  constant  occurrence;  precisely  the  same 
clause  came  beforo  me  in  the  case  of  the  Eagle  Company  {b), 
and  they  have,  no  doubt,  become  common  forms.  It 
is  of  great  importance,  therefore,  that  the  extent  of  the 
powers  conferred  by  them  should  be  ascertained.  In  the 
Eagle  case  I  thought  myself  justified  in  holding  such  a 
clause  sufficient  to  enable  the  directors  to  bind  the  Com- 
pany in  equity  by  an  undertaking,  under  their  hands,  to 
issue  a  policy,  tliough  the  deed  required  all  policies  to  be 
under  seal;  an  opinion  to  which  I  still  adhera  The  dif- 
ficulty that  weighs  on  my  mind  is  this,  whether  the 
p jwer  to  act  in  the  concerns  of  the  Company,  as  the  direc- 
tors should  think  most  conducive  to  its  interests,  must  not 
be  taken  to  involve  the  condition  that  the  acts  done  shall 

(6)  4  K.  &  J.  549. 
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be  not  dehors  the  scope  of  the  business  for  which  the  Com- 
pany was  originally  formed  ;  and  if  so,  this  purchase  would 
not  in  any  view  be  within  the  power  so  understood. 

The  other  point,  as  to  acquiescence,  is  one  of  great  diffi- 
culty. It  is  undoubtedly  very  hard  to  say  that  share- 
holders, if  not  originally  bound,  can  become  so  by  acqui- 
escence in  matters  of  which  they  are  supposed  to  be 
cognisant,  when  they  could  only  become  so  by  attending 
general  meetmgs,  from  which  many  shareholders  must 
always  be  absent.  Still,  as  both  the  Lords  Justices  concur 
in  thinking  that,  there  was  complete  acquiescence  in  the 
present  case,  and  having  regard  to  the  authorities,  such  as  the 
German  Mining  case  and  others,  where  it  has  been  held 
that  a  company  is  bound  to  repay  moneys  applied,  t  .ough 
without  due  authority,  for  its  benefit,  I  do  not  feel  so 
strongly  on  this  as  upon  the  other  question  with  respect 
to  the  ori^inal  validity  of  the  deed.  My  difficulty  is  that 
the  judgment  of  the  Lords  Justices  in  the  Era  case  seems 
to  rest  in  some  degree  on  acquiescence  as  between  the  Era 
and  Saxon  Companies,  and  it  is  not  easy  to  see  how  any 
acquiescence  as  between  Company  and  Company  can  be  a 
bar  to  the  resistance  of  an  individual  shareholder  who  haa 
not  acquiesced  in  the  purchase.  I  am  far  from  sayings 
however,  that  justice  is  not  done  by  this  conclusion,  when 
the  special  circumstances  of  the  case  are  regarded,  the 
Era  having  taken  all  the  assets,  and  it  being  impossible 
to  restore  the  Saxon  Company  to  their  old  position. 

Upon  the  whole,  therefore,  though  not  without  some 
doubt,  I  have  come  to  the  conclusion,  that,  after  the  strong 
expression  of  opinion — and  not  opinion  only,  for  it  consti. 
tuted  the  ratio  decidendi-^of  the  Lords  Justices,  I  ouglit 
to  spare  the  parties  the  expense  of  an  appeal  by  admitting 
these  claims  to  proof. 


1868. 
Kb  Eka 

ASSURAKOB 
COMPANT: 

Anchor 
Case. 

JudgmeiU. 


680  CASES  IN  CHANCERY. 

1863. 

^;ri8^.  COOPER  V.  UTTOXETER  BURIAL  BOARD. 

phn^talAJ^  IN  this  case  the  Defendants'  Answer  (paragraph  46)  had 
^**^l^!l[i!r  admitted  in  terms  that  a  certain  letter  mentioned  in  the 

•ton  on  itecoTcu 

Where,  by  an  Bill  had  been  received,  and  that  no  reply  had  been  made  to 

SS^^to*"  **•    In  point  of  feet,  two  letters  had  been  receiyed;  the  one 

^u°*Bi,aparty  which  was  the  subject  of  the  interrogatory  had  been  an- 

cauBed  imin-  swered,  the  other  had  not  been  so.     The  Defendants  now 

make  an  ad^  wished  to  file  a  supplemental  Answer  to  correct  the  mis- 

SaiT^to  the'  *^®  '  ^^^  *^®y  produced  the  evidence  of  thdr  solicitor  to 

fact,  the  Court  ghow  that,  l)y  some  mistake  in  the  instructions  to  prepare 

allowedtheDe-     ,       ,  ,.,,,,  ,  i       ,  , 

fendantstofile    the  Answer  which  had  been  sent  to  counsel,  the  second 

an'sTO-l^wT^-  ^^^^^  ^°*y  '^^  ^^^  referred  to,  and  that  the  Answer  was 

mentofcoeti.     o^ly  intended  to  refer  to  that  letter.     The  question  was, 

whether,  the  Answer  containing  an  express  admission  in 

the  Plaintiff's  favour,  but  which  was  contrary  to  the  &ct^ 

the  Defendants  could  now  correct  the  error. 


Mr.  n.  Cddman  Jones,  for  the  Plaintiff. 
Mr.  E.  K.  Karala/ie,  for  the  Defendants. 


Judgment.        VlCE-CHANCELLOR   SiR  W.   PAGE  WOOD  :— 

I  think  this  iudulgence  ought  to  be  granted.  There  has 
certainly  been  most  extraordinary  negligence ;  at  the  same 
time,  the  instructions  having  been  verified  on  oath,  and  it 
appearing  that  only  the  second  letter  was  there  referred  to, 
so  that  I  am  satisfied  that  there  was  no  intention  to  tell 
anything  other  than  the  truth,  I  think  the  supplemental 
answer  may  be  admitted,  but  the  Defendants  must  pay  the 
costs. 
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KE  ARNS  V.  LEAF.  -^^*  ^^'*- 

1864. 

ALDEBERT  v.  KEARNS.  Jan.  28(*,  2^th. 

j^  Joint  Stock 

1  HESE  two  cases  are  reported  together,  although  hearfi  p^^SS^ 
at  diflFerent  times,  both  of  them  being  suits  by  policy-  Amalgam^jon 
holders  in  the  Argus  Life  Assurance  Company,  seeking  to  ^^policy-holder, 
restrain  a  proposed  transfer  of  the  Argus  business  and  ^7^^*^P^^^*^ 
funds  to  the  Eoffle  Insurance  Company.  The  former  suit  Compwij  were 
was  compromised  after  a  full  argument,  which  it  has  been  ^^^  ^^  ^^^ 
thought  desirable  to  report  as  bearing  equally  upon  both  ^^^^„ 

cases.  of  profit  by  way 

of  bonus— 
Held,  entitled 

The  Argus   Company  was  formed  in   1838,  under  a  toaniiyuno- 

^  x-      ./  '  ^  ^Iqq  ^  restrain 

deed  of  settlement  without  registration,  with  a  nominal  the  Company 
capital  of  jPSOO^OOO,  of  which  not  more  than  jPl  2,000  had  fe^^" 
been  paid  up.    By  the  prospectus  which  was  issued,  and  J^°*JJ  J^f 
in  practice,  the  business  was  divided  into  the  '*  Bonus  or  other  Company 

,  contrary  to  the 

Profit  Branch/'  and  the   "  Non-Bonus  or  Low  Premium  provisions  of 
Branch;"  and  the  assured  in  the  Bonus  Branch  were  by  uem«Ii^anr* 
the  terms  of  the  prospectus  and  of  their  policies,  to  have  without 

^       '^  ^  r  '  making  pro- 

,f  80  per  cent  of  the  profits  divided  among  them.    The  yision  out  of 
deed  however  contained  no  directions  as  to  this  division,  for  payment  of 
The  poUcies  provided  that  the  funds  or  property  of  the  ^iJy^"*^'" 
Company  should,  according  to  the  provisions  of  the  deed  of 
settlement,  be  subject  and  liable  to  pay  within  one  month 
after  the  required  proof  of  death  the  sum  assured ;  and  the 
bonus  policies  also  provided  that  the  assured  should,  after 
the  first  five  years,  be  entitled  to  share  in  £80  per  cent,  of 
the  profits,  according  to  the  annual  valuation ;  and  the  171st 
clause  hereinafter  set  forth  of  the  deed  of  settlement  was 
expressly  incorporated  as  one  of  the  conditions  of  each 
policy. 

The  prospectus  of  the  Company  pointed  out  that  the 
greatest  security  was  given  to  the  assured  by  the  large 
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proprietary  and  subscribed  capital,  and  by  the  accumulating 
premium  fund. 

The  Plaintifis  Keams  and  A  Idebert  were  holders  of  bonus 
policies.     In  1861  the  report  of  the  Company  showed  an 

annual  income  of  ^85,000,  and  an  accumulating  premium 

^"^'"'^      fund  of  ^500,000. 

In  1862,  the  Directors  of  the  Argus  Company  entered 
into  a  negotiation  for  the  transfer  of  their  business  and 
funds  to  the  Eagle  Insurance  Company. 

By  a  resolution  passed  and  confirmed  at  two  general 
meetings  of  the  proprietors  of  the  Argus,  on  the  11th  of 
August  and  the  16th  of  September,  1862,  it  was  resolved 
that  two  clauses,  A.  and  B.,  should  be  added  to  the  deed. 
Clause  A.  was  as  follows : — That  an  extraordinary  general 
meeting,  specially  called  for  the  purpose,  shall  have  full 
power,  with  the  consent  of  three- fourths  of  the  votes  of  the 
proprietors  present  and  voting,  to  resolve  that  the  business 
of  this  Company  shall  be  transferred  to  any  other  Company 
associated  for  like  purposes  and  carrying  on  the  like  busi- 
ness, upon  such  terms  as  may  be  agreed ;  and  to  appoint  a 
committee  of  not  less  than  five  proprietors,  of  whom  three 
shall  form  a  quorum,  for  the  purpose  of  carrying  such  reso- 
lution into  effect  And  that  such  committee  may  thereupon 
proceed  in  such  manner  as  they  shall  think  proper,  to  meet 
or  provide  for  the  existing  engagements  of  the  Company, 
and  cause  so  much  of  the  funds  or  property  of  the  Company 
as  shall  not  be  required  for  the  purposes  aforesaid,  after 
making  such  compensation  to  the  directors  and  officers  of 
this  Company  as  to  the  said  committee  shall  appear  just, 
to  be  paid  and  distributed  among  the  proprietors  for  the 
time  being,  or  their  respective  executors  or  administrators, 
in  the  proportions  to  which  they  shall  respectively  be  en- 
titled thereto. 
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On  the  23rd  September,  1862,  in  reply  to  an  application 
on  behalf  of  several  policy  holders,  the  actuary  of  the  Argus 
stated  that  no  agreement  had  yet  been  entered  into  to 
amalgamate  with  another  Crompany,  and  that  therefore  no 
communication  had  been  made  to  the  Argus  policy- 
holders. 

On  the  25th  September,  1862,  a  circular  was  issued  to 
the  policy-holders  by  the  actuary  of  the  Argus,  stating  the 
negotiation  with  the  Eagle,  and  that  the  principal  terms 
were—"  The  EagU,  on  receiving  £360,000  of  the  funds  of 
the  Argus,  to  take  all  the  liabilities  of  the  Argus,  the 
participating  policy-holders  to  idiare  pari  passu  with  those 
oiihe  Eagle r 

On  the  14th  October,  1862,  at  a  special  extraordinary 
general  meeting  of  the  Argus  proprietors,  it  was  resolved 
that  it  was  expedient  to  transfer  the  business  of  the  Eagle 
on  the  basis  of  a  proposal  laid  before  the  meeting ;  and  a 
committee  was  appointed  to  negotiate  and  conclude  the 
transfer  or  amalgamation. 

On  the  28th  of  October,  1862,  a  second  circular  was 
issued  to  the  policy-holders,  signed  by  the  members  of  the 
committee,  stating  that  an  agreement  had  been  entered' 
into  for  the  transfer  of  the  business  to  the  Eagle,  and 
setting  forth  the  supposed  advantages  which  would  accrue 
to  the  policy  holders.- 

The  agreement  was  entered  into  between  the  Argus 
committee  and  the  trustees  and  directors  of  the  Eagle 
Company,  and  executed  on  the  8th  of  November,  1862,  and 
provided,  that  the  business  and  goodwill  of  the  Argus 
should  be  transferred  to  the  Eagle  as  from  the  30th  of 
June,  1862;  that  the  debts  and  liabilities  of  the  Argus 
should  be  borne  by  the  Eagle,  who  were  to  indemnify  the 
Argus  against  them ;  that  all  the  property  of  the  Argus 
on  the  30th  of  June,  1862,  should  vest  in  the  Eagle;  that 
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the  Eagle  Company  should  pay  to  the  Argus  £164,000,  in 
such  manner  as  the  committee  should  direct;  that  share- 
holders in  the  Argua  should  have  allotted  to  them  five 
Eagle  shares  at  £6  per  share  for  every  Argue  share;  that 
Argua  policy-holders  should  have  the  option  of  an  indorse- 
ment on  their  policies  or  new  Eagle  policies  for  the  same 
amount,  at  the  same  premium  and,  as  to  participating 
policies,  conferring  the  same  privileges,  as  if  they  had  ori- 
ginally insured  in  the  Eagle,  including,  as  to  bonus  policies, 
the  right  of  participating  as  from  the  SOth  June,  1862, 
pari  passu  with  the  Eagle  policy-holders;  and  also  to 
receive  such  sum  as  would  have  been  payable  as  bonus  by 
the  Argue  Company  up  to  the  SOth  of  June,  1862 ;  that 
two  directors  of  the  Argue  should  join  the  Eagle  board; 
that  either  party  might  cancel  the  agreement  by  notice 
within  the  time  specified. 

The  two  bills  were  filed  to  restrain  the  said  transfer,  the 
bill  in  Aldebert  v.  Leaf  praying  that  it  might  be  declared 
that  the  proposed  or  any  like  agreement  ought  not  to  be 
carried  into  effect  with  the  Eagle  or  any  other  Company; 
that  the  Plaintifif  might  be  declared  to  be  entitled  to  the 
security  of  the  funds  and  property  of  the  Argue,  or  a  com- 
petent part  thereof,  and  that  such  competent  part  might  be 
secured  to  answer  the  Plaintiff's  policy;  that  any  sum 
received  by  way  of  compensation  by  the  Defendants,  the 
directors  and  secretary  of  the  Argua ^  might  be  treated  as 
assets  of  the  Argua,  applicable  to  make  good  any  bonus 
coming  to  the  Plaintiff;  that  an  account  might  be  taken 
of  the  profits  of  the  Argus  represented  by  the  said  sum 
of  £164,000,  and  that  the  Plaintiff  might  be  paid  such 
bonus  as  he  was  entitled  to  thereout ;  and  for  an  injunction 
to  restrain  the  directors  and  officers  of  both  Companies 
from  proceeding  with  the  said  agreement ;  and  that,  if  ne- 
cessary, the  Plaintiff  might  be  taken  as  representing  all  the 
bonus  policy-holders  in  the  Argua  other  than  the  Defen- 
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dantSy  and  that  the  Defendants  (some  of  whom  held  non- 
bonus  policies),  might  be  taken  to  represent  all  the  non- 
bonus  policy-holders. 

The  deed  of  settlement  of  the  Argus  contained  the 
following  clauses. 

19.  That  three-fourths  of  the  votes  of  the  qualified  pro- 
prietors present  at  two  successive  extraordinary  general 
meetings  specially  called  for  the  purpose,  or  at  the  ballots 
or  ballot  which  may  be  taken  in  c<msequence  of  being 
demanded  at  such  meetings  or  either  of  them,  shall  be  re- 
quisite to  make  new  laws,  regulations,  and  provisions  for 
the  Company  or  to  dissolve  the  Company. 

26.  That  it  shall  be  lawful  for  every  annual  general 
meeting  to  declare  the  amount  of  the  profits  which  shall 
have  accrued  to  the  Company  conformably  to  the  state- 
ment made  out  by  the  actuary  of  the  Company,  and  to  be 
produced  at  the  meeting  by  the  board  of  directors  pur- 
suant to  the  direction  hereinafter  for  that  purpose  con- 
tained. [By  a  subsequent  resolution,  power  was  given  to 
divide  the  whole  or  any  poriiion  of  the  profits  among  the 
proprietors  according  to  their  interests  by  way  of  bonus.] 

28.  That  two  successive  extraordinary  general  meetings, 
specially  called  for  the  purpose,  shall  have  full  power  to 
make  any  new  laws,  regulations,  and  provisions  for  the 
Company,  or  to  amend,  alter,  or  repeal,  either  wholly  or  in 
part,  all  or  any  of  the  existing  laws,  regulations,  and  pro- 
visions of  the  Company. 

29.  That  two  successive  extraordinary  general  meetings, 
specially  called  for  the  purpose,  shall  have  full  power  to 
come  to  a  resolution  to  dissolve  the  Company,  provided 
such  dissolution  shall  have  been  previously  approved  of  and 
recommended  by  the  board  of  directors,  but  not  other- 
wise. 


686 


1862. 


StaUmetU. 


686 


CASES  IN  CHANCERY. 


V. 

Leaf. 
Statement 


1862.  64.  That  the  board  of  directors  shall  cause  the  sum  to 

KsIbns       ^  claimed  under  every  policy  issued  by  the  Company, 
j^^         except  in  those  cases  in  which  the  board  are  hereinbefore 
Aldrbekt     authorised  to  defer  the  payment  thereof,  to  be  paid  within 
three  calendar  months  after  proof  of  the  death  of  every 
person  on  whose  life  the  assurance  shall  have  been  made 
shall  have  been  received  at  the  ofiSce  of  the  Company,  and 
any  other  satis&ctory  proof  and  information  respecting  the 
claim  that  the  board  shall  require  shall  have  been  received 
at  the  office  for  the  time  being  of  the  Company  in  London 
or  Westminster,     Provided  nevertheless,  that  it  shall  be 
lawful  for  the  board  of  directors  to  pay  the  sum  claimed 
under  any  policy,  either  immediately  upon  or  at  any  time 
before  the  expiration  of  three  calendar  months  after  such 
proof  and  information  as  aforesaid   being  made,  on  de- 
ducting from  such  sum  a  discount  after  the  rate  of  ^5  per 
cent,  for  every  £100  by  the  year 

86.  That,  when  and  to  often  and  from  time  to  time  as 
au  annual  general  meeting  shall  have  entered  into  a  reso- 
lution  that  the  whole  or  any  part  of  the  profits,  the  amount 
of  which  shall  have  been  declared  at  such  annual  general 
meeting,  shall  be  added  to  and  consolidated  with  the  in- 
stalments which  shall  have  been  previously  paid  upon  the 
shares  then  held  in  the  capital  of  the  Company,  the  board 
of  directors  shall^  as  to  the  profits  or  part  of  the  profits  to 
which  the  resolution  shall  extend,  add  such  profits  to  and 
consolidate  the  same  with  such  instalments  accordingly. 

107.  That  whenever  two  such  extraordinary  general  meet- 
ings as  hereinbefore  mentioned  shall,  upon  the  previou/i  re- 
commendation of  the  board  of  directors,  have  come  to  a 
resolution  to  dissolve  the  Company,  the  board  of  directors 
shall  cease  to  grant  or  renew  any  policy  or  annuity  on 
behalf  of  the  Company,  and  shall  proceed  in  such  manner 
as  'they  shall  think   fair  and  reasonable  to  meet  the  ex- 
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isting  engagemeats  of  the  Company,  and  shall  cause  so 
much  of  the  funds  or  property  of  the  Company  as  s'hall 
not  consist  of  money,  and  as  shall  not  be  required  to  meet 
the  existing  engagements  of  the  Company^  to  be  forthwith 
sold  or  otherwise  conyerted  into  money  in  such  manner 
and  upon  such  terms  as  the  board  shall  think  proper;  and 
after  such  sale  or  conversion  shall  cause  so  much  of  the 
funds  or  property  of  the  Company  as  shall  not  be  required 
to  meet  the  existing  engagements  thereof  to  be  paid  and 
distributed  amongst  the  proprietors  or  other  holders  for  the 
time  being,  or  their  respective  executors  or  administrators, 
in  the  proportions  in  which  they  shall  respectively  be  en- 
titled thereto ;  and  immediately  after  such  payment  and 
distribution  the  Company  shall  be  dissolved,  and  these 
presents  and  every  clause,  article,  matter  and  thing  herein 
contained  shall  thenceforth  cease,  determine,  and  be  void. 

109.  That,  subject  and  without  prejudice  to  the  powers 
hereinbefore  given  to  the  general  meetings,  the  board  of 
directors  shall  have  the  entire  management  of  and  super- 
intendence over  the  afiEairs  and  concerns  of  the  Company; 
and  no  other  proprietor  or  proprietors,  except  the  auditor, 
secretary,  and  actuary,  unless  he  or  they  shall  be  appointed 
for  that  purpose  by  the  board,  shall  be  at  liberty  to  inter- 
fere or  intermeddle  with  the  afiairs  and  concerns  of  the 
Company;  and  the  board  shall  in  all  cases  provided  for  by 
these  presents  or  hereafter  so  provided  for  by  general 
meetings,  act  in  strict  conformity  to  the  laws  and  regula- 
tions hereby  established  or  hereafter  to  be  established  by 
general  meetings ;  but  in  all  cases  for  the  time  being 
unprovided  for  by  these  presents  or  by  general  meetings 
it  shall  be  lawful  for  the  board  of  directors  to  act  in  such 
manner  as  shall  appear  to  them  best  calculated  to  promote 
the  welfare  of  the  Company.  And  for  the  better  guidance 
of  the  board  of  directors  in  their  management  of  and 
superintendence  over  the  afifairs  and  concerns  of  the  Com- 
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pany,  it  shall  be  lawful  for  an  extraordinary  board  of 
directors,  specially  called  for  that  piurpose,  to  make  what- 
ever bye-laws,  rules,  and  regulations  they  shall  tiiink 
proper,  provided  the  same  be  not  inconsistent  with  or  re- 
pugnant to  the  fundamental  principle  or  constitution  of 
the  Company  as  established  and  settled  by  these  presents, 
or  as  altered  and  changed  by  virtue  of  the  power  herein- 
before given  to  the  general  ineetings  for  the  purpose,  and 
at  any  time  to  alter  or  repeal  all  or  any  of  the  bye-lawa; 
rules,  or  regulations  which  may  be  so  made. 

170.  That  the  funds  or  property  of  the  Company  shall 
consist  of  the  said  capital  of  £800,000,  and  of  all  sums  to  be 
from  time  to  time  received  by  the  Company  for  assurances 
effected  by  the  Company,  for  the  revival  of  forfeited  policies, 
for  annuities  granted  by  the  Company,  and  for  such  shares 
in  the  capital  of  jE^300,000,  as  shall  from  time  to  time  be 
forfeited  and  sold  for  the  benefit  of  the  Company,  and  of 
all  sums  besides  any  part  or  parts  of  the  said  capital  of 
£300,000,  as  shall  from  time  to  time  be  recovered  in  any 
action  or  suit  that  may  be  prosecuted  against  any  person 
or  persons  breaking  or  refusing  to  perform  or  comply  with 
any  of  the  covenants,  conditions,  and  stipulations  contain- 
ed in  these  presents,  and  which  on  his,  her,  or  their  part 
ought  to  be  performed  and  complied  with,  or  against  the 
heirs,  executors,  or  administrators  of  such  person  or  persons, 
and  of  the  interest,  dividends,  and  annual  produce  and 
accumulations  of  so  much  of  the  said  capital  of  £300,000 
and  of  so  much  of  the  sums  to  be  received  and  recovered 
from  time  to  time  as  aforesaid,  as  shall  from  time  to  time 
be  actually  in  the  hands  of  the  Company  and  remain  un- 
applied and  undisposed  of,  after  answering  the  claims 
which  persons  assured  and  annuitants  shall  firom  time  to 
time  have  in  the  Company,  and  the  expenses  attending 
the  purchase  and  support  of  the  house  and  offices  and  the 
various  other  claims  upon   and  expenses  of   the   Com- 
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pany,  and  also  of  the  stocks,  securities,  house  and  other         1862. 

property,  in  or  upon  which,  in  pursuance  of  the  powers,  Kbakrs 
authorities,  and  directions  herein  contained,  the  said  sums,        ^^^ 

interest,  dividends,  annual  produce,  and  accumulations,  or  Aldbbbrt 
any  part  thereof  respectively,  shall  be  laid  out  and  in-        jj^^ 

vested.  ^"^ —  , 

SiaUment, 

171.  That  the  funds  or  property  of  the  Company  for  the 
time  being  remaining  unapplied  and  undisposed  of,  and  in- 
applicable to  prior  claims  and  demands,  in  pursuance  of 
the  trusts,  powers,  and  authorities  contained  in  these 
presents,  shall  alone  be  answerable  for  the  claims  aud 
demands  of  persons  assuring  with  the  Company  and 
annuity  creditors ;  and  the  Sirectors  signing  the  policies  or 
the  instruments  securing  the  annuities  shall  be  personally 
liable  to  the  person  to  whom  the  policies  shall  be  given  or 
annuities  granted,  for  the  application  of  the  said  funds  or 
property  in  discharge  of  the  moneys  secured  by  the  said 
policies  and  of  the  said  annuities,  and  not  further  or  other- 
wise ;  and  that  neither  in  respect  of  the  persons  claiming 
under  the  said  policies  or  the  persons  entitled  to  the  said 
annuities,  nor  in  respect  to  the  directors  who  may  have 
signed  policies  or  instruments  securing  annuities,  or  any  of 
their  heirs,  executors,  or  administrators,  the  proprietors  at 
large  of  the  Company  shall  be  answerable  indirectly  or 
directly,  further  or  otherwise  than  as  to  their  respective 
shares  not  subject  to  prior  claims  or  demands  in  the 
Company's  said  capital  of  «f  800,000^  it  being  the  intent  and 
meaning  of  these  presents  that  no  claim  upon  any  policy 
or  upon  any  instrument  securing  anj  annuity  shall  be 
enforced  against  any  one  or  more  of  the  directors,  his,  her, 
or  their  heirs,  executors,  or  administrators,  to  a  greater 
extent  than  the  funds  or  property  of  the  Company  at  the 
time  of  recovering  upon  such  policy  or  instrument  securing 
such  annuity  shall  be  competent  to  reimburse  him  or  them, 
and  that  the  person  or  persons  against  whom  any  such 
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claim  shall  have  been  enforced,  or  bis  or  tbeir  executors  or 
administrators,  shall  have  no  remedy  against  any  pro- 
prietors iiirtber  or  otherwise  than  as  to  tbeir  respectiye 
shares  not  then  subject  to  prior  claims  or  demands  in  the 
Company's  said  capital  of  ^300,000,  at  the  time  of  seeking 
such  reimbursement,  anything  contained  in  these  presents, 
or  to  be  had,  made,  done^  or  executed  by  the  board  of 
directors  or  other  officers  or  members  of  the  Company,  or 
by  any  general  meeting  of  the  Company  or  otherwise,  to 
the  contrary  thereof  in  anywise  notwithstanding. 

The  substance  of  this  clause  was  indorsed  on  each  policy. 

The  cause  of  Keama  and  Leaf  came  on  upon  a  motion 
for  injunction. 


Atptmnt.         Sir  Hugh    Cairns,  Q.  C,  and  Mr.  Bagaha/we,  for  the 
Plaintiff. 

The  theory  of  the  Company  seems  to  be,  that  they  have 
power  to  issue  participating  policies  to  any  extent  they 
please,  and  then  alter  the  terms  of  their  contracts  with  the 
policy-holders. 

These  contracts  secure  three  things  to  the  policy-holder : 
1st.  The  payment  of  a  fixed  sum  within  so  many  months 
after  proof  of  death.  2nd.  The  addition  to  his  policy  of 
such  bonuses  as  may  be  declared.  3rd.  A  charge  on  all 
the  funds  of  the  Company  to  secure  his  claim. 

The  contract  will  be  broken  in  all  these  points  if  the 
projected  transfer  be  carried  out ;  and  the  question  for  the 
Court  is,  whether  one  of  the  contracting  parties  is  subject 
to  have  his  contract  varied  in  this  manner  at  the  pleasure 
of  the  other. 

There  are  Companies  which  have  large  powers  of  amal- 
gamation inserted  in  their  deeds  of  settlement,  and  persons 
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who  effect  policiefl  with  such  Companies  know  what  is  before 
them ;  but  there  are  Companies  (of  which  this  is  one)  which 
have  no  such  powers ;  and  persons  who  like  to  know,  that, 
when  they  have  embarked  in  any  concern,  they  will  sink  or 
swim  with  it,  without  the  risk  of  being  handed  over  to  a 
new  set  of  directors,  about  whom  they  know  nothing,  are 
naturally  attracted  to  such  Companies. 

But  then  the  Company  say,  we  are  giving  you  a  better 
security,  and  they  give  us  certain  statistics  of  the  two  Com- 
panies to  prove  that  to  be  so.  That  may  be  so  :  but  our 
case  is  this,  that  you  have  no  right  to  force  us  in  this 
manner  into  partnership  with  persons  with  whom  we  never 
agreed  to  be  partners :  if  indeed  there  were  powers  con- 
tained in  the  deed  of  settlement  enabling  a  majority  to 
amalgamate,  the  minority,  however  evil  they  might  think 
it^  would  be  bound  to  acquiesce  ;  but  if  there  was  no  such 
power  (as  here)  the  best  amalgamation  conceivable  would 
be  inoperative  in  this  Court  as  against  a  single  dissen- 
tient; and  therefore  whether  we  shall  be  in  fact  damnified 
or  not  is  immaterial,  if  we  refuse  to  consent. 

But  again  they  say,  the  deed  of  settlement  contains 
powers  for  its  own  amendment,  and  power  for  this  amal- 
gamation has  been  inserted  therein  under  the  authority  of 
these  provisions,  and  persons  who  contract  with  notice  of 
such  power  of  alteration  must  take  the  consequences  of 
the  exercise  of  that  power.  But  no  such  provisions  can 
enable  a  Company  to  alter  contracts  which  they  have 
already  entered  into  ;  such  alteration  can  only  be  binding 
as  between  the  shareholders  themselves,  or  as  between  the 
Company  and  subsequent  policy-holders. 

'Suppose  an  alteration  of  the  deed  declaring  that  the 
sums  secured  by  the  policies  should  be  paid  subject  to  a 
deduction  of  10  per  cent.  In  this  case  they  propose  to 
take  away  £168,000  out  of  our  security  money,  on  which 
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we  have  a  specific  charge,  and  to  annihilate  our  security 
to  that  extent  for  the  benefit  of  shareholders  and  office- 
holders in  the  Argua. 

The  Athenamm  case  shews  that  though  policy-holders  are 
unable  to  know,  till  the  winding  up  comes,  what  their 
exact  rights  may  be,  still  those  rights  might  have  been 
protected  by  injunction  in  the  meantime  had  they  applied. 

Mr.  Chapman  Barber  for  the  Defendants  A,  8.  Arden 
and  8.  W.  Johnston  (directors  of  the  Argus,  who  had 
opposed  the  amalgamation),  supported  the  Plaintiff's  case. 

The  8olicitor'0eneral  (Sir  Boundell  Palmer),  Mr.  Rolt, 
Q.C.,  and  Mr.  Erakine,  for  the  Defendants,  represented  the 
Arffiis  Company : — 

This  is  a  case  of  the  first  impression.  The  only  cases  at 
all  like  it»  are,  first,  Law  v.  Indisputable  Life  Assurance 
Company  (a),  (in  which  case,  however,  the  policy  had 
already  become  a  claim,  and  the  holder  was  therefore  en- 
titled to  an  account  and  receiver)  ;  and  secondly,  the  case  of 
the  Era  (6),  the  authority  of  which  case  has,  however,  (so  fiar 
as  it  bears  upon  this  point),  been  much  shaken  by  the 
remarks  of  the  Lords  Justices  on  another  occasion,  to  which 
we  will  come  presently.* 

In  the  first  place,  the  Plaintiff  can  have  no  claim  till  he 
is  dead  ;  then,  no  doubt,  if  he  have  in  the  meantime  paid 
all  his  premiums,  which  he  is  under  no  obligation  whatever 
to  do,  his  representatives  will  become  entitled  to  the  sum 
secured  by  this  policy,  together  with  any  bonuses  which  may 
have  been  declared. 

Now,  first,  it  is  the  idlest  thing  to  say  that  a  contract  of 
this  sort  can  make  any  particular  arrangement  entered  into 

(a)  1  K.  &  J.  223.  (*)  2  J.  &  fl.  408. 

*  At  the  date  of  this  argument  the  re-hearing  of  the  Anchor  Ckue^ 
Re  Eroy  reported  ante,  p.  672,  had  not  taken  place* 
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by  the  directors,  and  which  is  good  as  against  the  share- 
holders, bad  as  against  the  Plaintiff. 

In  the  next  place,  whatever  the  effect  of  the  contract  con- 
tained in  this  policy  may  be,  it  is  enforceable  by  law  against 
the  contractors,  and  that  is  the  proper  forum  for  the  Plaintiff 
to  resort  to. 

Then,  whether  this  amalgamation  be  ultra  vires  or  no, 
there  has  been  no  breach  of  the  contract ;  that  appears  by 
the  case  of  King  v.  Accv/mvlcUed  Compcmy  (a). 

It  is  true,  that,  if  the  contract  were  clear,  the  question  of 
whether  or  no  the  amalgamation  is  beneficial  might 
become  immaterial ;  but  where  the  construction  and 
force  of  the  contract  itself  is  doubtful,  that  is  not  so ; 
it  then  becomes  very  important  to  consider  whether 
the  arrangement  made  by  the  directors  is  or  not  bona  fide 
for  the  benefit  of  all  parties. 

The  question  whether  Companies  have  or  have  not 
power  to  amalgamate  where  there  is  no  express  power 
for  that  purpose  in  the  deed  of  settlement,  was  much 
discussed  before  your  Honour  in  the  case  of  the 
JEra  and  Saxon  Companies.  That  case  was  not  directly 
appealed  from,  but  the  question  came  incidentally  be- 
fore the  Lords  Justices  of  Appeal,  when  your  Honour's 
decision  was  not  acquiesced  in.  That  arose  in  this  way, 
your  Honour  having  decided  that  the  amalgamation  was 
invalid,  the  Era  applied  for  leave  to  prove  against  the 
Saxon  for  the  money  which  they  had  paid  on  the  faith  of 
the  amalgamation :  your  Honour  rejected  the  claim,  and 
that  decision  was  affirmed  by  the  Lords  Justices  (6):  but  the 
remarks  of  their  Lordships  on  that  occasion  threw,  at  least, 
a  doubt  on  the  authority  of  the  previous  case.  Lord  Jus- 
tice Knight  Bruce  said :  "  It  appears  to  me,  that  that  deed, 
following  and  grounded  on  the  several  acts  which  are  in 
evidence,  bound  and  binds  the  Era  and  Saxon  Companies, 
and  their  members  and  estates  respectively."  Lord  Justice 
(a)  3  C.  B.,  N.  S.,  151.  (h)  1  D.  G.,  J.,  &  S.  29. 
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Turner  concurred  in  the  practical  result^  without  determin- 
ing the  question  of  the  validity  of  the  deed;  but  he  said,  that 
at  all  events  the  deed  was  not  void,  but  merely  Toidable  in 
equity,  and  that  therefore  the  Era  was  bound  by  it ;  so  that 
they  could  not  make  any  claim  to  recover  what  they  had 
paid. 

Further,  it  is  at  least  worthy  of  consideration^  whether 
power  to  dissolve  the  Company  does  not  necessarily  include 
power  to  make  such  an  arrangement  as  the  present :  a 
power  to  dissolve  is  contained  in  the  deed,  (clause  107)  ;  and 
the  same  body  which  has  power  of  dissolution  has  also  the 
minor  power  of  passing  rules  and  regulations,  (clause  109). 
The  powers  of  the  directors  are  no  doubt  very  limited,  but 
the  powers  vested  in  the  general  meetings  are  not  limited 
(clauses  19,  29). 

Then  I  would  ask,  does  not  the  power  of  re-assurance, 
which  is  imquestionably  vested  in  the  directors^  imply 
power  to  do  as  they  have  done  ?  What  is  this  more  than 
a  gigantic  re-assurance  of  all  their  risks  at  one  operation  ? 
and  if  they  might — as  they  undoubtedly  might — re-assur  e 
every  policy  separately,  why  not  all  together  ? 

It  cannot  be  denied  that  such  a  power  is  exceedingly 
beneficial.  There  have  been  forty-seven  undisputed  amalga- 
mations in  the  last  eighteen  years,  as  is  stated  in  our 
evidence.  Companies  must  have  this  power,  or  else,  when 
they  find  their  business  not  increasing  as  they  could  desire, 
both  shareholders  and  policy-holders  will  be  forced  to  drift 
to  one  common  ruin.  We  represent  the  majority  of  the 
directors,  whose  concurrence  in  the  amalgamation  must 
therefore  be  assumed. 

I  ask  the  Court  to  look  at  the  powers  vested  in  the  directors 
in  cases  of  dissolution.  On  dissolution  the  directors  are  not 
to  grant  any  new  policies,  but  that  does  not  interfere  with 
existing  contracts  :  Cook  v.  CoUingridge  (a).  On  dissolution 

(a)  Jac.  607. 
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directors  are  to  act  as  they  think  fair  and  reasonable,  (clause 
107).  Therefore  they  may  re-assure  all  their  risks  with 
another  Company ;  that  would  not  affect  their  liability  to 
policy-holders  who  refused  to  accept  the  new  Company,  but 
they  would  thus  guarantee  their  own  shareholders. 

[The  Vice-Chancellor. — The  only  contract  in  the 
policy  is  against  the  fund.] 

The  Solicitor- OeTieral. — ^Anything  that  goes  back  into 
the  hands  of  the  proprietors  would  be  in  the  same  position 
as  unpaid-up  capital,  and  would  be  liable  to  meet  this 
claim. 

The  discretion  vested  in  the  directors  might  in  any  case 
involve  the  return  of  a  large  balance  into  the  pockets  of 
the  shareholders.  A  policy-holder  has  no  contract  which 
enables  him  to  impound  the  funds  or  to  interfere  in  any 
manner  with  the  internal  management  of  the  Company.  If 
all  policy-holders  had  a  continuing  lien  on  the  fund,  it 
would  be  impossible  for  the  directors  to  exercise  their 
powers  of  management  at  alL  Suppose'  a  variation  of  the 
deed  empowering  the  directors  to  invest  the  funds  on  per- 
sonal security,  this  would  be  clearly  within  the  power  of 
the  general  meeting  ;  yet  if  my  friend's  contention  be  well 
founded  it  could  not  be  acted  on  as  against  a  single  dis- 
sentient policy-holder. 

Equity  will  protect  special  funds  proved  to  be  liable 
to  a  contract,  but  will  not  vary  the  legal  results  thereof. 
What  then  can  be  clearer  and  more  conclusive  than  the 
case  of  King  v.  AccumvlcUed  Company  (a),  where  it  was 
held  that  a  policy-holder  had  no  specific  lien  on  the  funds 
of  the  Company. 

[Sir  H.  Cavrns  referred  to  Evans  v.  Coventry  (i).] 
(a)  3  C.  B.,  N.  S.,  151.  (6)  5  D.  M.  G.  911. 
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The  ISoHcitorOeneroL — That  was  a  case  of  a  mutual 
arisurance  company;  a  bill  by  some  members  on  behalf  of 
themselves  and  all  other  members  except  the  Defendants ; 
moreover,  some  of  the  PlaintiflFs  had  debts  then  aMually 
vested. 

There  is  no  implied  covenant  to  carry  on  business  on  the 
terms  of  the  deed  of  settlement ;  and  as  the  Judges  said, 
in  the  case  I  last  cited,  the  Plaintiff  is  in  this  further  dilemma: 
either  the  transfer  is  valid  under  the  terms  of  the  deed  of 
settlement,  therefore  there  is  no  case ;  or  else  it  is  ultra 
vires  and  invalid,  therefore  the  Plaintiff  is  not  damnified. 

The  largest  possible  right  of  a  policy-holder  would  have 
been  a  covenant  by  the  Company  to  pay  the  debt  when  it 
became  a  claim;  all  the  limitations  introduced  into  the 
policy  are  for  the  purpose  of  restricting  that  right.  From 
this  it  follows,  that  the  Plaintiff's  right  could  not  be  greater 
thali  a  right  to  an  injunction  to  restrain  an  unlawful  appli- 
cation of  the  fimds  under  clauses  28  &  29  ;  but  that  would 
not  interfere  with  the  ordinary  method  of  amalgamation, 
which  does  not  involve  any  use  of  the  funds  not  within  the 
usual  power  of  investment. 

The  Bill  is  as  novel  in  point  of  law  as  it  is  in  fact.  So 
far  as  the  Plaintiff  is  concerned,  the  amalgamation  gives 
him  additional  security  and  takes  nothing  whatever  from 
him. 

If  such  interference  with  the  internal  management  of 
the  Company  as  this  is  permitted,  where  are  you  to  stop  ? 
A  policy-holder,  by  his  contract,  has  not  even  a  right  to 
read  the  deed  of  settlement 

[The  Vice-Chancellor. — He  ought  to  see  it  if  he  is 
a  prudent  man ;  he  is  affected  with  full  notice  of  it.] 

Mr.  Erskine. — It  is  not  the  practice  to  permit  him  to  do 
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so.  If  a  policy-holder  can  interfere  with  such  an  arrangement 
as  this^  why  not  also  to  prevent  the  board  &om  taking 
lives  at  extravagant  rates,  or  at  rates  which  he  may  consider 
to  be  so.  The  right  of  the  policy-holder  at  law  is  limited 
to  an  action  against  the  directors  who  signed  his  policy, 
whose  liability  again  is  limited  to  the  funds  of  the  Com- 
pany (clause  171). 

Then^  as  to  those  fimds,  the  only  funds  which  are  charged 
with  the  Plaintiff's  debt  are  those  which  may  be  existing 
when  his  policy  becomes  a  claim. 

[The  Vicb-Chancellor. — Suppose  the  Directors  were 
appropriating  to  their  own  use  the  whole  of  the  funds?] 

There  might  be  a  right  to  move  on  the  ground  of  fraud, 
but  not  of  contract  [They  also  referred  to  Solvency 
Guarantee  Compomy  v.  York  (a),  King  v.  MalooU  (6), 
Jones  V.  Garcia  dd  Rio  (c).] 

Sir  Hugh  Cai/ms  in  reply. — My  learned  friends  have 
used  very  great  boldness  in  this  matter.  The  assured,  on 
entering  into  their  contract^  may  be  supposed  to  say,  we  are 
bound  to  look  only  to  the  funds  of  the  Company,  but  we 
have  a  very  strong  estimate  of  the  security  of  those  funds; 
but  the  argument  goes  to  the  full  extent  that  it  is  in  the 
power  of  the  Company  to  divide  the  whole  fund  among 
themselves. 

[The  Vice-Chanckllob. — ^If  without  fraud.] 

Tes  ;  and  if  we  suppose  the  directors  to  consider  such  a 
division  the  most  desirable  method  of  investment,  the 
policy-holders  will,  upon  this  argument^  have  no  remedy 
either  against  the  funds  or  the  directors. 

That  is  the  very  case  here ;  they  propose  to  divide 
£165,000  amongst  themselves,  and  to  hand  us  over  to  the 
funds  of  The  Eagle,  as  to  which  we  know  nothing  whatever. 
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The  case  of  re-assurance  has  nothing  to  do  with  this  case. 
In  re-assurance  there  is  no  interference  with  the  funds  of 
the  Company. 

But  the  main  question  is  this :  suppose  there  was  no 
provision  for  altering  the  deed  of  settlement,  let  us  see 
what  the  position  of  the  directors,  shareholders;  and  policy- 
holders respectively  would  be,  and  then  see  what  is  the 
effect  of  the  provision  for  alteration. 

In  a  a  somewhat  similar  case — Parsons  v.  Spoaner  (a) 
— where  a  solicitor  had  made  a  special  contract  with  a  com- 
pany to  look  to  the  deposits  merely  Vice-Chancellor  Wig- 
ram  sustained  the  lien  of  the  solicitor  under  this  contract 

The  fEkllacy  which  has  misled  the  Defendants  is  this : 
they  have  only  looked  at  the  endorsement  on  the  policy, 
not  at  the  face  of  the  deed,  which  gives  us  an  express 
charge  on  the  funds.  But  they  say,  the  policy  is  not  a 
charge  during  the  life  of  the  assured..  Suppose  I  say,  I 
agree  that  A.  B.  shall  have  a  sum  out  of  my  estate  at  the 
end  of  a  year  from  this  time;  but  I  stipiUate  that  he  is  to 
have  no  personal  remedy  against  me.  Would  a  Court  of 
Equity  allow  the  estate  to  be  entirely  disposed  of  during 
the  year  ?  The  true  answer  is,  that  the  funds  are  to  be 
answerable  to  us  at  the  proper  time,  according  to  the  pro- 
visions of  the  deed  of  settlement,  and  are  to  be  per- 
petually ready  for  that  liability. 

Take  the  case  of  a  dissolution  in  which  the  shareholders 
divided  the  whole  property  of  the  Qompany,  would  not  a 
policy-holder  be  entitled  to  say,  don't  throw  me  upon 
2000  shareholders,  but  keep  the  funds  together  to  answer 
my  claim? 

How  does  the  power  to  alter  the  deed  of  settlement 
affect  this  case?  No  such  alteration  would  vary  our 
rights  without  our  consent. 

(o)  5Uare,  102. 
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JEvana  v.  Coventry  ^9s^  not  founded  on  the  decease  of 
some  of  the  policy-holders,  it  puts  the  case  exactly  as  a  trust 
where  the  policy-holders  are  the  cestuis  que  trustent  and 
the  directore  are  the  trustees.  Lord  Justice  Knight  Bruce 
likens  it  to  a  case  of  waste ;  Lord  Justice  Turner  says, 
**  the  Flainti&  are  persons  who  have  claims  on  the  fund  of 
which  the  Defendants  are  trustees."  It  is  not  according 
to  the  course  of  this  Court  to  say,  "  the  proceeding  is  ultra 
vires,  therefore  the  PlaintiflF  is  not  damnified/'  but  "  ultra 
vires,  therefore  we  will  restrain  it." 


699 


1862. 


Kbabms 

V. 

Lkaf 
Aldbbbxt 

V. 

Lbav. 


This  case  was  compromised  before  judgment  had  been 
given  on  the  motion. 


Shortly  after  the  settlement  of  this  cause,  the  Eagle 
Company  gave  notice  to  determine  the  agreement ;  and  on 
the  7th  of  January,  1863,  the  solicitors  of  the  Argue 
wrote  to  the  solicitors  of  the  Plaintiff  J.  {cJe&er^,  stating,  that 
"although  the  agreement  with  the  Eagle  Company  was 
now  at  an  end,  their  clients  were  convinced,  that^  under 
existing  circumstances,  an  amalgamation  of  the  Argue 
with  some  other  assurance  company,  if  not  with  the  Eagle, 
was  a  real  necessity,  and  that  they  therefore  declined  to 
submit  (as  had  been  asked)  to  a  perpetual  injunction.''  A 
long  correspondence  ensued  with  reference  to  the  settlement 
of  the  suit,  the  Plaintiff  insisting  on  a  perpetual  injunction 
and  the  payment  of  costs.  This  was  not  assented  to,  and 
ultimately  the  cause  came  on  upon  motion  for  decree. 


1864. 


Mr.   Damd,  Q.C.,  and  Mr.  J.  N.  Higgima  for  the      joH^^ith. 
Plaintiff.  

The  argument  on  behalf  of  the  Company  in  Keame 
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V.  Leaf  went,  as  will  be  remembered,  maioly  to  theBe  two 
points:  first,  that  the  Plaintiff  had  no  such  charge  on  or 
interest  in  the  fund  as  would  entitle  him  to  maintain  a 
suit  before  his  policy  became  payable;  and  secondly,  that 
he  was  not  entitled  to  the  relief  prayed,  namely,  an  in- 
junction to  restrain  the  proposed  amalgamation.  Probably 
the  same  contention  will  be  attempted  in  this  casa 

As  to  the  first  point,  however,  we  do  not  contend  that 
the  Plaintiff  has  any  such  charge  on  the  funds  as  would 
give  him  priority.  The  contrary  was  decided  in  the  State 
Fvre  case  by  your  Honour,  and  that  judgment  was  afiSrmed 
on  appeal  (a).  Notwithstanding  this,  however,  the  prin- 
ciple of  LoAV  V.  Indisputable  Company  (6)  is  still  main- 
tained, that  a  policy-holder  has  a  right  to  have  the  fund  to 
which  he  looks  preserved  firom  misapplication.  This  is  the 
ground  of  our  claim.  Evwns  v.  CoverUry  does  not  appear 
to  touch  this  case ;  the  decree  there,  whatever  it  amounted 
to,  turning  entirely  on  the  fact  of  the  insolvency  of  the 
Company.  The  Plaintiff^s  right  of  suit  to  preserve  the 
assets  being  thus  clear  on  the  authorities  and  on  principle, 
the  only  question  is,  whether  the  agreement  for  the  transfer 
of  the  fund  to  the  Eagle  Company  was  a  lawful  or  an  un- 
lawful dealing  with  the  fund.  That  agreement^  it  was  said, 
has  been  abandoned ;  but  on  the  question  of  costs  alone  it 
would  be  necessary  to  determine  how  far  we  have  been 
right  in  our  claim  ;  and  it  is  also  necessary  to  guard  against 
the  revival  of  the  same  design  in  the  shape  of  a  fresh 
amalgamation  with  some  other  company,  which  is  not  only 
possible,  but  is  declared  on  the  part  of  the  directors  to  be 
in  their  opinion  an  absolute  necessity. 

Was  then  this  agreement  ultra  vires  or  was  it  not?  And 
if  not  otherwise  ultra  vires,  was  it  not  so  as  against  us  as 
being  in  derogation  of  our  policy  ?    Now,  in  the  first  place. 


(a)ll  W.  R.  1011. 


(h)  1  K.  &  J.  223. 
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it  is  clear  that  in  the  absence  of  special  po^vers  for  the  pur- 
pose, no  company  can  sell  its  business  to  another  :  Ernest 
v.  FichoUa  (a)  is  quite  decisive  as  to  that. 

To  ascertain  whether  the  Company  had  a  right  at  all  or 
as  against  us  to  transfer  their  business  and  part  with  their 
funds,  it  is  necessary  to  look  at  the  terms  of  our  policy 
based  on  the  prospectus  circulated  and  acted  on  for  years 
by  the  Company,  as  well  as  on  the  deed  of  settlement 

Our  policy  in  terms  gives  us  a  right  to  share  in  four-fifths 
of  the  profits  of  the  concern,  a  right  wholly  independent 
of  the  deed  of  settlement  which  is  only  material  by  the  incor- 
poration of  the  171st  clause  (the  limited  liability  clause) 
and  perhaps  by  the  description  of  the  profits  as  being 
"  the  profits  according  to  the  annual  valuation/' 

Whether  such  a  policy  as  ours  would  make  us  partners 
in  the  strict  sense,  it  is  not  necessary  to  argue,  (though  it 
may  be  observed,  that  the  English  and  Irish  Compcmy's 
case,  in  which  an  argument  of  that  kind  was  rejected,  was 
very  different  in  its  circumstances  from  the  present) ;  but 
it  is  enough  that  a  certain  definite  interest  in  the  profits  is 
given  to  us  to  entitle  us  to  an  account,  and  to  prevent  those 
profits  from  being  dissipated,  in  contravention  of  the  terms 
of  our  policy.  The  only  provision  in  the  deed  about  the 
valuation  is  the  26th  clause,  that  a  general  meeting  may 
declare  profits  conformably  to  the  actuary's  statement;  and 
so  far  as  the  deed  is  concerned,  these  profits  would  belong 
to  the  shareholders,  who  have  agreed  to  assign  four-fifths 
of  them  to  the  bonus  policy-holders.  This  is  very  different 
from  the  English  and  Irish  deed,  which  expressly  provided 
that  the  bonus  policy-holders  were  to  take  a  certain  pro- 
portion of  such  sum  as  should  be  determined  by  the  share- 
holders to  be  the  profits  of  the  concern.  The  right  to  an 
account  of  profits  was  there  expressly  excluded,  while 
here  it  follows  from  the  interest  given  to  us  by  our  policy. 
<a)  6  H.  L.  Cm.  401. 
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Independently  of  our  right  as  interested  in  profits,  we 
are  entitled  to  restrain  any  dealing  with  the  fund  to  which 
we  look,  which  would  be  inconsistent  with  the  rights  given 
to  us  by  our  policy.  Even  if  the  deed  gave  powers  to 
alter  the  whole  constitution  of  the  Company,  those  powers 
could  not  be  exercised  after  the  grant  of  a  policy  in  such  a 
manner  as  to  derogate  from  that  grant  It  would  make  no 
difference  even  if  we  were  supposed  to  have  notice  of  the 
entire  deed,  because,  knowing  its  provisions^  we  must  have 
been  entitled  to  assume  that  they  would  not  be  aeted 
upon  in  a  manner  inconsistent  with  our  rights  under  the 
policy. 

But  in  fact  we  had  notice  of  no  part  of  the  deed,  except 
the  limited  liability,  clause  indorsed  on  the  policy.  The 
deed  of  a  registered  Compai^y  may  be  notice  to  all  the 
world ;  but  this  Company  was  not  registered",  and  we  had 
no  means  of  getting  an  inspection  of  the  deed.  The 
whole  doctrine  as  to  notice  in  these  cases  turns  upon 
registration :  Ernest  v.  Nichols  (a),  Oreenwood's  case  (6). 

Then  apart  from  the  question  whether  the  transfer  could 
be  good  against  us,  it  is  clear  that  it  was  void  altogether  as 
ultra  vires,  as  appears  &om  the  case  already  cited,  and 
from  the  Era  case,  where  the  transaction  was  sustained  only 
on  the  ground  that  the  requisite  power  might  perhaps  be 
found  in  the  deed,  and  that  at  any  rate  the  question  was 
closed  by  acquiescenca 

Mr.  C.  C.  Barber,  for  Plaintiffs  who  had  obtained  an  in- 
terlocutory injunction  in  another  suit,  and  were  allowed  to 
attend  the  proceedings. 

Mr.  Archibald  Smith  for  a  trustee. 

Mr.  Rolt,  Q.C.,  and  Mr.  Erskine,  for  the  Argus  Com- 
pany :— 

(a)  6  H.  L.  Gas.  419.  (b)  3  D.  M.  G.  459. 
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1.  Whatever  the  deed  of  settlement  authorises  may  be 
done  by  the  directors  without  consulting  the  policy-holders, 
who  unquestionably  had  notice  of  the  deed,  if  that  were 
necessary  ;  though  in  truth,  it  is  enough  that  under  their 
policies  they  were  to  take  what  the  deed  gave  them  and 
nothing  else.  And  the  powers  of  the  deed,  with  the  sup- 
plementary resolution  A,  (and  even  without  it)  are  sufficient 
to  authorise  the  transfer.  The  28th  and  29th  clauses 
together  with  resolution  A.  give  the  fullest  possible  powers 
to  the  directors  to  wind  up  by  dissolution  or  by  amalgama- 
tion as  the  best  mode  of  dissolution.  It  is  clear  too  that 
the  course  proposed  was  the  best  for  the  policy-holdera 
To  wind  up  or  to  let  the  business  die  out  would  have  been 
most  injurious,  and  the  only  way  in  which  policy-holders 
can  be  protected  when  a  business  ceases  to  be  progressive 
is  by  transfer  to  another  office. 

Again,  the  PlaintifiF  has  no  present  interest  whatever  to 
sustain  a  suit  His  only  right  is  to  sue  when  his  policy 
becomes  payable.  In  the  meantime,  he  has  no  charge  or 
lien,  and  no  right  to  an  account  of  the  fund.  The  now 
exploded  fallacy  in  the  argument  on  this  point  has  been, 
to  suppose  that  the  limited  liability  clause  has  the  effect 
of  enlarging  the  policy-holder's  rights  and  giving  him  a 
sort  of  charge,  whereas  it  is  nothing  whatever  but  a  stipu- 
lation that  the  rights  he  would  otherwise  possess  against 
the  funds  of  the  Company  and  the  shareholders  personally 
shall  be  curtailed  by  excluding  the  liability  of  shareholders 
beyond  a  certain  amount  All  this  is  settled  by  the  cases 
already  referred  to,  and  in  King  v.  Accumulative  Comr 
party  (a),  it  was  held,  that  a  policy-holder  has  no  right 
until  his  policy  matures  into  a  claim,  that  a  Company  is 
under  no  implied  contract  to  continue  its  business  for  th& 
sake  of  providing  him  with  a  bonus  out  of  profita  The 
Company  here  had  express  power  to  dissolve,  and  this 

(a)3C.  B.,  N.  S.,  151. 
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transfer  was  a  mode  of  dissolution  expressly  sanctioned  by 
resolution  A.  There  is  no  more  ground  for  a  Bill  to  restrain 
this  Company  from  doing  what  it  pleases  with  its  funds, 
than  there  would  be  for  a  BiU  by  a  person  holding  a  pro- 
missory note  payable  twelve  months  hence,  to  restrain  his 
debtor  from  wasting  his  estate  by  extravagance  in  the 
meantime. 

Mr.  T,  Stevens  for  the  Eaple  Company. — We  were 
unnecessary  parties,  and  the  Plaintiff  must  pay  our  costs. 

Mr.  Daniel,  in  reply. — If  the  agreement  was  ultra  vires, 
as  to  which  there  can  be  no  question,  we  are  entitled  to  a 
perpetual  injunction,  as  they  still  threaten  to  enter  into 
some  similar  arrangement. 


^ 


Vice  Chancellor  Sir  W.  Page  Wood  : — 

The  Argue  Company  have  entered  into  a  contract,  by 
which  it  is  stipulated  that  the  funds  and  property  of  the 
Company  shall  be  liable,  according  to  the  deed  of  settle- 
ment, to  pay  the  sum  insured  by  the  Plaintiff,  and  also 
to  divide  £80  per  cent,  of  their  profits  by  way  of  bonus. 

One  of  the  questions  discussed  has  been,  how  far  a  charge 
or  lien  is  created  by  a  contract  of  this  kind.  In  the  State 
Fi/re  <xise,  I  came  to  the  conclusion,  upon  similarly  worded 
instruments,  that  no  such  charge  was  created  as  would 
entitle  policy-holders  to  any  priority ;  and  I  observe,  that 
on  the  appeal  of  that  case  Lord  Justice  2\imer  said,  that 
he  had  taken  the  same  view  in  Evans  v.  Coventry. 
The  Lord  Justice  Knight  Bruce,  it  is  true,  expressed  him- 
self as  not  entirely  free  from  doubt  on  the  point ;  but  in  the 
judgment  of  the  Lord  Justice  Turner,  I  find  some  obser- 
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vations  which  will  greatly  assist  one  in  arriving  at  a  conclu- 
sion in  the  present  case.    The  passage  I  refer  to  is  this  (a) : 
''In  considering  the  meaning  of  these  words,  and  the 
effect  to  be  given  to  them,  regard  must  be  had,  I  think> 
to  the  state  of  the  law  which  led  to  their  introduction. 
By  the  common    law  every  shareholder,  as    a    partner 
in  the  Company,  would  be  liable  on   all  its  contracts; 
and    provisions    of   this    nature    were    no    doubt   intro- 
duced for  the  purpose  of  limiting  their  legal  liabilities,  not 
for  the  purpose  of  creating  a  charge  in  equity.     Again,  it 
is  to  be  observed,  that  it  was  necessary  that  some  words 
should  be  introduced  into  the  operative  parts  of  the  policy 
in  order  to  create  an  express  contract.    If  the  case  had  been 
left  on  the  proviso  alone,  there  would  have  been  nothing 
more  than  an  implied  contract.     If,  instead  of  the  words 
'stocks  and  funds  of  the  Company,'  the  words  introduced 
had  been  'the  Company  shall  be  subject  and  liable  to 
pay,'  the  very  inconvenience  ^hich  no  doubt  was  intend- 
ed to  have  been  avoided  would  at  once  have  been  created 
There  was  a  sufficient  reason,  therefore,  for  the  introduc- 
tion of  the  words  in  question,  without  imputing  any  in- 
tention to  create  a  charge  in  equity;*  and  certainly,  in 
considering  the  effect  to  be  given  to  those  words,  the  incon- 
venience which  would  result  from  the  construction  con- 
tended for  by  the  Appellants  ought  not,  I  think,  to  be 
disregarded.     It  is  obvious,  for  the  reasons  assigned  in  the 
course   of  the    argument,  that    this  construction  would 
paralyse  the  Company  to  the  prejudice  not  merely  of  the 
shareholders,  but  of  the  policy-holders  also,  with  the  ex- 
ception, perhaps,  of  the  few  among  them  on  whose  policies 
claims  might  first  have  been  matured.    The  business  of  the 
Company  could  not  possibly  have  been  carried  on,  and 
every  claim  on  a  policy  might  be  made  the  foundation  of  a 
suit  in  equity.     It  is  remarkable  to  find,  as  long  as  policies 
of  this  description  have  been  in  use,  there  is  not,  as  &r  as 

(a)  11  W.  R.  1012. 
FOL.   I.  AAA 
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I  am  aware,  any  instance  of  any  claim  upon  them  having 
been  advanced  in  equity  until  very  recent  timea  I  do  not 
thinky  therefore,  that,  even  independently  of  the  provisions 
of  the  deed  of  settlement  of  this  Company,  the  policies  in 
question  would  operate  as  a  charge  on  the  stock  and  funds 
of  the  Company ;  but  it  is  now  settled,  not  only  by  Emed 
V.  Nicholls  (a),  but  by  Balfour  v.  Ernest  (b),  that  persons 
dealing  with  such  companies  as  these  are  bound  to  look  to 
the  terms  of  the  deed  of  settlement ;  and  looking  to  the 
terms  of  the  deed  of  settlement  of  this  Company,  I  do  not 
think  it  was  in  the  power  of  the  directors  to  appropriate 
the  stock  and  funds  of  the  Company  to  the  payment  of  the 
policies,  so  as  to  create  a  charge  paramount  to  all  the  other 
claims  of  the  Company.  I  think,  therefore,  on  this  ground 
also,  the  policy  holders  are  not  entitled  to  the  preference 
claimed  by  them.  In  the  course  of  the  argument  in  this  casp, 
the  cases  of  Law  v.  The  London  Indisputahle  Life  Com- 
pony,  The  Athenceun  Life  Assurance  Society,  and  Evans 
V.  Coventry  were  much  commented  upon,  and  I  do  not  hesi- 
tate to  say,  that  in  this  case  the  word  '  charge  *  has  been  un- 
guardedly used  both  by  the  Vice-Chancellor  Sir  WiUiam 
Page  Wood,  and  by  myself;  but  certainly,  so  far  as  I  am 
concerned,  I  did  not  use  the  word  in  the  sense  which  the 
Appellants  attributed  to  it.  From  the  time  when  these  cases 
have  first  been  brought  forward,  the  difficulty  which  has 
now  arisen  has  been  present  in  my  mind.  It  struck  me, 
when  the  case  of  Evans  v.  Coventry  first  came  before  us 
upon  a  motion  for  a  receiver,  that  it  was  not  necessary  then 
to  consider  it,  there  being  a  sufficient  case  for  interference 
on  the  ground  of  breach  of  trust.  Whether  we  afterwards 
went  too  far  in  the  decree  in  that  case,  I  am  not  prepared 
to  say ;  but  so  far  as  my  recollection  serves  me,  our  inten- 
tion certainly  was  not  to  decide  anything  between  the 
policy-holders  and  the  general  creditors;  and  I  doubt, 
indeed,  whether  any  such  question  was  involved  in  the 
(a)  6  H.  L.  Cm.  401.  (b)  5  C.  B.,  N.  S.,  601. 
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suit ;  but  however  this  may  be,  and  whether  the  cases  re- 
ferred to  were  rightly  or  wrongly  decided, — though  I  desire 
to  be  understood  as  not  meaning  to  cast  any  doubt  on  the 
right  of  a  Court  of  Equity  to  interfere  in  such  cases  as  the 
present,  where  there  has  been  waste  or  breach  of  trusty  I 
am  satisfied  that  there  is  no  lien  or  charge  created  by  the 
policies  in  this  case/' 

The  observations  I  have  read  seem  to  me  of  the  greatest 
importance  in  their  application  to  the  case  before  me. 
Here  the  terms  of  the  policy  extend  the  contract  a  trifle 
beyond  the  form  of  the  State  fire  policies,  because,  not 
only  are  the  assets  of  the  Company  to  be  liable  according 
to  the  deed,  but  the  directors  who  sign  the  policy  (not  the 
directors  for  the  time  being)  engage  in  effect  that  the 
assets  of  the  Company  shall  be  administered  according  to 
the  deed ;  that  is,  that  the  fund  shall  be  kept  in  the  state 
in  which  it  ought  to  be  kept,  these  directors,  of  course, 
being  indemnified  by  the  Company.  Now  I  apprehend,  that 
under  these  stipulations  the  policy-holders  have  no  right  to 
meddle  with  anything,  wise  or  unwise,  which  the  Company 
may  do  in  accordance  with  the  deed.  For  example,  if  the 
Company  invest  in  a  hazardous  or  even  ruinous  security, 
the  policy-holders  are  not  entitled  to  interfera  It  would  be 
extremely  mischievous  to  allow  such  interference.  Still  the 
conduct  of  the  Company  might  reach  a  point  of  absolute 
waste  of  the  assets  in  contravention  of  the  provisions  of 
the  deed,  at  which  the  right  of  the  policy-holders  to  inter- 
vene might  be  considered  to  arise.  In  the  passage  I  have 
read,  the  Lord  Justice  Turner  makes  an  express  reservation 
of  such  a  contingency  ;  and  it  is  no  answer  to  appeal  to  the 
decisions  at  Common  Law,  where  it  has  been  held  that  the 
Company  (in  such  a  case)  is  under  no  contract  to  continue 
its  business ;  because,  what  the  policy-holders  would  insist 
on,  would  only  be  that  if  the  business  were  discontinued,  they 
shall  either  be  paid,  or  else  the  fund  preserved  to  meet  their 
claims  when  they  might  arise.     The  principle  on  which  the 
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PlaintifiTfl  case  is  founded  here  is,  that  the  fund  which  was 
held  out  to  him  as  his  security,  and  to  which  he  has 
himself  contributed,  shall  not  be  misapplied  contrary  to  the 
provisions  of  the  deed.  He  says  that  he  comes  here  to 
prevent  a  waste  of  the  assets.  His  position  is  somewhat 
analogous  to  that  of  a  person  having  a  oontingent  debt 
against  a  testator's  estate,  who  may  come  into  this  Court 
to  prevent  the  estate  being  paid  away  to  legatees,  or  wasted 
or  thrown  away  by  the  executors.  The  argument  for  the 
Company,  as  I  understand  it,  goes  this  length,  that  the 
policy-holder  is  simply  a  contingent  future  creditor  minus 
the  personal  remedy.  If  that  were  the  whole  of  the  con- 
tract, it  would  be  very  different  from  what  persons  who 
insured  in  the  Company  must  have  supposed.  They 
could  not  have  imagined  that  it  was  to  be  in  the 
power  of  the  directors  or  the  Company  to  destroy  all 
their  interest  under  their  policies,  leaving  them  without 
redress  until  their  policies  should  have  matured  by 
death.  I  certainly  do  not  think  that  this  is  the 
conclusion  to  be  drawn  from  the  terms  of  the  particular 
contract  which  I  have  to  consider  in  this  case.  In  my 
opinion  the  Plaintiff  did  acquire  under  that  contract  such 
a  species  of  interest  in  the  fund  as  would  entitle  him  to 
interfere  to  save  the  property  from  being  wasted  contrary 
to  the  provisions  of  the  deed. 


\ 


The  only  question  is,  whether  the  proposed  transfer  was 
contrary  to  the  provisions  of  the  deed  ;  and  I  am  of  opinion 
that  it  clearly  was  so,  even  supposing  the  supplementary 
resolutions  to  be  valid  as  against  the  policy-holders.  The 
deed  gives  a  power  to  dissolve ;  but  the  107th  clause  ex- 
pressly recognises  the  obligation  in  the  first  instance  to 
provide  for  existing  engagements^  and  directs  that  so  mudi 
ooly  of  the  funds  as  shall  not  be  required  for  this  purpose 
shall  be  distributed  among  the  proprietors.  Even  the 
resolution  A ,  which   purports  to  authorise  a  sale  of  the 
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busiDess,  recognises  the  obligation  to  provide  for  existing 
liabilities  ;  and  it  seemed  to  me  that  under  that  restriction 
the  resolution  might,  perhaps,  be  considered  valid  as  a 
mode  of  winding  up.  It  was  argued,  indeed,  that,  the 
policy-holders  having  the  security  of  the  deed  that  no 
dissolution  should  take  place  without  the  previous  recom- 
mendation of  the  Board,  it  was  not  competent  for  a  general 
meeting  to  pass  such  a  resolution  as  this  under  the  powers 
of  clause  28.  I  am  not  quite  clear  as  to  this;  for  the 
policy-holders  took  according  to  the  provisions  of  the  deed, 
including  this  28th  clause,  and  therefore  all  merely  direc- 
tory clauses  as  to  the  machinery  by  which  the  Company 
should  be  dissolved  may  possibly  fall  within  the  scope  of 
the  powers  given  by  this  clause.  But  it  is  not  necessary 
to  pursue  this  question  further^  because  it  is  one  thing  to 
vary  the  machinery  of  dissolution  and  quite  another  to 
create  a  new  power  of  altering  entirely  the  interest  of  the 
policy-holders  in  the  fund.  The  Plaintiff  having  the  right 
to  come  to  this  Court  to  stop  the  waste  of  the  assets,  it 
appears  to  me  that  the  stipulation  that  the  liabilities  of  the 
Company  shall  be  provided  for  out  of  the  funds  on  any 
dissolution,  is  one  which  cannot  be  disturbed  to  the  detri- 
ment of  any  policy-holder,  and  even  if  the  additional  reso- 
lutions are  to  be  treated  as  valid,  it  is  to  be  observed  that 
they  do  not  purport  to  give  power  to  interfere  with  this 
stipulation. 


1864. 
Kb  ARKS 

V 
laKAV. 

Aldebert 

o. 

Lrjlf. 

Jwi^ment 


I  am  now  only  dealing  with  the  case  of  a  policy-holder  ; 
and  if  the  Company  had  made  an  adequate  provision  for 
him  by  setting  aside  a  proper  fund  or  in  any  other  way» 
they  might  have  arranged  their  afiairs  as  they  pleased^  so ' 
£eur  as  he  was  concerned.  But  they  made  no  provision  of 
the  kind.  Handing  over  the  whole  concern  to  another 
Company  having  extensive  engagements  of  its  own,  is  not 
making  provision  for  liabilities.  It  is  not  enough  that  they 
find  some  other  body  willing  to  undertake  their  engage^ 
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Aldebbbt 


JudgmmU. 


ments.     What  is  required  is  some  provision  made  by  the 
Argus,  not  the  possibility  of  the  contract  being  carried  out 
by  the  Eagle,     I  should,  therefore,  have  had  no  hesitatioD 
in   granting  an   injunction  to  restrain  this  transfer  if  it 
had  not  been  already  annulled ;  but  it  is  another  thing  to 
grant  a  perpetual  injunction  in  the  wide  terms  in  which  it 
is  asked  by  the  prayer  of  the  Bill.     The  Bill  seeks  to  re- 
strain any  similar  agreement  or  arrangement ;  and  in  sap- 
port  of  this  it  is  urged  that  the  Company  say  that  they 
still  regard  a  transfer  of  some  kind  as  a  necessity.     There 
are  many  subjects  as  to  which  injunctions  may  be  granted 
where  general  words  of  this  description  would  be  perfectly 
intelligiblo,  as  for  example,  where  a  tenant  for  life  is  re- 
strained from  cutting  trees  of  a  particular  kind,  or  any 
other  timber  of  a  like  description.     But  in  a  case  like  this 
I  cannot  assume  that  the  Company  will  enter  into  any 
agreement  contrary  to  law,  now  that  it  is  ascertained  what 
the  law  on  the  subject  is.     The  only  possible  form  in  which 
an  injunction  to  restrain  future  contracts  could  be  put  would 
be  to  restrain  the  Company  from  dealing  with  their  assets 
otherwise  than  in  accordance  with  the  provisions  of  the  deed. 
But  this  would  be  doing  the  very  thing  which,  as  the  Lord 
Justice  Turner  says,  might  paralyze  the  Company  to  the 
prejudice  of  shareholders  and  policy-holders  alike.     It  is  of 
the  utmost  importance  that  policy-holders  should  not  be 
allowed  to  interfere  unnecessarily  with  the  management  of 
the  Company,  and  this  as  much  for  their  own  sakes  as  for 
that  of  the  shareholdera     This  seems  to  me  a  case  of  all 
others  where  a  policy-holder  ought  to  be  allowed  to  come 
here  only  to  restrain  the  specific  injury  which  he  would 
suffer  from  a  threatened  diversion  of  the  funds  from  their 
proper  objects,  and  it  would  be  extremely  mischievous  to 
make  a  prospective  order  so  indefinite  as  an  injunction  to 
restrain  any  dealings  of  a  similar  character.     It  will  be 
enough  if  liberty  to  apply  is  given.     The  course  which  I 
shall  take  will  be  to  stay  proceedings  in  the  suit,  to  order 
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tbe  DefendaDts  as  Directors  of  the  Company  to  pay  the 
PlaintifiTs  costs,  and  this  to  be  without  prejudice  to  the 
suit  of  Mr.  Barber's  clients,  or  to  the  interim  order  ob- 
tained therein.  The  Eagle  Company  were  in  my  opinion 
necessary  parties  ;  but  after  the  abandonment  of  the  agree- 
ment they  ought  to  have  been  dismissed.  They  ought  to 
pay  costs  up  to  that  time,  and  would  be  entitled  to  receive 
their  subsequent  costs  to  be  paid  by  the  Plaintiff  and 
recovered  over,  and  they  may  have  tha  option  of  taking 
the  costs  on  this  footing  or  of  being  dismissed  without 
costs. 


Judgment, 


SMITH  V.  ETCHEa— No.  2. 

JjN^  this  case  (reported  ante,  p.  558),  the  record  had  been 
ordered  to  be  amended  by  making  Mr&  Smith  sue  by  a  next 
friend.  This  had  now  been  done,  but  the  next  friend  was 
a  person  admittedly  unable  to  pay  costs.  It  also  appeared 
that  the  address  of  the  next  friend  had  been  given  as  of 
such  a  street,  without  stating  the  number ;  but  this  point 
was  not  pressed. 


Mr.  £oU,  Q*  C,  and  Mr.  F.  Morris,  now  moved  that  the 
next  friend  should  give  security  for  costs: — 

They  referred  to  Penni/ngton  ▼.  Alvm  (a),  Driman  v. 
Mannix  (6),  SteveTis  v.  Williams  (c),  Hind  v.  Whit- 
more  (d). 

Mr.  H.  Cadman  Jones  for  the  Plaintiff: — 

There  is  a  Plaintiff  on  the  record  who  is  personally  liable 


(a)  1  S.  &  S.  264. 
(6)  ?  C.  &  L.  87. 


(c)  1  Sim.  N.  S.  525. 
(lO  2  K.  &  J.  458. 


Jan,  29th. 

Prac^ce — 5a- 
curityfor  Cott^ 
— Baron  and 
Feme— Effect 
of  Co-plainHff. 

The  rule  that 
the  next  friend 
of  a  married 
woman  most 
either  be  a  per- 
son of  sub- 
stance, or  gi?e 
seenritj  for 
oofts,  applies  to 
a  case  where 
the  husband  of 
the  married 
woman  (not 
having  anjsnb- 
stantial  in- 
terest) is  a  co- 
plaintiff.    And 
the  mle,  that 
when  70a  haye 
one  co-plaintiff 
personallj 
liable  to  costs, 
yoQ  haye  no 
right  to  se- 
curity as 
against  any 
other  co-plain- 
tiff, does  not 
apply  to  such  a. 
case. 
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for  costs.  It  is  without  precedent  to  order  one  of  sereral 
co-Plaintiffs  to  give  security  for  costs :  and  in  a  case  where 
one  of  the  Plaintiffs  was  out  of  the  jurisdiction,  such  an 
order  has  been  refused :   Walker  v.  Easter  by  (a). 

The  husband  is  a  proper  co-Plaintiff,  this  not  being 
separate  estate:  Davia  v.  Provi  (6),  Meddorccrqft  v. 
Campbell  (c).  When  this  case  was  before  your  Honour 
on  a  former  occasion,  you  virtually  decided  that  that  was  so 
(sup.  p.  659). 

Mr.  RoU,  in  reply. — The  husband  has  no  right  to  be  on 
the  record  as  a  Plaintiff:  he  has  no  interest  whatever  in 
the  property.  In  all  the  cases  cited,  the  husband  had  a 
substantial  interest.  Tour  Honour's  attention  was  not 
drawn  to  this  point  on  the  former  occasion^  and  there  was 
in  iaud  no  decision  on  the  point. 


Feb.  ut.      Vice-Chancellor  Sir  W.  Page  Wood  :— 


Judgment* 


A  point  arises  on  the  present  motion^  which  does 
not  seem  to  have  been  the  subject  of  any  report, 
though  it  must  liave  frequently  arisen  and  called  for  de- 
cision. This  is  a  Bill  by  a  bankrupt  husband  and  his  wife 
by  her  next  friend  against  the  mortgagees  of  the  Plain- 
tiff and  the  assignees  of  the  husband,  for  the  purpose  of 
redeeming  mortgaged  real  estate,  the  property  of  the 
wife,  but  not  settled  to  her  separate  use.  I  take  it  to  be 
proved,  that  this  next  friend  is  not  in  a  position  to  be 
responsible  for  costs :  there  is  an  affidavit  to  that  effect* 
which  has  not  been  answered ;  and  it  is  not  disputed  that 
the  next  friend  of  a  married  woman,  supposing  her  to  be  sole 
Plaintiff,  must  be  solvent  and  able  to  answer  for  costs, 
though  this  is  not  rtquired  of  the  next  friend  of  an  infant ; 
(a)  6  Vef.  612.  (b)  7  Beav.  288.  (c)  13  Id.  184. 
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that  18  settled  by  liord  St  Leonards  in  the  case  of  Dri/rum 
y.  Mannix,  and  also  in  the  case  in  Svmovs  <k  Stuart  (a)  : 
and  it  is  not  displaced  by  the  rule  in  allowing  a  married 
woman  to  sue  in  form&  pauperis ;  indeed^  there  seems  to 
be  all  the  more  reason  for  maintaining  the  principle  since 
the  introduction  of  that  rule,  for  if  she  be  herself  solvent^ 
she  will  be  able  to  get  a  solvent  next  friend ;  if  not^  she 
can  sue  as  a  pauper.  But  then  the  motion  is  resisted  on 
this  ground : — ^it  is  said,  when  you  have  two  oo-Plainti£Gi 
one  resident  within,  and  the  other  beyond,  the  jurisdiction^ 
you  are  not  entitled  to  security  for  costs,  because  you  have 
already  one  Plaintiff  personally  liable,  and  you  are  only 
entitled  to  the  personal  liability  of  one  Plaintiff.  Then, 
by  analogy,  it  is  argued  in  this  case,  you  have  the  husband 
as  a  co-Plaintiff  who  is  personally  liable  for  costs^  and  there- 
fore you  are  not  entitled  to  any  security  from  the  next 
friend.  To  this  it  is  replied,  that  the  husband  really  has 
no  right  to  be  a  co-Plaintiff  at  all,  and  that  before  the 
change  in  the  practice  the  misjoinder  might  have  been 
pleaded  in  abatement ;  and  it  is  urged  that  such  misjoinder 
ought  not  to  have  any  operation  in  favour  of  the  Plainti£b. 

I  take  the  rule  of  practice  to  be  this :  if  the  husband 
has  such  an  interest  as  could  properly  support  a  suit,  sup- 
posing his  co-Plaintiff  to  be  any  ordinary  stranger,  then 
the  fact  that  his  wife  is  co-Plaintiff  by  her  next  friend 
constitutes  no  objection  to  his  maintaining  his  suit ;  but  he 
has  no  right  to  join  as  co-Plaintiff  when  he  has  no  interest, 
and  ought  not  to  be  a  party  at  all,  except  for  conformity. 

In  this  case  the  circumstances  are  singular  :  when  the  case 
was  before  me  on  the  former  occasion,  I  decided  that  the 
husband  had  a  shadow  of  right,  such  as  to  render  it  not 
improper  that  the  suit  should  proceed,  he  being  a  party  on 
the  record ;  and  therefore  I  thought  that»  although  as  re- 
garded any  personal  enjoyment,  that  would  have  passed  to 
(a)  Pennington  y.  Almn^  ubi.  snp. 
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his  assiguees,  still  they  would  not  get  possession  at  once 
on  account  of  the  wife's  interest  in  equity,  and  the  right  of 
the  husband  in  the  interim  constituted  a  quasi  interest  in 
the  suit,  sufficient  to  make  it  not  so  improper  that  he 
should  be  a  oo-Plainti£f  as  to  enable  the  Defendants  to  rely 
on  that  circumstance  as  an  objection  to  the  frame  of  the 
suit :  still,  I  am  clear  that  he  never  could  have  maintained 
the  suit  alone :  there  was  just  enough  to  let  me  say  the 
Bill  ought  not  to  be  dismissed.     This  makes  the  case  veiy 
like  that  of  Drviujm  v.  Manmx  (a),  before    Lord    St 
Leorux/rds,  where  the  next  friend  of  a  married  woman  was 
required  to  give  security  for  costs,  though  he  was  also  next 
friend  of  infant  co-Plaintiffs,  because  the  married  woman  could 
not  have  come  alone  without  a  solvent  next  friend:  indeed, 
that  case  seems  stronger  than  the  present  one,  because  this 
suit  is  in  substance  the  suit  of  the  wife,  and  the  estate  is 
sworn  to  be  an  insufficient  security  for  the  mortgage  :  (had 
that  not  been  so,  I  should  have  refused  the  motion,  leaving 
the  Defendant  to  indemnify  himself  out  of  his  security). 

[Mr.  Daniel. — ^The  affidavit  was  found  in  Chambers  to 
be  insufficient ;  but  for  that  we  would  have  answered  it,  and 
denied  this  among  other  allegations  therein.] 

The  Vice-Chancellob. — The  case  has  now  been  argued 
here,  and  I  must  dispose  of  it  upon  the  materials  I  have; 
you  are  too  late,  after  judgment,  to  ask  for  time  to  file  a 
further  affidavit  There  must  be  the  usual  order  staying 
proceedings  till  security  for  costs  has  been  given. 

(a)  Ubisup. 
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BUTLIN  V.  ARNOLD.  M^^^th. 

TN  this  case  the  solicitor  on  the  record  had  recently  taken  pf^ni^Z^c^ 

holy  orders,  and  there  was,  therefore,  now  no  solicitor  on  d^c^9fOauie, 
the  record,  and  it  was  impossible  to  proceed  without  one.  two^co-^piain- 
Two  of  the  co-Plaintifls,  however,  refused  to  concur  in  the  ^"  '*(°'?  ^^ 

'  '  concnr  in  the 

appointment  of  a  new  solicitor,  or  to  take  any  steps  what-  appointment  of 
ever  in  the  cause,  although  frequently  applied  to  by  their  there  being  no 
co-PlaiDtiffs  for.the  purpose.  '^^l  ^ 

proper  coorte 
18  for  the  re- 
maining Plain- 
Mr.  Eddia,  on  behalf  of  the  Plaintife  who  were  anxious  ^  ^^  ^PPJ^  *° 

chambers  for 

to  go  on,  now  moved  for  leave,  under  these  circumstances,  to  the  sole  con- 
strike  out  the  names  of  the  refusing  parties  as  PlaintifiGs^  cauae  on  a 

and  to  make  them  Defendants.  oS?iS'2S«^*° 

against  the 
Mr.  De  Oex,  for  the  Defendants,  opposed  the  motion : —    tiffoiSy-.^^i 

motion  to  strike 

The  only  reported  case  upon  the  point  is  Wedderbum  v.  <>«*  the  name 
Wedderbum  (a),  where  a  similar  motion  was  refused  with  party  as  Plain- 

.  tiff   and  make 
costs.                                                                                                              him  a  Defen- 
dant will  be 
refused.  . 


The  Yice-Chancellob  said,  that  he  could  not  strike  out 
the  name  of  a  Plaintiff,  so  as  to  deprive  the  Defendants  of 
their  possible  right  to  costs  against  him ;  but  he  thought 
that  the  proper  course  for  Mr.  Eddis's  clients  to  take  was, 
to  take  out  a  summons  in  Chambers,  assuming  to  be  acting 
in  person,  and  asking  that  they  should  have  the  sole  con- 
duct of  the  cause ;  that  summons  must  be  served  on  the 
refusing  Plaintiffs,  but  need  not  be  served  on  the  De- 
fendants. If  the  refusing  Plaintifib  did  not  thereupon 
take  some  step,  there  would  be  no  difficulty  in  making 
an  order  in  Chambers  which  would  enable  the  remaining 
Plaintil&  to  go  ou  with  the  cause, 
(a)  17  Beav.  1^. 
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1864. 

mI^^i%    ^'^^  SOLICITORS  AND  GENERAL  LIFE  ASSUE- 
r^mnce^'  ANCE  SOCIETY  (Registered)  v.  LAMR 

Suicide — Am- 
iiffnment  of       r\ 

Policy.  UN  the  7th  of  September,  1853,  Frederick  Lamb,  late 
^^xx^t"^  of  Mmch,  in  the  Isle  of  Ely,  farmer  and  grazier,  de- 
contaios  the      ceased,  effected  with  the  Plaintiffs*  Company  a  policy  of 

Qtiial  oonditioii,  ^      ^         r        ^ 

that  it  ihall  bo  assurance  on  his  own  life  for  the  sum  of  £1000. 

Toid  In  case  the 

hlTown  han^        The  policy  contained  (among  other  conditions  indorsed 

"except  to  the    thereon),  the  following  condition  : — 

intereet  ae- 

qnired  therehi        4.  '^  That  if  any  person  who  has  assured  his  own  life 

s^nment  fw"    ^^  ^i©  ^7  duelling  or  by  his  own  act,  whether  felonious 

ridmdaiL^d  ^^  ^^**  ®^  ^"^  ^^  hands  of  justice,  this  policy  shall  become 

the  aMored       yoid,  except  to  the  extent  of  any  interest  acquired  therem 

tDortcaffee  toe 

policy  along       by  actual  assignment  by  deed  for  valuable  consideration,  or 

per^fe^arom  ^  Security  or  indemnity,  or  by  virtue  of   any  legal  or 

S  tourna**"  equitable  lien  as  security  for  money,  upon  satisfactory  proof 

of  the  mort-      to  the  Board  of  Directors  of  the  existence  and  extent  of 

Sntez^Mdbg '  such  interest.     But,  in  case  the  assured  continue  to  be  the 

SUTy^Sir  ^^^^®r  ^f  **^®  P^^^^y  ^P  ^  **^®  ^™®  ^^  *^^^  decease,  the 

policy,  and  Directors  may,  if  they  think  fit,  pay  or  allow  for  the  benefit 
afterwards  diet 

by  his  own  of  his  family  any  sum   not  exceeding  the   amount   the 

niousiy,^\he*^    society  would  have  paid  to  the  assured  for  the  purchase  of 
Companyhaye   ^jg  interest  in  the  policy  on  the  day  of  his  death." 

no    equity  sr        ^  >f 

against  either 

the  property         On  the  23rd  of  September,  1853,  Lamb  assigned  this 

th"m'SJ^eor  policy,  together  with  other  property,  to  one  Ridgimy,  by 

the  Tmrj!     ^^V  ^^  mortgage,  to  secure  the  repayment  of  £7000,  and 

The  principle  interest. 

of  marshalllog 

not  apply  to         On  the  29th  of  December,  1853,  Larrib  effected  a  similar 
Infthea^rk  PoUcy  with  the  Plaintiffi'  Company  for  £500. 

and  the  Com* 

pany  do  not         Qn  the  28th  of  November,  1854,  Lamb  mortgaged  this 

stand  in  the  ^  ^ 

rdatire  posi-     policy  also  to  Ridgway ;  and  by  the  mortgage  deed  then 

tion  of  principal 
and  surety. 

SimbU: — that  if  the  mortgager's  representatire  had  redeemed  the  mortgage  aliunde,  be 
would  be  entitled  to  recorer  on  the  policy  for  the  benefit  of  the  mortgagor's  eetate. 
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executed,  all  the  secmities  comprised  in  both  mortgages        ^864. 
were  made  one  consolidated  security  for  the  repayment  of    Thb  Sougi- 
the  said  sum  of  ^000  and  a  further  advance  of  ^1000  J^^^^Sl 
and  interest  *!!!t"?^  ^ 


D) 

Subsequent  deeds  of  further  charges  were  duly  executed  v. 

by  LcmA  in  favour  of  Ridgway  and  persous  named  Wire         ' 

&  Dawbam  ;  and  the  result  of  all  the  mortgages  was,  that  Statement, 
these  policies,  together  with  other  property  of  considerable 
value,  were  charged  with  £8700  and  interest  in  favour  of 
Ridgway,  and  were  also  liable  to  Wire  (f  Dawharn  as 
au  indemnity  against  any  loss  which  they  might  sustain  in 
respect  of  a  certain  promissory  note  for  J^200,  given  by 
them  and  Lamb  to  the  National  Provvncial  Ba/nk  of 
England,  in  which  they  had  joined  as  sureties  only. 

On  the  8th  of  February,  1861,  Lamh  committed  suicide 
during  a  fit  of  temporary  insanity ;  the  Defendant  was 
his  residuary  legatee  and  sole  exeoutriz. 

Messrs.  Wire  Jk  Dawbam,  on  behalf  of  the  mortgagee 
Ridgway,  brought  an  action  on  the  policies  in  the  name  of 
the  Defendant  against  the  Company,  to  which  the  Company 
pleaded  the  suicide,  and  the  Plaintiff  replied  by  setting  up 
the  mortgages. 

Thereupon,  Messrs.  Oaleworthy,  the  solicitors  of  the 
Company,  wrote  and  sent  to  Wire  <k  Dawbam  the  follow- 
ing letter : — 

"  12,  Old  Jewry  Chamhera,  Old  Jewry,  B.C. 
•'30th  April,  1862. 
Solicitora*  Office  ats.  Lamb  Executrix. 
*'  Dear  Sirs. — In  this  case  our  clients  conceive,  that  inas- 
much as  the  assured  died  by  his  own  act  the  policies  are 
void  except  to  the  extent  of  any  interest  acquired  by 
assignment ;  but  that  they  are  entitled  to  the  benefit  of 
any  such  assignment  if  other  property  be  included  therein. 
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1864.  «'  The  securities  referred  to  in  the  replication  included 

The  Solici-    property  of  very  considerable  amount  in  addition  to  the 

TORS   &  GbnB< 


RAL 


TERED) 
V. 


Statement, 


Upb  As*,  policies,  and  it  is  intended  by  the  Society  to  have  the 

8URAWCK  So-    questions  decided  by  a  Bill  in  Equity,  to  which  all  neces- 
cxKTT  (Regis-   ^  "^  ,  j-  mi 

sary  persons  will  be  parties;   but  these  proceedings  will 

necessarily  occupy  time,  and  it  is  not  the  wish  or  intentioQ 
of  our  clients  to  keep  the  mortgagees  out  of  the  moneys 
claimed  upon  the  policies  until  the  questions  are  deter- 
mined, but  merely  to  take  measures  that,  subject  to  the 
mortgage  securities,  our  clients  may  stand,  as  against  the 
surplus  of  such  securities  and  other  the  real  and  personal 
estate  of  the  late  Mr.  Lamb,  to  the  extent  of  the  policy 
moneys,  in  place  of  the  mortgageea  Our  clients  are 
therefore  quite  willing,  with  the  concurrence  of  the  Plamtiff 
in  this  action,  at  once  to  pay  to  the  mortgagees  referred  to 
in  the  replication  the  amount  of  the  policy  moneys  towards 
the  discharge  of  the  mortgages,  and  if  that  offer  be 
accepted,  we  must  request  the  mortgagees  not  to  hand  over 
or  otherwise  part  with  the  securities  or  either  of  them,  or 
any  of  the  title  deeds  or  documents  relating  to  the  pro- 
perty included  in  their  securities,  to  the  real  or  personal 
representatives  of  the  late  Mr.  La/nib  tmtil  the  questions 
at  issue  are  disposed  of.  We  should  be  glad  to  be  in- 
formed of  the  amount  that  will  be  due  on  the  securities 
when  the  policies  are  paid,  and  also  the  nature  and  value 
of  the  property  (other  than  the  policies)  comprised  in  the 
mortgages.  We  address  this  to  you  as  you  appear  to  be 
concerned  for  the  Plaintiff  and  the  mortgagees,  and  the 
offer  here  made,  if  accepted,  will  we  presume  put  an  end 
to  the  action ;  but  of  course  it  is  made  without  prejudice 
to  any  proceedings  we  may  take  for  determining  the  rights 
of  the  parties  in  equity.'' 

"  We  are.  Dear  Sirs,  yours  faithfully, 

"  J.  &  W.  Qai;3Worthy. 

"  Messrs.  Wire  ^  Dawbam^ 
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In  reply  to  this  letter  the  Defendants'  solicitors  wrote  as         i864. 
follows.—  T^T^i- 

TOB8  &  GeKS- 

"  JforcA,  June  2nd,  1862.  >^  Ln«  As- 

_  _  BUBANCB   So- 

"  Zfomo  Executrix  v.  Solicitors  cmd  GeTvercd  Assv/rcmce  oiktt  (Rbois- 
Office.  "r^ 


"  Deak  Sirs, — A  press  of  parliamentary  and  other  urgent 
business  has  prevented  our  replying  to  yours  of  the  80th  Statemtnt, 
April  until  now.  The  mort^gee  will  not  object  to  receive 
the  money,  nor  will  the  Plaintiff  object  to  his  doing  so ; 
but  we  cannot  advise  either  of  these  parties  to  enter  into 
any  fresh  agreement  by  which  their  equitable  position  or 
rights  may  be  altered,  and  therefore  the  most  we  can  do  is 
to  advise  the  mortgagee  to  hold  the  title^eeds  until  his 
principal  and  interest  are  paid.  How  can  he  insist  upon 
holding  the  deeds  until  the  questions  at  issue  are  de- 
termiued,  or  prevent  the  mortgagor  [in  the  Bill  inaccu- 
rately printed  mortgoffee']  from  redeeming?  We  receive 
yours,  as  you  will  accept  this,  without  prejudice, 

And  are  yours  truly. 

Wire  &  Dawbarn. 

Messrs.  /.  <fe  W.  GaUworthy. 

On  the  26th  of  August,  1862,  the  Company  paid  Ridg- 
vxiy  the  sums  due  on  the  policies.  This  payment  was 
made  with  the  privity  and  consent  of  the  Defendant  and 
Wire  4*  Dawbarn.  Under  these  circumstances  the 
PlaintiflSj  claimed: — 

1.  That,  subject  to  the  principal  and  interest  still  due  to 
Ridgway  in  respect  of  his  mortgage  (and  to  Wire  <k 
Dawbarn,  if  anything),  they  are  entitled  to  a  charge  upon 
all  the  other  property  comprised  in  the  securities,  to  the 
amount  of  the  policy  moneys,  and  interest  at  four  per 
cent  from  the  26th  of  August,  1862. 

2.  If  not  so  entitled,  then  that  the  mortgage  debts 
should  be  apportioned  upon  all  the  securities,  and  that  they 
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1864.        ought  to  have  a  charge  on  all  the  other  mortgaged  pre- 
The  Solici-    mises  for  the  sums,  &a,  to  be  apportioned  upon  them. 

TOR8  &  GeMB- 

*8urI'nI^  i^'  3.  That  whatever  sum  they  were  entitled  to  should  be 
ciETT  (iiKQifl-  raised  by  a  sale  of  the  mortgaged  premises ;  and  if  such 
V,  premises  were  insufficient,  then  that  they  should  stand  as 

creditors  against  the  general  estate  of  Larnb  in  respect  of 

the  deficiency. 


Laxb. 


Argmnent  Mr.  Holt,  Q.  C,  and  Mr.  Surrage,  for  the  Plaintiflfe  :— 

The  object  of  the  condition  was,  that  the  insurer  should 
have  no  interest  in  case  of  suicide ;  but  as  that  would 
render  any  policy  unmarketable,  it  is  provided  that  an 
assignee  should  be  indemnified  to  the  extent  of  his  interest^ 
OB  it  stands  in  a  Court  of  Equity. 

The  case  does  not  seem  to  have  arisen,  because  oases  of 
suicide  are  generally  also  cases  of  insolvency ;  but  the  prin- 
ciples of  equity  give  us  a  right  to  stand  in  the  shoes  of  the 
mortgagor,  whose  policy  has  become  void  as  between  him- 
self and  us :  Cook  v.  Black  (a). 

The  case  is  like  a  mortgage  of  Blackacre  and  WhitecLcre 
to  secure  A,*s  debt,  A.  having  no  right  in  Blackacre  except 
for  this  specific  purposa  If  the  mortgagee  choose  to  realise 
his  security  out  of  Blackacre,  the  owner  of  that  property 
would  have  a  right  to  be  indemnified  out  of  WhitecLcre. 

Mr.  Oiffard,  Q.C.,  and  Mr.  Morgan  for  the  Defendants  :— 

This  is  not  a  contract  of  indemnity.  A  specific  sum  is 
contracted  to  be  paid  on  certain  conditions,  with  ft  defea- 
zance  of  the  bond  in  a  certain  event,  namely,  the  death  of 
the  assured  by  suicide  without  having  assigned  the  policy, 
which  has  not  happened :  Dolby  v.  India  and  London 

(a)  1  Hare,  390, 


s 


V. 

Lamb. 
JrgumeuL 
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Assu/rance    Company   (a),    Law  ▼.    Indisputable  Life         i864. 
PoUcy  Company  (b) ;  Fauntleroy's  case  (c),  which  after-    thb  Souci- 
wards  went   to  the    House    of  Lords,  turned   eventually  bal^Ufe^As^ 
on  questions   of  public   policy ;    the    House  thought    it    suranck  So- 
improper  that  any  one  should  have  a  benefit  by  the  ex-        tered*)*'^" 
ecution  of  a  felon.    That  is  not  applicable  to  this  case,  for 
the  death  has  been  found  not  to  be  felonious.     We  do  not 
say  what  might  be  the  result  if  there  was  any  fraud  in 
the  case,  but  none  is  suggested ;  and  such  suggestion,  if 
made,  would  have  been  groundless. 

Suppose  the  assured  had  sold  the  policy  out  and  out,  and 
this  suicide  had  taken  place  next  day,  could  the  Company 
have  followed  the  purchase-money  into  the  hands  of  his 
representatives  ?  Or  suppose  the  mortgagee  had  sold  under 
his  power  of  sale,  and  paid  the  surplus  of  the  purchase* 
moneys  to  the  assured,  who  had  afterwards  committed 
suicide,  could  the  Company  have  filed  a  Bill  for  the  pur. 
pose  of  having  his  assets  marshalled  in  their  favour  ?  Or 
again,  if  the  mortgagee  had  so  sold  after  the  suicide^  could 
they  have  maintained  a  suit  to  prevent  him  from  paying 
the  surplus  over  to  the  representatives  of  his  mortgagor. 

The  Vice-Chancellor. — Suppose  you  had  redeemed 
the  mortgage,  could  you  have  recovered  on  the  policy  ? 

Mr.  Oifard. — Yes,  if  the  redemption  took  place  after 
the  death  of  the  assured. 

There  is  no  element  of  principal  and  surety  in  this  case. 
It  is  simply  an  exception,  partly  for  the  benefit  of  third 
parties,  and  partly  for  the  advantage  of  the  assured,  out  of 
the  general  condition  defeating  the  policy.  The  case  of 
Cook  V.  Black,  which  was  cited  for  the  Plaintifis,  shews 
that  the  primary  object  of  the  clause  in  question  is  to 
make  the  policy  marketable,  which  it  would  not  be  if  it 

(a)  2  Sm.  L.  C.  213  ;  8.  c.  15  C.  B.  365.  (b)  1  K.  &  J.  223. 

(c)  BoUand  v.  Disney,  3  Buss.  351 :  reversed  in  Dom.  Proc.  2  Dow, 
&CL1. 

YOU  L  .  B  B  B 
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1864.         was  defeftzible   under  citcnmstances  within  the  power  of 
Thb  Soltoi-    the  assignor,  over   which  the  assignee  would    hltve  no 
'Zt^'It  control 

cmr^C^REois-       '^^  ^  ^  ™^^  question  of  the  construction  of  this  con- 
tsred)       tract,  and  it  is  to  be  construed  most  strongly  against  the 
Lamb.       grantors  :  Dufaur  v.  Pro/esaumal  Life  Assurance  Com- 
Argumeni.     pany  (cb),  Notman  V.  Anchor  Insurance  Company  (6). 

The  Vicr-Chancellor.— What  is  meant  by  "  to  the 
extent  of  any  interest  acquired  therein  ? "  What  do  you 
say  is  the  measure  of  the  extent  of  the  interest  ? 

Mr.  Morgam^ — ^The  amount  secured  by  the  mortgage. 
If  that  exceeds  the  amount  payable  on  the  policy,  then  the 
interest  is  in  the  whole ;  but  if  not»  then  the  Company  are 
to  pay  off  the  mortgage  and  nothing  mora 

This  Bill  is  simply  an  attempt  to  create  a  new  sort  of 
marshalling. 

Mr.  Rolt  in  reply : — 

There  is  no  contract  on  the  part  of  the  Company  to  pay 
the  assignee.  The  contract  is  with  the  assured  :  "  We 
will  pay  you  if  you  don't  commit  suicide,  &c. ;  and  if 
you  do,  though  the  contract  as  between  us  is  to  be  void' 
still  we  will  act  upon  it,  so  far  as  may  be  necessary  to 
enable  you  to  carry  out  engagements  made  with  third 
parties  for  value  in  respect  thereof" 

The  Defendants  are  placed  in  this  dilemma :  Supposing 
the  mortgagee  to  have  elected  to  enforce  his  security 
upon  the  real  estate,  leaving  this  policy  untouched  ;  then, 
on  the  supposition  that  they  are  right,  either  the  Defend- 
ants would  have  been  entitled  to  recover  against  us  for  the 
benefit  of  the  suicide's  estate,  contrary  to  the  contract; 
or,  the  mutual  rights  of  the  parties  to  this  contract  would 
have  been  variable  at  the  arbitrary  will  of  a  stranger,  which 
is  absurd. 

(n)  25  Beav.  599.  {h)  4  Jur.  N.  S.  712. 


!\ 
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Vice-Chancellor  Sib  W.  Page  Wood  :—  isw 

The  question  raised  in  this  case  is  one  which  has  not    ^h*  Souoi- 
1  1.    .      1     1  .     ,  ,  A  r««      .  TOR8&  Gram- 

been  distinctly  determined  heretofore.     The  circumstances  ral  LifbAb- 

/I  11  BUHAKCV  SO- 

are  as  toUows  : —  costt  (Regis- 

tbrbd) 

A  policy  of  assurance  was  effected  by  the   Defendant's        .  ^' 
testator  with  the  Plaintiff,  containing:  the  foUowinir  condi-         — - 

Mardk  SlA. 

tion  as  part  of  the  terms  on  which  it  was  granted.  [His  Jtidmau, 
Honour  read  it:  see  ante,  p.  716.]  This  policy  (along 
with  another^  in  respect  to  which  the  circumstances  are 
precisely  similar,)  has  been  twice  mortgaged ;  but  it  is 
only  necessary  to  consider  one  of  these  mortgages, — that  to 
Ridgwayy — as  the  liability  upon  the  other  has  been  satisfied. 
Ridgway^a  was  a  mortgage  for  ^8000,  the  whole  amount 
secured  by  the  policies  being  «f  1 500  merely ;  but  his  security 
also  comprised  a  much  larger  property  of  LamVs ;  and  I 
take  it  to  be  admitted,  for  the  purposes  of  this  suit,  that 
the  security  is  ample  and  will  yield  a  surplus. 

After  the  death  of  the  assured,  an  action  was  brought  on 
the  policy,  in  the  name,  of  course,  of  his  representative,  but 
at  the  instance  of  the  mortgagee  ;  and  then  the  Company, 
seeing  that  it  was  obvious  tliat  they  had  no  legal  defence  to 
the  action,  caused  the  following  letter  to  be  written  :  [His 
Honour  read  the  letter  of  Messrs.  GaUworthy,  supra,  p.  717.] 
To  this  letter  the  following  reply  was  sent :  [His  Honour 
read  it,  see  supra,  p.  719.]  It  is  somewhat  important  to  read 
both  these  letters,  because  there  was  some  sort  of  attempt 
to  set  up  an  agreement  on  the  part  of  the  mortgagee  to 
the  course  suggested  by  the  Company ;  but  in  fact  there 
was  no  agreement  of  any  kind,  the  Defendants  merely 
8ay>  "  pay  the  money,  and  of  course  the  action  will  stop:  you 
must  take  your  own  course  as  to  that :"  and  accordingly 
they  did  take  their  own  course,  and  paid  the  money  with  the 
knowledge  and  concurrence  of  all  parties. 

In  this  state  of  things  two  questions  arise  : — 
B  B  B  2 


724  CASES  IN  CHANCERY. 

1864.  First.  What  would  be  the  position  of  the  parties  on  the 

Thb  Soliox-    supposition  that  nothing  had  been  done  since  the  oommence- 
^bjSlifb  aJ^  J^®^*  of  ^®  action? 

tURAKCB  SOr 

^"14^""       Secondly.  How  far  has  that  position  been  affected  by 

,  V.  what  has  since  taken  place  ? 

Lamb.  ^ 

''^^^'"*"^  This  Bill  has  been  filed  for  the.  piu7)08e  of  asserting  a 

claim  of  this  nature :  [His  Honour  read  the  claim  set  up 
by  the  prayer  of  the  Bill,  see  supra,  p.  719.] 

It  is  impossible  to  consider  the  first  part  of  this  case  apart 
from  the  second,  which  seems  to  throw  considerable  light 
upon  it ;  for  I  think  that  the  Plaintiffs  cannot  sustain  their 
claim  to  marshal  the  security  against  the  mortgagor,  unless 
they  would  also  be  entitled  to  recover  against  his  personal 
assets  everything  which  they  might  have  to  pay  to  the 
mortgagee. 

This  case  tnrns  on  the  express  terms  of  the  contract 
between  the  partiea  The  policy  is  to  be  void  except  under 
certain  circumstances  and  to  a  certain  extent  Then  it 
must  be  proved  what  that  extent  is,  and  be  ascertained 
what  is  the  exact  amount  assured,  i,  e.  what  is  the  value  of 
the  bond. 

The  condition  says,  that  if  the  bond  be  in  the  hands  of 
an  assignee  for  value,  it  is  to  be  valid  for  its  whole  amount ; 
but  if  of  a  mortgagee,  then  only  to  the  extent  of  the  interest 
of  the  mortgagee  :  and  the  object  of  this  exception  out  of 
the  operation  of  the  clause  for  avoiding  the  bond  forms  an 
jmportant  element  in  the  answer  to  this  question.  Was  it 
an  exception  in  favour  of  the  mortgagee  merely,  or  was  it 
miended  for  the  benefit  of  the  assured?  The  judgment  of 
Vice-Chancellor  Wigrani  in  the  case  cited  at  the  bar,  seems 
to  settle  tliis  point.  He  says  (p.  393),  "  the  meaning  of  the 
condition  "  (a  condition  not  precisely  similar  to  the  present, 


:\ 
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but  somewhat  more  favourable  to  the  contention  of  the  Plain-         1864. 
tifi&,)  "  is  that  the  assured  shall  have  the  power  of  assign-    thv  Souoi- 
ing  the  policy  so  effectually,  that  a  person  advancing  money  ^^iJpb'aj^ 
upon  it  shall  retain  his  security  unimpaired,  notwithstanding    •uh^kcb  So- 
the  assured  might  commit  suicide ;  and  by  this  condition        tsiubd) 
the  policy  is  rendered  more  valuable  as  a  negotiable  secu-        Lamb. 
rity."    The  object,  therefore,  is  to  increase  the  value  of  the      j^iZii^ 
policy  to  the  holder,  i,  e.  in  the  first  place,  to  the  assured. 
And  if  that  be  so,  I  do  not  see  how  I  can  hold  that,  in  the 
absence  of  fraud,  the  estate  of  the  assured  is  to  be  deprived 
of  the  benefit  intended  to  be  given  him  by  the  exception, 
merely  because  the  mortgagee  happens  to  be  fully  secured. 

Suppose  this  had  been  a  complete  assignment  of  the  whole 
policy;  in  that  case  it  is  admitted  that  there  would  have  been 
no  equity  to  recover  the  purchase  money  from  the  estate  of 
the  assured  :  or  suppose  it  mortgaged  to  its  full  value, 
which  might  happen  in  a  variety  of  ways,  with  or  without 
an  accompanying  covenant  to  pay  principal  and  interest^ 
is  it  to  be  left  in  the  power  of  the  mortgagee  to  determine 
whether  it  is  or  not  to  become  void  ? 

But  then  an  equity  of  this  description  is  relied  on :  The 
Company  say,  "  True,  this  is  a  good  policy  in  the  hands  of 
the  mortgagee  ;  but  he  must  be  thrown  in  the  first  instance 
upon  the  covenant  of  the  mortgagor  or  his  common  law 
right  as  a  creditor  (as  the  case  may  be),  and  can  only  touch 
the  policy  when  his  other  remedies  are  exhausted.  This 
amounts  to  a  claim  of  right  to  recover  back  from  the  assured 
anything  which  might  be  paid  to  the  mortgagee. 

But  how  is  that  consistent  with  the  benefit  to  the 
mortgagor,  which  is  contemplated  by  this  exception  /  He 
has  no  anticipation  of  the  calamity  which  is  about  to  befall 
him,  (for  I  of  course  exclude  the  case  of  fraud,)  and  he  is 
entitled  to  consider  that  he  has  provided  for  this  debt,  and 
to  make  all  his  arrangements  accordingly;  but  if  this  debt 
be  afterwards  thrown  upon  his  estaiei  as  the  Company 
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1864.  oonteDd  it  ought  to  be,  all  his  plans  are  defeated,  and  it 

Tbv  Souci-  would  be  impossible  for  any  person  prudently  to  take  such 

^L^  Life  A^^  poUcies  into  account  when  settling  his  afiairs ;  and  yet  they 

*"^"?R  ^^  ^^*  unfrequently  form  a  large  part  of  his  property. 

tjbrbd) 
V.  The  next  stage  is  the  exact  case  before  the  Court ;  whoe 


the  policy  is  holden  along  with  other  securities,  and  you 
^^'^9^^^'*^'  have  to  arrive,  in  the  construction  of  the  contract,  at  the 
extent  of  interest  acquired  by  the  security.  Primi  &cie 
the  mortgagee  has  acquired  the  whole  interest ;  but  then 
you  have  to  determine  what  is  the  extent  to  which  the  bond 
stands  good  ;  and  to  do  this  you  must  look  at  the  circum- 
stances as  they  stood  at  the  time  of  the  death,  and  I  do  not 
think  that  anything  which  might  happen  after  that  time 
would  materially  affect  the  position  of  the  parties. 

If  this  were  to  be  looked  upon  as  a  case  of  suretyship  the 
result  would  be  very  different ;  because  then  the  Company, 
as  sureties,  would,  upon  payment  of  the  debt,  be  entitled 
to  a  transfer  of  the  securities ;  but  I  do  not  take  that  view 
of  the  rights  of  the  parties.  The  Company  are  not  sureties 
for  the  mortgagor,  but  principal  debtors,  the  extent  of 
whose  liability  is  to  be  determined  by  the  terms  of  this 
contract.  It  is  admitted,  that  tbey  would  be  so  if  the 
policy  were  mortgaged  to  its  full  amount.  Can  it  then 
affect  the  question,  that  it  is  pledged  either  for  a  sum  less 
than  its  full  amount,  or,  as  here,  along  with  other  pro- 
perty, as  part  of  one  entire  security  ?  In  each  and  all  of 
these  cases  the  mortgagor  is  entitled  to  calculate  upon  the' 
surplus  (if  any)  as  part  of  his  assets,  and  to  treat  the  rest 
of  his  estate  as  unaffected  by  the  debt 

This  view  gets  rid  of  a  coDsideration  which  at  first  sight 
presented  a  considerable  difficulty  :  namely,  that  to  hold  the 
Plaintiffs  to  be  wrong,  would  have  the  effect  of  making  it 
depend  upon  the  arbitrary  will  of  the  mortgagee  whether 
the  bond  should  be  void  or  not :  because  it  was  said,  if  the 
mortgagee  was  to   realise  the  rest  of  his  security,  or  to 
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recover  his  debt  from  the  mortgagor's  eetate,  leaving  f;he         18^ 
policy  untouched,  the  condition  would  prevent  the  mort*    The  Solici- 
gagor's  representative  from   recovering  anything  on  the  ^^  lifk  aJ 
policy.    But  I  do  not  think  that  the  Court  is  placed  in  any  ^^^^^^^^^g. 
such  dilemma :  I  think  you  must  consider  the  whole  matter        tebed) 
as  settled  at  the  expiration  of  the  three  months  from  proof  of        Lamb. 
death  which  is  fixed  by  the  bond  itself  for  the  payment  of     jJtZ^t. 
the  claim  ;  at  that  moment  the  policy  is  either  good  or  bad, 
and  if  bad,  either  in  toto  or  to  a  certain  limited  extent; 
and  whatever  may  be  its  state  then  remains  fixed,  and 
the  amount  (if  anything)  remains  payable,  whatever  may 
thereafter  take  place. 

It  was  pressed  upon  me  that  this  question  was  virtually 
governed  by  the  case  before  Vice-Chancellor  Wigram  (a), 
and  I  have  therefore  now  to  deal  with  that  case.  That  was 
a  case  which  at  first  sight  was  very  similar  to  the  present ; 
but  upon  a  little  examination  it  appears  that  there  was  a 
very  important  distinction  not  only  in  the  words  of  the  con- 
dition attached  to  the  policy  there  in  question,  but  also  in 
the  manner  in  which  the  matter  was  brought  before  the 
Court 

The  words  in  that  case  were,  "  If  the  person  assured 
commit  suicide,  and  the  policy  shall  have  been  assigned  to 
any  person  or  persons  having  a  bon&  fide  interest  in  his  life 
to  the  extent  of  the  sum  assured,  the  full  amount  will  be 
paid  to  the  party  or  parties  so  interested  ;  if  the  interest  be 
less  than  the  sum  assured,  the  party  or  parties  will  be  in- 
demnified to  the  full  extent  of  such  interest ''  The  word 
there  is  '  indemnifiod,'  which  points  more  to  a  mere  contract 
of  indemnity  or  suretyship .  than  the  words  in  the  case 
before  me,  where  you  have  a  bond  which  is  to  be  good  alto- 
gether, or  to  a  certain  extent,  according  to  circumstances^ 
and  which,  if  once  wholly  or  partially  void,  must  remain  so, 
so  soon  as  you  have  determined  to  what  extent  (if  at  all)  it 
is  valid. 

(a)  Cook  V.  Blacky  ubi  sup. 


Judgment. 
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1864.  Moreover,  the  question  which  was  raised  in  that  case 

Tux  SoLici  ^^  ^^^  different  from  the  present :  an  equitable  assignee 

KA^l^FB^Afl'  ^^  ^^®  policy  filed  a  Bill  against  the  Company  to  have  it 

8UBANCE  So-  declared  that  his  assignment  was  good^  <ajid  to  get  the 

CIBTT  (RbOIB-    ,  «         «    ,        .      ,  .  .1111  f    ' 

TEKKD)  benefit  of  the  mdemnity  provided  by  the  condition  in  ques- 
Lamb.  ^^^^  »  *^®  Company  said :  '*  You  must  shew  what  it  is  that 
you  are  to  be  indemnified  against^  "*  and  therefore  they  had 
a  right  to  an  account  for  the  purpose  of  ascertaining  the 
amount  of  the  Plaintiff's  loss,  and,  of  course,  a  right  to 
shew  what  other  securities  he  held  which  would  be  ap- 
plicable in  diminution  of  that  loss. 

Then  comes  the  second  point :  Supposing  the  PlaintifiEs 
to  be  right  on  the  first  question,  I  think  their  subsequent  . 
course  of  conduct  has  placed  great  difficulties  in  their  way. 
They  ought  to  have  said  to  the  Defendant,  "You  are 
suing  upon  a  bond  which  is  void  except  to  a  certain 
limited  extent,  namely,  as  far  as  the  mortgagee  is  inter- 
ested, and  it  is  for  you  to  make  out  what  the  extent  of  that 
interest  is ;"  and  they  might  then  have  contended  at  law 
that  such  interest  was  limited  to  the  deficiency  (if  any)  of 
the  other  securities.  Or  if  it  be  replied,  that  a  Court  of  law 
would  look  only  at  the  amount  fixed  by  the  bond  on  its 
face,  without  discussing  the  equities  arising  out  of  the  iaci 
that  there  were  other  securities  included  in  the  mortgage, 
then  the  proper  course  would  have  been  to  have  filed  a  Bill 
either  on  the  footing  of  suretyship  to  redeem  the  mortgage, 
or,  if  they  could,  to  have  a  sale  of  the  securities,  and  to 
restrain  the  action  at  law  until  the  other  securities  had 
been  realised :  instead  of  which  the  Company  have  paid 
the  amount  due  on  the  policy.  It  is  said,  they  paid  on  the 
terms  contained  in  the  letters  which  I  have  read.  That  is 
so ;  but  I  do  not  think  that  the  letters  amount  to  more 
than  an  offer  on  the  one  hand  to  pay  the  full  amoimt 
without  prejudice  to  any  right  they  might  have;  and 
an  answer  to  the  effect  that  the  mortgagee  had  no  objec- 
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tion  to  receive  his  money,  and  that  the  executrix  did  not      ^.^i??!;^ 

object  (how  could  she?)  to  its  being  paid  to  hira,  and  they    ThbSolioi- 

say  to  the  Company,  "Take  your  own  course;  pay  if  you  ^^lifb*As^ 

please,  if  not,  we  will  go  on  with  the  action."  stjuuicb  So- 

f         >  *  o  GUBTT  (Regis- 

tkrbd) 
Then  the  Company,  by  paying,  have  put  themselves  m  v. 

this  position,  that  they  have  not  ascertained  the  value  of         ' 

the  other  securities.  This  should  have  been  done  before  any     •^«m^7"«««'« 

payment  had  been  made,  because,  if  the  Plaintiff  are  rights 

and  if  the  other  securities  are  worth  more  than  the  debt, 

the  bond  is  void,  and  nothing  should  have  been  paid  on 

it  at  alL 

Suppose  that  the  bond  was  void  on  this  ground,  and  that 
afterwards  and  before  payment  of  the  mortgage  the  pro- 
perty became  greatly  depreciated  in  value,  so  as  to  be  an 
insufficient  security  for  the  mortgage  debt ;  how  are  the 
equities  between  the  parties  to  be  ascertained  and  deter- 
mined ?  or  suppose  the  contrary  case,  and  that  at  the  time 
of  the  death  the  other  security  was  insufficient^  and  the 
bond,  therefore,  good  for  something ;  and  that  a  valuable 
mine  had  been  unexpectedly  discovered ;  what  is  to  become 
of  the  payment  which  would  have  been  made  upon  the 
bond,  and  when  are  the  rights  of  the  parties  finally 
settled  ? 

For  aU  I  know,  not  a  penny  was,  on  this  view,  ever 
payable  on  this  policy,  and  the  payment  which  has  been 
made  by  the  Company  has  been  made  by  them  as  mere 
volunteers.  I  cannot  sustain  a  Bill  to  enable  them  to 
recover  back  money  voluntarily  paid  by  th.em,  and  which 
may  or  may  not  have  been  due  upon  the  bond. 

On  both  grounds,  therefore,  I  must  dismiss  this  Bill  with 
costs  (a). 

(a)  The  Plaintiffs  appealed  from  this  decision ;  and  on  Monday, 
June  13,  the  Lords  Justices  dismissed  the  appeal  with  costs. 
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J^  DAVIES  V.  HUQUENIN. 

Majf  uu  2nd,  £)y  an  indenture,  dated  the  9th  of  November,  1819,  b&- 

Power --■  Cove-  between  John  Davies  and  Mary  his  wife,   of  the  first 

nant— Release  ^                    r,       y         ri 

—Younger  paxt,  JaToes    MeddowcTo/t  and   Thomas   Hughes  (both 

Covenant  by  ®"^^  deceased)  of  the  second  part,  and   George  Ripley 

a  father  in  hia  (since  deceased)  of  the  third  part.    After  reciting  that  the 

marriagesettle.  said  John  Davies  at  or  soon  after  his  intermarriage  witli  the 

wwciBe'a^  ^^  ^^''V  ^^  ^^^^  ^^^  received  from  her  uncle,  the  said 

power  80  as  to  James  MeddowcTofi,  the  sum  of  ,^500,  and  that  he  had 

djmmiBh  her 

portion  nnder  lately  received  from  the  said  James  Meddowcrq/l  the  further 

settl^ent:^  sum  of  ^500^  with  interest  thereon  from  the  time  of  such 

^*^tinto*^?**  marriage,  making  together  the  sum  of  ^1218,  as  a  marriage 

the  power.  portion  given  by  her  said  uncle ;   and  that,  in  oonsidera- 

waa^ecteS*to  *^^^  thereof,  the  said  John  Davies  hsd  agreed  to  settle  and 

be  raised  after  convev  the  lands  and  premises  first  thereinafter  described  to 

the  decease  of  .                                 . 

the  settlor  and  the  uses  and  in  manner  thereinafter  mentioned.     And  re- 

(tenimto  for  citing  that  the  said  Ma/ry,  the  wife  of  the  said  John  Davies, 

nfe)forpor^  ^j^j.  ^.j^^  ^^  ^^f  j^^^  ]^^  feitheT,  would  be  entitled  to  a 

tions  of  cntl- 

dren  other  than  further  legacy  of  ^600  after  the  death  of  her  mother,  and 

their  eldest  ot  ,                                   .                i    <•                . 

only  son,  that  in  consideration  of  the  premises,  and  for  making  a 

divided:— ^eW  farther  provision  of  maintenance  for  his  said  wife,  and  for 

that  the  per-  ^^^  mdle  issue  of  the  marriage,  and  for  the  raisins  of  por- 

sonal  represen-  ^                                ^                               .  ,                                   or 

tativea  of  the  tions   and    making   such  provision   for  the   daughter    or 

eldest  BOIL,  ^^ho 

attained  daughters,  younger  son  or  younger  sons,  of  the  said  John 

imd°dfed*?n'hi8  -^^^^  ^n  the  body  of  the  said  Mary  his  wife  begotten  or 

father's  life-  to  be  begotten  as  were  thereinafter  in  that  behalf  expressed, 

time,  were  m-  .                                          ,           . 

titled  to  one  and  for  the  settling  of  the  estates  of  inheritance  thereinafter 

*  ^t\,  ,  mentioned,  he  the  said  John  Davies  had  consented  and 

Held  also, 

thatadauf^hter  agreed  to  settle  and  convey  as  well  the  messuages,  lands, 

twenty-one  and  tenements,  hereditaments  and  premises  first  thereinafter 
fn^  her°  fatS^  described,  as  also  certain  other  lands  also  therein  described, 

lifetime,  was  upon  the  trusts,  and  to  and  for  the  purposes  thereinafter  de- 
entitled  to  a  ir    r 
share.  clared  concerning  the  same.    The  said  John  Davies  released 

Held  alio,  that  the  second  son,  who,  daring  the  father's  life  and  after  attaining  his  majority, 
became  the  eldest  son  and  succeeded  to  the  settled  estate,  and  the  personal  representatives 
of  a  child  who  died  in  infancy,  were  not  entitled. 
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and  coufirmed  the  lands  and  premises  therein  mentioned,  to 
hold  to  Meddowcrofi  and  Hughes  and  their  heirs,  to  such 
uses,  upon  such  trusts,  and  to  and  for  such  intents  and  pur- 
poses, and  with  and  under  such  provisoes,  powers,  limitations, 
restrictions,  and  agreements  as  were  thereinafter  limited  and 
declared  of  and  concerning  the  same,  subject  to  certain 
specified  incumbrances  affecting  part  of  the  aforesaid  lands  ; 
that  is  to  say,  to  the  use  of  the  said  John  Laviea  for  life 
without  impeachment  of  waste,  with  remainder  to  the  use 
of  the  said  Mary  his  wife,  for  her  life,  without  impeach- 
ment of  waste,  with  remainder  to  the  use  and  behoof  of  such 
of  the  children  of  the  said  John  Dames  on  the  body  of  the 
said  Mary  his  wife  begotten  or  to  be  begotten,  and  in  such 
parts,  shares,  and  proportions,  and  under  and  subject  to 
such  charges,  directions,  limitations,  and  appointments  as 
the  said  John  Da/vies^  by  his  last  will  and  testament,  should 
charge,  direct,  limit,  or  appoint,  give  or  devise  the  same  or 
any  part  or  parts  thereof,  and  in  default  thereof  to  the  use 
of  such  of  the  children  of  the  said  John  Davies  by  the  said 
Mary  his  wife,  and  in  such  parts,  shares,  and  proportions 
as  the  said  Mary,  the  wife  of  the  said  John  Davies,  whether 
covert  or  sole,  should  by  will  or  codicil  appoint ;  and  for 
want  of  such  appointment,  to  the  use  of  the  said  Oeorge 
Ripley,  his  executors,  administrators,  and  assigns,  for  the 
term  of  500  years  from  thence  next  ensuing,  upon  the 
trusts  thereinafter  mentioned ;  and  subject  thereto  to  the  use 
of  the  James  Meddoworoft  and  Thomas  Hughes,  and  their 
heirs,  upon  the  trusts  and  to  and  for  the  several  ends,  inter- 
ests, and  purposes  after  mentioned,  that  is  to  say  :  to  the 
use  and  behoof  of  the  first  and  other  sons  of  the  said  John 
Davies  on  the  body  of  the  said  Mary  his  wife  begotten  or 
to  be  begotten,  and  in  default  of  issue  male  to  the  daughters, 
equally  to  be  divided  between  them  as  tenants  in  common 
in  tail  general,  with  cross  limitations  in  tail  general,  with 
an  ultimate  limitation  to  the  use  ^d  behoof  of  the  right 
heirs  of  the  said  Mcvry  the  wife  of  the  said  John  Dames, 
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for  ever.  And  the  trusts  of  the  said  term  of  500  jears  weace 
declared  to  be,  as  soon  as  conveniently  might  be  after  the 
decease  of  the  said  John  Davies  and  Mary  his  wife,  and 
the  survivor  of  them,  in  case  of  no  such  appointment  as 
aforesaid,  and  in  case  the  said  John  Dames  shotild  depart 
this  life  leaving  issue  by  the  said  Mary  his  wife  one  son 
and  also  two  or  more  children,  either  born  in  his  lifetime  or 
after  his  decease,  then  in  trust  to  raise  the  sum  of  jE^6,000 
for  the  portion  or  portions  of  any  child  or  children  of  the 
said  John  Davies  on  the  body  of  the  said  Mary  his  wife 
begotten  or  to  be  begotten  (other  than  their  eldest  or  only 
son),  equally  to  be  divided  betwixt  and  amongst  them  if 
more  than  one,  and  with  and  subject  to  such  further  de- 
clarations, limitations,  restrictions,  and  agreements,  as  were 
thereinafter  expressed  concerning  the  aforesaid  portion  or 
portions,  and  the  maintenance  of  such  child  or  children. 
And  the  deed  contained  a  proviso  for  cesser  of  the  term 
on  performance  of  the  trusts. 

There  were  eight  children  of  the  marriage,  two  of  whom 
died  infants  before  the  date  of  the  said  settlement.  The 
others  of  such  eight  children  were  the  Defendant  Harriet 
Huguenva,  who  was  bom  on  the  28th  of  October,  1810, 
Lucy  Margaret  Davies,  who  was  bom  on  the  21st  of  June, 
1812,  and  died  in  the  month  of  November,  1845,  WUIiam 
Hamhlett  Davies,  who  was  bom  in  the  year  1815,  and  died 
without  issue  in  the  month  of  July, )  847,  the  Defendant 
Elizabeth  Ann  Davies,  who  was  bora  on  the  9th  of 
November,  1818,  John  Stanley  Davies,  who  was  bora  od 
the  12th  of  December,  1822,  and  died  in  the  month  of 
April,  1857,  and  Thomas  Davies,  who  was  born  on  the 
24th  of  August,  1825,  and  died  on  the  10th  of  September 
in  the  same  year. 

In  the  year  1829,  a  marriage  was  contracted  between  the 
said  Harriet  Huguenin,  then  Harriet  DavieSy  spinster, 
and  William  Meddowero/t,  since  deceased. 
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Marriage  articles^  dated  the  12th  of  April,  1829,  were 
entered  into  between  the  said  William  Meddoworoft 
of  the  first  part,  the  said  Harriet  Davies,  then  a  spinster, 
of  the  age  of  nineteen  years,  of  the  second  part,  the 
said  Mary  Daviea  of  the  third  part,  and  the  said  John 
Daviea  of  the  fourth  part ;  and  thereby,  in  consideration  of 
the  intended  marriage  and  of  the  settlement  thereinafter 
agreed  to  be  made  by  and  on  the  part  of  the  said  John 
Daviea  immediately  after  the  solemnisation  of  the  said 
intended  marriage  to  the  said  William  Meddowcroft,  he 
the  said  William  Meddowcroft  covenanted  to  settle  certain 
property  to  which  he  was  or  might  become  entitled  as  therein 
mentioned,  upon  the  trusts  therein  mentioned ;  and  the  said 
William  Meddowcroft  and  Harriet  Davies  covenanted  to 
settle  all  the  future  property  of  the  said  Ha/rriet  Daviea, 
including  the  moneys  secured  by  the  covenant  thereinafter 
contained  by  John  Daviea;  and  the  said  John  Daviea 
covenanted  with  Meddowcroft,  that  he  and  the  said 
Mary  his  wife,  in  consideration  of  the  premises,  would  not 
execute  any  appointment,  or  do  any  act  to  defeat,  lessen, 
or  diminish  the  share  and  interest  to  which  the  said  Harriet 
Daviea,  as  the  daughter  of  the  said  John  and  Mary  Daviea, 
was  or  might  become  entitled  on  the  decease  of  the  said 
John  Daviea  and  Mary  his  wife,  in  the  pecuniary  division 
or  portion  made  and  secured  for  the  only  daughter,  or  for 
the  younger  son  and  sons  and  daughter  or  daughters,  as 
the  case  might  be,  of  the  said  John  Daviea  by  the  said 
Mary  his  wife,  under  and  by  virtue  of  the  said  settlement 
of  the  9th  of  November,  1819 ;  but  on  the  contrary,  that 
he  the  said  John  Daviea  should  and  would,  when  thereunto 
requested^  make,  do,  and  execute  all  such  acts  and  deeds  as 
might  be  requisite  for  confirming  and  establishing  such 
share,  right,  and  interest  of  the  said  Hannet  Daviea  in  the 
said  pecuniary  provision  or  portion,  so  as  the  said  Harriet 
Daviea  should  receive  for  her  share  and  proportion  of  the 
8aid  settled  property  the  sum  of  £1500  at  the  least" 
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On  the  7tti  of  October,  1840,  Sarriet  Meddawcroft 
Aarried  her  second  hasbnnd,  the  Defendant  Louib 
Huguenm. 

By  his  will,  dated  the  26th  of  April,  )852>  reciting  the 
settlement  of  November,  1819,  John  Daviea  appointed  his 
residuary  real  estate  to  trustees,  upon  trust  for  his  wife  for 
life,  with  remainder  for  the  sole  use  and  benefit  of  his  son 
John  Stanley  Daviea  in  fee,  charged  with  «f  3000  for  the 
benefit  of  his  daughter  the  Defendant  Elizabeth  Ann 
Daviea,  and  £1000  for  the  benefit  of  his  daughter  Harriet 
Huguenin^  whose  advancement  on  her  first  marriage  and 
subsequently,  with  interest,  would  (as  the  will  stated)  bring 
up  her  share,  according  to  the  testator's  estimate,  as  near 
as  might  be  equal  to  that  of  her  unportioned  sister ;  and 
the  testator  directed  the  said  sums  of  £3000  and  «f  1000 
to  be  invested,  the  income  to  be  for  the  separate  use 
of  the  daughters  respectively,  and  the  principal  to  be  at 
their  disposal  by  will  or  otherwise,  but  so  that  the  appoint- 
ment by  Harriet  Huguenva  should  be  limited  to  revert  to 
her  own  family  at  her  decease ;  and  in  default  of  appoint- 
ment, and  as  to  the  residue  of  the  testator's  estate  and 
effects,  the  testator  appointed  the  same  to  his  wife  for  life, 
remainder  equally  among  his  children  and  grandchildren, 
the  grandchildren  taking  their  parent's  share. 

By  a  codicil,  dated  the  23rd  of  July,  1863,  the  testator, 
after  reciting  that  his  daughter  Harriet  and  her  present 
husband,  or  one  of  them,  was  indebted  to  him  in  a  large 
sum  of  money  amounting  to  several  hundred  pounds  and 
interest,  gave  and  released  to  his  daughter  all  sums  due 
from  her  or  her  husband,  and  declared  and  appointed  that 
the  provision  in  his  will  and  this  codicil  in  favour  of  his 
daughter  Harriet  was  to  be  taken  by  her  in  full  satisfaction 
and  discharge  of  all  claims  and  demands  of  his  said 
daughter  and  her  husband  ;  and  if  not  so  accepted,  the  said 
gift  and  release  of  the  said  debt,  and  the  whole  of  the  pro- 
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visionft  of  his  T^ill  and  codicil  in  fetvour  of  his  daughter 
Harriet  were  to  be  void  and  fell  into  the  residue. 

The  testator  died  on  the  30th  of  August,  1853,  and  the 
will  and  codicil  were  proved  by  the  widow  and  the  Defend- 
ant Elizabeth  AnnJ)avies,  the  executrixes  therein  named. 

The  testator  left  three  only  of  his  children  surviving,  viz. 
John  Stanley  Daviea,  Elizabeth  Arm  Davies^  and  Harriet 
Huguenin, 

John  Stanley  Daviea  died  in  the  month  of  April,  1867, 
leaving  his  widow  and  two  infant  children  (the  Plaintiffs  in 
this  suit)  him  surviving,  having  by  his  will  given  all  his 
real  and  personal  estate  to  his  wife  and  two  other  trustees 
upon  trusts  for  the  benefit  of  his  wife  and  children.  The 
widow  alone  acted  in  the  trusts,  and  proved  the  will. 

MaA*y  Davies,  the  widow  of  John  Daviea,  died  on  the  10th 
of  April,  1862,  having  devised  all  her  real  and  personal 
estate  to  Elizabeth  Ann  Daviea,  and  appointed  her  sole 
executrix.     She  proved  the  will. 

Mr.  Huguenm,  by  a  post-nuptial  settlement,  dated  the 
24th  of  August,  1861,  settled  the  £1000  appointed  by  the 
will  of  John  Daviea,  describing  it  as  *'  the  sum  of  £1000  to 
which  Mrs.  Huguermv  was  entitled  under  the  will,  irrespec- 
tive of  what  she  or  her  husband  in  her  right  might  be  en- 
titled to  under  the  covenant  in  the  articles  of  September, 
1829.^  Mrs.  JTu^t^nm  joined  in  this  settlement^  but  the 
deed  was  not  acknowledged  by  her. 

The  Defendants  Louia  and  Harriet  Huguenin  con- 
tended that  the  appointment  by  the  will  of  John  Dcmea 
was  bad,  to  the  extent  to  which  it  diminished  the  portion 
coming  to  Harriet  contrary  to  the  covenant  in  the  setUe- 
raent  of  September,  1829. 
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The  Plaintiffi  insisted  that  the  testamentary  appoint- 
ment was  good  in  any  case;  and  further,  that  the  portion  of 
Mra  Huguenvn  was  not  in  fact  reduced  below  the  amount 
which  would  have  come  to  her  in  default  of  appointment 
under  the  settlement  of  November^  1819,  because  the  sum 
of  ^6000  would  have  been  divisible  among  all  the  children 
living  at  or  after  the  date  of  the  said  settlement,  except 
WHMa/m  HamUett,  the  then  eldest  son,  and  that  each  share 
would  have  been  one-fifth  or  £1200,  of  which  j^OO  had 
been  satisfied  to  Mrs.  Hnguenin  by  advancements  by  John 
Daviea  in  his  lifetime  to  her  and  her  husband. 

The  Bill  was  accordingly  filed,  to  have  the  rights  of  all  , 
parties  declared^  and  the  settlement  of  November,  1819, 
carried  into  execution. 


Argummt         Mr.  Gtffard,  Q.  C,  and  Mr.  Kay^  for  the  Plaintiflfe  :— 

1.  The  covenant  by  John  Davies  in  the  settlement  of 
September,  1829,  did  not  operate  as  a  release  of  the  power 
given  by  the  settlement  of  November,  1819.  The  covenant 
clearly  cannot  be  read  as  an  execution  of  the  power,  nor  is 
it  in  terms  a  release  of  it.  It  is  merely  a  contract  upon 
which  there  may  be  a  remedy  on  the  covenant  against  the 
estate  of  John  Daviea  ;  but  it  does  not  operate,  or  purport 
to  operate,  in  any  way  upon  the  property  subject  to  the 
power. 

2.  Even  if  the  covenant  did  so  operate,  it  is  satisfied  in 
the  event.  At  the  date  of  the  settlement  of  1819,  there 
were  six  children  living,  all  of  whom  (except  the  eldest  son 
William,  who  has  since  died,)  acquired  a  vested  interest  in 

the  ^6000  in  default  of  appointment.  The  share  of  Mr. 
Huguenvti  was  therefore  ^1200  only,  and  that  amount  has 
been  satisfied  to  Mrs.  Huguenin  by  the  advancement  and 
the  appoiutment  by  the  testator's  will. 
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The  death  of  some  of  the  children  during  the  life  of  1868 
John  Davies  does  not  affect  the  division,  because  they  had 
all  acquired  a  vested  interest  subject  to  the  power.  The 
direction  for  raising  the  £6000  is,  that  it  is  to  be  raised 
only  if  there  should  be  any  younger  children  living  at  the 
decease  of  the  parents ;  but  this  condition  having  been  satis- 
fied the  money  is  raiseable,  and  then  the  distribution  is  to 
be  not  among  such  of  the  younger  children  as  should  sur- 
vive the  parents,  but  among  all  the  children  except  the 
eldest  son.  The  gift  being  vested  immediately,  the  time  for 
ascertaining  the  class  was  the  date  of  the  settlement  itself, 
and  the  fund  was  therefore  divisible  into  fifths :  Powia  v. 
Bwrdett  (a),  King  v.  Hake  (6),  Perfect  v.  Curzon  (c), 
Adams  v.  Beck  (d),  Sandeman  v.  Mackenzie  (e),  Torres 
V.  Franco  (/). 

Mr.  James,  Q.  C,  and  Mr.  North,  for  Elizabeth  Ann 
Davies,  in  the  same  interest  as  the  Flaintifib  : — 

Even  if  such  a  covenant  could  be  held  to  be  an  equitable 
release  of  a  power  in  the  covenantor  alone,  it  cannot  release 
a  power  which  is  to  be  exercised  by  the  covenantor,  or  fail- 
ing him  by  the  wife.  The  husband  having  made  an 
appointment,  the  wife  who  survived  let  the  property  pass 
on  the  assumption,  which  we  say  was  well  founded,  that 
nothing  remained  subject  to  her  power.  Moreover,  the 
Defendants,  Mr.  and  Mrs.  Hugueni/a,  have  accepted  the 
benefits  given  by  the  will,  and  cannot  now  claim  in  oppo- 
sition to  it. 

Mr.  Rolt,  Q.C.,  and  Mr.  C.  T.  Simpson,  for  Mr.  and  Mrs. 
HugueTmi : — 

The  covenant  is  clearly  a  release,  pro  tan  to,  of  the  power. 
A  man  cannot  exercise  a  power  in  a  manner  inconsistent 

(a)  9  Ves.  428.  (d)  25  Beav.  648, 

(b)  Id.  438.  (e)  IJ.  &  H.  613. 

(c)  5  Msdd.  442.  (/)  1  R.  &  M,649. 
VOL.  I.  C  C  C 
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18«8.  with  an  express  covenant :  Green  v.  Green  (a).  Homer  v, 
Swann  {p),  Re  Chambers  (c),  Hurst  v.  Hurst  (d).  Ik  is 
in  fact  too  clear  for  argument,  that  the  donee  of  a  tes- 
tamentary power  may  bind  himself  not  to  exercise  it. 


Argum§nL 


That  being  so,  the  only  question  is,  whether  the  testa- 
mentary appointment  is  or  is  not  incomustent  with  the 
covenant  The  covenant  is  not  to  diminish  the  share  to 
which  Harriet  was  or  might  be  entitled,  on  the  decease  of 
her  parents,  in  the  portion  secured  for  daughters  and 
younger  sons.  What  would  that  share  have  been  but  for 
this  testamentary  appointment  ? 

The  primary  rule  is,  that  where  no  time  of  vesting  is 
specified  (as  is  the  case  here),  sums  charged  are  not  to  be 
raised  unless  there  is,  at  the  time  of  raising  and  dividing 
the  fund,  some  person  in  esse  who  is  entitled  to  take.  It 
is  true  that  certain  exceptions  have  been  admitted  in  the 
case  of  portions,  but  only  to  this  extent,  that  a  child  who 
marries  and  requires  a  portion,  is  not  to  lose  it  by  dying 
before  the  expiration  of  the  previous  life  estate.  Any  child, 
to  establish  a  title  under  this  principle,  must  show  that  he 
required  the  portion  ;  and  it  seems  to  be  settled  that  nothing 
less  than  marriage  will  be  considered  as  sufiScient  to  show 
that  the  child  required  the  portion  during  the  parent's  life: 
Poulet  V.  Poulet  (e),  Bruen  v.  Bruen  (/),  Jewavngs  v. 
Looks  (g),  Hubert  v.  Parsons  (fc),  Warr  v.  Warr  (i), 
Teynham  v.  Wehb  (k). 

Then  how  could  Thomas  Davies,  who  died  at  the  age  of 
one  month,  in  1825,  be  said  to  have  required  a  portion? 
To  give  it  to  him  would  be  to  give  it  to  his  father  the 
settlor. 

(a)  2  J.  &  Lat.  529.  (/)  2  Vem.  439. 

(h)  T.  &  R.  430.  ig)  2  P.  Wma.  276. 

(c)  11  It.  Eq.  R.  518.  (A)  2  Vea.  sen.  261. 

(d)  16  Beav.  372.  (t)  Prec.  Ch.  213. 

(e)  I  Vern.  204,  321.  (A)  2  Ves.  sen.  197,  209. 
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Lord  Hinehiiibroke  r,  Seymour  (a)  is  a  remarkable  1868. 
case  upon  this  point,  for  there  an  appointment  to  a  son  at  ^i^!^^ 
the  age  of  fourteen  was  held  bad,  because  he  could  not  „  ^* 
require  a  portion  at  that  early  age.  All  the  authorities 
were  discussed  in  Edgeworth  y.  Edgeworth  (b),  and  the  result 
is,  that  there  are  no  decisions  holding  that  a  child  can 
require  a  portion  except  on  marriage,  though  it  is  true 
that  there  are  some  dicta  suggesting  that  he  might  be  held 
to  do  so  on  attaining  the  age  of  twenty-one.  Whatever 
doubt  there  may  be  thought  to  be  on  this  point,  it  is  quite 
settled  that  a  child  who  dies  unmarried  under  twenty-one 
does  not  require  a  portion  :  Remna/rU  v.  Hood  (c).  There- 
fore Thomas  is  excluded  because  he  died  in  infancy  ;  Lv^ 
Margaret  is  also  excluded,  as  never  having  been  married ; 
WHLiam  Hamblett  was  the  eldest  son  at  the  time  of  the 
settlement ;  and  John  Stanley  is  also  excluded  by  subse- 
quently becoming  an  eldest  son :  Chadwick  v.  Doleman  {d), 
Richards  v.  Richards  {e). 

The  Vice-Chanoellob. — What  I  held  in  that  case 
was,  that  becoming  an  eldest  son  before  the  period  of  vesting 
would  exclude.  But  Willia/m  died  in  1847,  after  John 
Stardey  had  attained  twenty-ona  It  will  be  argued  that 
the  portion  vested  subject  to  the  operation  of  the  power. 

Mr.  Sinvpaon. — If  so,  it  could  only  be  vested  subject  to 
divesting  by  the  birth  of  another  child,  or  by  the  acquisition 
of  the  character  of  eldest  son. 

As  for  the  argument  that  Mrs  Huguenin  has  barred  her 
cl^m  by  settling  the  £1000,  it  is  a  sufficient  answer,  if 
there  were  otherwise  any  ground  for  the  contention,  that 
she  never  acknowledged  the  deed 

The  Vice-Chanoellor  intimated  that  Lucy  Margaret 
was  not  excluded. 

(a)  1  B.  C.  C.  395.  (d)  2  Vem.  528. 

{b)  Beat.  328.  (e)  Johns.  754,  765. 

(c)  2  Dc  G.  F.  &  J.  896. 
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i86g.  Mr.  Oiffdrdt  in  reply : — 

The  questioD,  therefore,  resolves  itself  into  this :  whether 
Mrs.  Huguenin'a  share  is  a  third,  a  fourth,  or  a  fifth — ^that 
Argmnmt,  is,  £2000,  jPlSOO,  or  ^^1200.  Now,  as  to  William 
Hamblett,  he  never  came  into  possession  as  eldest  son,  and, 
notwithstanding  the  conditions  of  the  settlement,  would  be 
entitled  to  share  as  a  younger  son :  Ellison  v.  Thomas  (a). 
In  any  case  the  shares  of  survivors  are  not  increased  by  the 
death  of  children  for  whom  portions  are  intended :  Evans 
V.  ScoU  (b). 


fs 


MaylU, 
JwdgmmL 


Vice Chaxoellob  Sib  W.  Page  Wood: — 

In  this  case  the  main  question  that  was  argued  was,  what, 
in  the  events  that  have  happened,  was  the  extent  of  the  share 
which  the  Defendant  Harriet  Huguenin  would  have  taken 
in  default  of  appointment  out  of  a  sum  of  J&6000  directed, 
by  a  post-nuptial  settlement  executed  by  her  father,  to  be 
raised  for  portions  of  the  settlor's  younger  children.  The 
limitations  in  the  settlement  were  to  the  settlor  and  his 
wife  successively  for  life,  then  to  the  children  as  the 
settlor,  or  in  default  of  appointment  by  him  as  his  wife, 
should  appoint,  and  subject  to  these  powers  to  a  trustee 
for  a  term  of  500  years,  with  remainder  to  the  first  and 
other  sons  in  tail,  remainder  to  the  daughters  as  tenants  in 
common  in  tail  The  trusts  of  the  term  were,  if  there 
should  be  no  appointment^  and  in  case  the  survivor  of  the 
settlor  and  his  wife  should  leave  one  son,  and  two  or  more 
children  surviving  them,  then  to  raise  the  sum  of  <£^6000 
for  the  portion  or  portions  of  any  child  or  children  of  the 
settlor  by  his  said  wife  (other  than  their  eldest  or  only  son), 
equally  to  be  divided  betwixt  and  amongst  them,  if  more 

(a)  1  DeG.  J.&  S.  18.  (6)  1  H.  L.  Cas.  43. 
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than  one,  and  *'  with  and  subject  to  such  further  declarations  1868. 

as  were  thereinafter  expressed  concerning  the  aforesaid  por- 
tion or  portions,  and  the  maintenance  of  such  child  or 
children." 


It  is  singular  that  no  such  further  provisions  are  there* 
ioafter  expressed  at  all^  and  this  clause  becomes  simply 
nugatory. 

This  settlement  was  executed  in  I8I9,  and  in  1829 
articles  were  entered  into  on  the  marriage  of  the  original 
settlor's  daughter  Harriet  (now  the  Defendant  Mrs. 
HugtLemn)  with  her  first  husband  WilUam  MeddowcrofL 
Ey  that  deed  the  settlor  covenanted  that  he  and  his  wife 
would  not  execute  any  appointment  to  defeat,  lessen,  or 
diminish  the  share  of  Ha/rriet  in  the  pecuniary  division  or 
portion  made  and  secured  for  the  only  daughter,  or  the 
younger  son  or  sons  and  the  daughter  or  daughters  of  the 
settlor  and  his  wife  under  the  settlement  of  1819,  but  on 
the  contrary  would  do  all  acts  that  might  be  requisite  to 
confirm  and  establish  such  share,  so  as  she  should  receive 
j^l500  at  the  least. 

The  state  of  the  fiunily  was  this :  There  had  been  two 
children,  who  were  dead  at  the  date  of  the  settlement  of 
1819,  and  who  must,  therefore,  be  put  out  of  consideration 
altogether.  Of  the  six  remaining  children,  one  died  in 
infancy.  Another,  the  eldest  son  WiUiam,  lived  to  attain 
the  age  of  twenty-one,  but  died  without  issue  in  his  father's 
lifetime.  A  third,  Lucy,  also  attained  the  age  of  twenty- 
one,  and  died  unmarried  in  her  father's  lifetime.  At  the 
death  of  the  settlor,  which  occurred  in  1853,  there  were 
three  surviving  children,  John  Stanley,  the  only  surviving 
son,  and  the  Defendants,  Mrs.  ffuffnenin  and  Elizabeth 
Daviea. 

It  is  almost  too  clear  for  argument  (though  the  point 
was  raised),  that  the  covenant  by  the  father  operated  pro 


Judgment. 
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1863  tanto  as  a  release  of  his  power;  and  the  question  is,  what 

would  have  been  the  amount  of  Mrs.  Hugtienm'a  share  in 


Daviu 
HuGDBifiif      *^®  jP6000  in  default  of  appointment  ? 


Judgment 


The  father,  John   Daviea,  by  his  will,  appointed  his 
whole  property  to  his  surviving  son  John  Stcmley,  charged 
with  £3000  to  Elizabeth,  and  £1000  to  Mra  Huguenin; 
and  by  a  codicil  released  certain  alleged  debts  in  favour  of 
Mrs.  Huguenin.     The  question  is,  whether,    tinder  the 
circumstances  I  have  stated,  she  is  entitled  to  claim  any 
larger  sum.    The  only  material  points  to  be  determined  are 
these :  First,  did  any  share  vest  in  the  child  who  died  in 
infancy?    Secondly,  what  was  the  interest  of  the  eldest 
son,  who  died  before  he  came  into  possession  of  the  estate  ? 
Thirdly,  what  was   the  interest  of  the  second  son,  who 
came  into  possession  as  the  eldest  surviving  son  ? 

As  to  this  second  son,  John  Stanley ,  the  authority  of 
Chadwick  v.  Doleman  appears  to  me  completely  to  cover 
the  case.  He  became  an  eldest  son  during  the  £Either*8 
life,  and  took  the  estate  under  the  limitations  in  tail,  and  so 
taking  the  estate  must  be  treated  as  disentitled  to  any  por- 
tion in  the  character  of  a  younger  son. 

The  case  of  the  eldest  son  WiUiam  seems  to  be  governed 
by  the  recent  decision  of  the  Lord  Chancellor  in  Ellison  v. 
Thomas,  where  it  was  held  that  the  representatives  of  an 
eldest  son  who  attained  twenty-one,  and  died  before  the 
period  of  distribution,  never  having  become  entitled  in 
possession  to  the  estate,  took  a  share  in  portions  given  to 
younger  sons.  I  am  not  aware  of  any  other  case  in  which 
a  share  of  portions  has  been  given  to  a  son  who  died 
filling  the  character  of  an  eldest  son  before  the  period  of 
distribution,  though  there  are  decisions  to  the  effect  that 
an  eldest  son  who  does  not  take  the  estate  shall  rank  as  a 
younger  son.  Ellison  v.  Thonias  is  however  conclusive  on 
the  point. 
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As  to  the  daughter  Lucy,  it  is  true  that  the  settlement 
does  not  specify  the  attainment  of  any  age  as  a  condition 
of  taking  a  portion ;  but  I  think  that  the  interest  must  be 
taken  to  vest  at  latest  on  attaining  the  age  of  twenty-one. 
Lucy  did  attain  twenty-toe,  and  I  must  hold  that  she 
acquired  a  vested  interest  in  her  share  of  the  portion  fund. 

The  point  as  to  the  child  who  died  in  infancy  is  not  co- 
vered by  express  decision ;  but  in  Remnant  v.  Hoodt  I  find 
a  strong  intimation  of  opinion  by  the  Lord  Justice  Turner. 
His  Lordship  observes,  that  the  Court  takes  upon  itself  the 
right  to  construe  limitations  of  this  character  in  a  settle- 
ment with  reference  to  the  intent  of  the  instrument,  and 
in  some  cases  alinost  in  opposition  to  the  words,  which  are 
held  to  be  overridden  by  the  plain  and  manifest  purpose  of 
the  instrument,  of  which  general  doctrine  the  case  of 
Chadwick  v.  Doleman  is  one  of  the  most  striking  examples. 
On  this  particular  question  of  portions,  it  was  very  early 
settled,  that  the  Court  would  act  upon  this  principle  of  in- 
terpretation, and  would  construe  limitations  of  portions  in 
such  a  way  as  to  provide  that  they  should  be  raised  qua 
portions,  at  such  time  and  in  such  manner  as  they  might 
be  required. 

One  of  the  earliest  of  this  general  class  of  authorities  is 
Pouletv.  PouLet;  and  in  most  of  the  subsequent  cases 
between  the  heir  and  persons  claiming  portions,  even  though 
the  portions  may  have  been  in  a  sense  vested,  the  Court  has 
refused  to  allow  them  to  be  raised,  unless  the  circumstances 
were  such  that  the  portions  were  required. 

The  length  to  which  this  doctrine  has  been  carried  is 
very  remarkable.  In  Kimg  v.  Withers  (a)  a  portion  was 
limited  in  this  way  :  If  the  son  should  die  without  issue 
male  of    his  body   then  living    or  afterwards   born,   the 
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daughter  was  to  receive  at  twenty- one  or  marriage  j^500, 
but  in  case  the  contingency  of  the  son  dying  should  not 
happen  before  the  said  age  or  marriage  of  the  daughter,  then 
she  was  to  receive  the  said  sum  whenever  k  might  after 
happen,  and  the  sum  was  charged  upon  lands  devised  to  the 
son  in  tail. 

The  father  died,  the  daughter  attained  twenty-one,  married, 
and  died  in  the  lifetime  of  her  brother,  who  afterwards  died 
without  issue  male,  and  it  was  held  that  the  portion  was 
raiseable :  Lord  Talbofa  observations  (p.  123)  are  very 
much  to  the  point :  "  Indeed,  in  cases  where  the  child  dies 
so  young  that  the  portion  would  never  be  wanted,  the  Court 
will  not  decree  it  to  be  raised,  because  th^re  is  no  occasion 
for  it,  as  in  Brewi/n,  v.  BrewirCs  casef*  (a). 

I  mention  this  case  specially,  because  Lord  Talbot  refers 
with  approval  to  Brewin  v.  Brewvn  in  Vemion,  but  better 
reported  in  the  Precedents  in  Chancery,  196.  There  a 
term  was  created  by  marria^  settlement,  for  the  purpose 
of  raising  £8000,  to  be  equally  divided  among  daughters 
within  a  year  after  the  death  of  the  surviving  parent. 
There  being  one  daughter,  the  father  by  his  will  devised 
the  trust  estates  to  make  good  his  wife's  portion,  and  to 
raise  £3000  for  his  daughter's  portion,  and  died.  The 
daughter  afterwards  died  at  the  age  of  five  years^  and  the 
Lord  Keeper  saici,  '*  If  it  had  been  a  personal  legacy,  it  must 
have  been  paid,  and  that  presently,  though  the  child  dies 
before  the  appointed  day  ;  or  as  a  devise  out  of  land  by  the 
will,  though  no  time  of  payment  limited."  It  does  not  seem 
to  have  been  argued  that  the  daughter  took  two  portions. 
Then  the  Lord  Keeper  proceeds  :  "  Here  the  will  is  relative 
to  the  settlement,  and  both  make  but  one  security ; 
and  by  the  will  the  portion  should  have  been  raised  in  a 

(a)  2  Vern.  439. 
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redlbonable  time  when  the  child  came  to  want  it,  but  not  pre- 
sently, though  she  should  have  had  reasonable  maintenance. 
In  the  meantime,  it  is  within  the  rule  of  all  the  previous 
cases.  In  case  of  a  personal  legacy  payable  at  twenty-one 
or  maniage,  I  think  the  Court  always  appointed  main- 
tenance out  of  the  interest  of  it,  but  not  if  expressly  limited 
otherwise  in  the  meantime ; "  and  the  report  continues 
"  the  Bill  was  dismissed  by  the  Master  of  the  Bolls,  and 
affirmed  on  appeal ;  but  the  land  was  charged  with  100 
marks  per  annum  maintenance  for  the  child  whilst  it 
Uved  "  (a). 

In  Remnant  v.  Hood,  the  same  point  arose,  but  was  not 
argued,  because  neither  side  was  desirous  of  raising  it. 
And  Lord  Justice  Kmght  Bruce,  without  giving  any 
opinion  upon  it,  said  that  he  was  not  satisfied  that  neither 
of  the  daughters  who  died  in  his  lifetime  in&nts  and  un- 
married, acquired  a  vested  interest.  Lord  Justice  Turner, 
on  the  other  hand,  says :  "  There  are  three  periods  at  which 
the  portions  may  have  been  intended  to  vest ;  the  period 
of  the  birth  of  the  children,  the  period  at  which  they 
would  require  their  portions,  which  according  to  the  ordi- 
nary habit  in  such  cases,  as  evidenced  by  the  usual  course 
of  settlement,  would  be  at  twenty-one,  or  as  to  daughters 
on  marriage,  and  the  period  of  the  death  of  the  parents. 
Looking  both  to  the  language  and  to  the  purpose  of  this 
instrument,  I  can  see  nothing  which  in  any  way  imports 
that  the  portions  were  not  intended  to  vest  during  the 
lives  of  the  parents ;  and  to  adopt  the  period  of  the  death 
as  the  time  of  vesting,  would  be  to  deprive  the  provision  of 
that  certainty  which  it  must,  I  think,  fairly  be  taken  to 
have  been  the  object  of  the  settlement  to  secure.  It  would 
render  the  interests  of  the  children  contingent  upon  their 
surviving  their  parents,  and  deprive  them  of  the  means  of 

(a)  See  Boycot  v.  Cotton^  I  Atk.  556,  where  Lord  Hardwicke 
ftpproves  of  thii  dedsion. 
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The  Bill  prayed  a  perpetual  injunction  against  the  publi- 
TuisLKT       cation  of  the  plays,  and  an  account 

V, 

Laot. 

Mr.  Bolt,  Q.  C,  and  Mx.Martindale  for  the  Plaintiff :  — 

The  published  drama  is  a  mere  compilation  from  the  novel, 
with  the  same  leading  characters  and  same  incidents^  and 
in  great  part  the  same  actual  language. 

We  also  complain  that  certain  ridiculous  characters  have 
been  introduced,  which  have  no  connection  with  the  plot  or 
action  of  the  piece,  but  which  mar  the  effect  of  the  work 
as  a  work  of  genius. 

There  can  be  no  legitimate  abridgment  of  a  work  of 
fiction,  which  in  that  respect  differs  from  works  of  history 
or  science.  The  only  case  which  asserts  the  contrary  is 
Dodaley  v.  Kinnersley  (a),  the  reasoning  of  which  would 
not  now  be  followed. 

llie  cases  before  the  Dramatic  Copyright  Act  have  no 
application,  nor  have  cases  like  Reads  v.  Conquest  (b). 

The  Vice-Chancellor  referred  to  Cdeman  v.  Wa- 
tJien  (c). 

Mr.  Rolt, — In  that  case  it  was  held,  that  there  had  been 
no  publication.  But  even  if  a  legitimate  abridgment  of 
such  a  work  be  possible,  this  is  not  a  fair  abridgment.  The 
French  law  gives  excellent  reasons  why  abridgments  should 
not  be  encouraged :  Rovi  v.  Amauld  (d). 

The  Vice-Chancellob. — That  is  decided  here  the  other 
way  :  Bell  v.  Walker  (e)]. 

(a)  Amb.  403.  (d)  Le  Blanc,  De  la  Propr.'ete 

lb)  9  C.  B.,  N.  S.,  755.  Literaire,  118. 

(c)  5  T.  R.  245.  (e)  1  Bro.  C.  C.  451. 
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Mr.  Martindale. — ^A  Mr  abridgment  required  the  book 
to  be  re-writ,  to  be,  in  the  words  of  Lord  Eldon  (speaking 
of  compilations),  '*  a  fair  exercise  of  a  mental  operation,  de- 
serving the  character  of  an  original  work : ''  Wilkma  v. 
Aikin  (a). 

[They  referred  also  to  Reade  v.  Lacy  (6),  Leiuia  v. 
FuUarton  (c),  BramweU  v.  HaLcomb  (cQ,  Mwrray  v. 
Bogue  (e). 

They  also  compared  the  passages  in  the  novels  with  those 
in  the  plays,  to  show  the  similarity.] 

Mr.  6iffa/rd,  Q.  C,  and  Mr.  Kay,  for  the  Defendant : — 

This  case  is  merely  intended  as  an  advertisement.  The 
profit  on  these  two  little  books  amounts  to  exactly  20$. 
each. 

It  is  admitted,  that  anyone  might  have  told  the  story  or 
acted  the  drama. 

The  YiCE-CHANCELLoa — Or  read  the  book  aloud. 

Mr.  Qiffard. — From  the  time  of  Shakapeare  it  has  been 
the  practice  for  dramatic  authors  to  borrow  their  plots 
from  published  novek  Many  of  Sir  Walter  Scott's  novels 
were  dramatised,  without  any  complaint  on  his  part ;  and  it 
is  obvious  that  the  original  author  is  rather  benefited  than 
injured  by  such  a  course.  These  books  are  merely  sold  for 
the  purposes  of  the  theatre,  and  to  enable  the  audience  to 
follow  the  performance.  Every  critique  necessarily  states 
the  scope  of  the  story  and  would  be  equally  liable  to  an  in- 
junction if  the  Plainti£f  here  is  right. 

At  any  rate,  we  must  take  the  law  as  we  find  it,  whether  it 
be  theoretically  right  or  not ;  and  by  that  law  this  is  no  in- 
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(a)  17  Yes.  422,  426. 

(b)  IJ.  &H.  524;8.  c.  at  law, 
759. 


(c)  3  Beav.  6. 

(rf)  8  My.  &  Or.  787. 

(e)  I  Drew.  858. 
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fringement  of  the  PlaintifiTs  right:  Curtis  on  Copy- 
right (a),  Oylea  v.  Wiloox  (i),  Doddey  v.  Kinnerdey  (c), 
Dr.  Hawkesworth's  case  (rf)>  Butterwart.h  v.  Robvnmm  {e\ 
Grey  v.  RusaeU  (/),  Wkitimgham  v;  Foofer  (gr). 

The  true  test  is,  does  the  play  interfere  improperly  with 
the  sale  of  the  novel  t  And  it  is  obvious  that  it  cannot 
do  so. 

The  right  of  the  public  in  any  published  work  is  absolute, 
except  when  restricted  by  the  statute. 

The  Vice-Chancellor. — ^The  only  point  on  which  I 
wish  to  hear  you,  Mr.  Rolt,  is  :  whether  there  must  not  be 
some  evidence  that  damage  has  been  sustained  :  I  am  dear 
that  there  has  been  injuria,  but  I  am  not  so  sure  that  theie 
has  been  damnum. 

Mr.  Belt,  in  reply : — 

The  argument  as  to  abridgments  amounts  to  nothing. 
It  is  one  thing  to  abridge  a  work,  and  quite  another  to  ap- 
propriate every  idea  it  contains  as  the  material  for  a  pro- 
fessedly independent  work.  If  I  show  the  injury  as  I  have 
done,  it  is  not  necessary  to  prove  the  amount  of  damage. 
It  is  more  a  matter  for  opinion  than  for  proof. 

[He  referred  on  the  question  of  damage  to  Carr^. 
Hood  (A).] 

The  account  prayed  for  was  waived. 


Judgment.       VlCE  CHANCELLOR  SiR  W.  PAGE  WOOD  : — 

This  case  raises  a  question  in  some  respects  novel. 


(a)  Pp.  265  et  seq. 
(J)  2  Atk.  141. 

(c)  Ubi  sup. 

(d)  Lorn,  775. 


(e)  5  Ves.  709. 
(/•)  1  Story,  19. 
(g)  2  Swanst.  428. 
(Ji)  1  Camp.  .355. 
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The  intention  of  the  Copyright  Act  was,  no  doubt,  to 
secure  to  authors  the  full  and  complete  benefit  of  their 
works  ;  but  the  Legislature  did  not  think  it  right  to  pro- 
vide that  the  works  of  an  author  should  not  be  dramatised 
and  used  in  another  shape.  It  has  been  held,  that  to  do 
this  is  not  an  invasion  of  the  rights  given  by  the  statute ; 
and  that  anyone  who  pleases  may  dramatise  the  works  of 
another  person,  without  coming  within  the  enactment 
which  prohibits  the  multiplication  of  copies.  The  only 
way  in  which  an  author  can  prevent  other  persons  from 
reciting  or  presenting  as  a  dramatic  performance  the  whole 
or  any  portion  of  a  work  of  his  composition,  is  himself  to 
publish  his  work  in  the  form  of  a  drama^  and  bring  himself 
within  the  scope  of  dramatic  copyright. 

fiut  although  it  is  open  to  any  actor  or  declaimer  to  recite 
a  poem  or  other  work  written  by  another  as  publicly  as  he 
pleases,  it  could  scarcely  be  said  that  he  would  be  at  liberty, 
on  the  occasion  of  his  recitation  or  performance,  to  dis- 
tribute copies  of  the  work  for  sale  among  the  audience ;  nor 
could  it  be  any  excuse  to  say  that  the  copies  were  intended 
merely  to  assist  the  audience,  who  desired,  while  listening  to 
the  recitation,  to  have  a  copy  of  the  words  in  their  hands. 
Now  this  is  not  very  different  from  what  has  been  done  in 
this  case. 

Miss  Braddon  is  the  author  of  two  works  of  fiction, 
which  have  proved  very  interesting  from  the  incidents  con- 
tained in  them,  and  from  the  msftmer  in  which  they  are 
narrated,  atid  of  which  a  number  of  editions  have  been 
demanded  by  the  public.  The  novels  being  thus  popular, 
Mr.  Svier  took — not,  indeed,  the  whole — but  a  very  large 
portion  of  them,  or  at  any  rate  constructed  a  very  large 
portion  of  his  own  dramas  out  of  passages  taken  word  for 
word  from  the  novels.  He  says,  indeed,  that  half,  or  perhaps 
three- fourths,  of  his  plays  is  original  matter ;  but  it  is  ad- 
mitted that  the  remainder  has  been  taken  bodily  out  of 
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the  Plaintiff's  pubIication&     That  he  was  entitled  to  do 
this  for  the  purpose  of  a  mere  acting  drama  is  not  dis- 
puted; but  he  is  not    so    entitled   for    the    purpose  d 
printing  or  selling  his  compilation.     He   has   taken,  to 
use  the  language  of  Lord   Cottenham  in   BramweU  v. 
Haloomb,  the  vital  portion  of  the  novels,   the   leading 
incidents  of  the  plot,  and  in  many  instances  the  very  lan- 
guage of  the  novel  itself.     He  reprints  in  his  books  (and  I 
confine  myself  to  what  appears  in   the  books,  and  say 
nothing  as  to  the  represented  drama)  the  very  words  of  the 
most  stirring  passages  of  the  novels.     It  is  no  answer  to 
say  that  similar  infringements  have  often  been  committed. 
Although  Sir  WdUer  Scott  and  other  authors  did  not  choose 
to  assert  any  claim  of  this  kind»  this  does  not  affect  the 
rights  of  the  Plaintiff;  and  it  is  to  be  observed,  moreover, 
that  there  has  been  a  considerable  alteration  of  the  law 
since  the  time  referred  to  by  the  extension  of  copyright 
to  dramatic  performances.    As  was  urged  in  CampbeU  v. 
Scott,  acquiescence  in  the  piracy  of  a  portion  of  a  wwk 
might  embarrass  proceedings  to  prevent  a  more  extensive 
appropriation ;  and  it  is,  therefore,  of  the  utmost  importance 
to  authors  to  come  at  the  earliest  possible  stage  to  obtain 
the  protection  of  the  Court  against  the  violation  of  their 
rights  of  property. 

It  was  argued,  that  what  the  Defendant  has  printed 
are  plays  and  not  novels,  and  that  the  case  ought  not  to 
be  dealt  with  as  an  ordinary  case  of  infringement  of  copy- 
right ;  but  it  is  impossible  to  attach  any  weight  to  this 
distinction;  and  it  is  curious  enough  to  observe,  that  the 
very  stage  directions  in  the  plays  are,  in  many  instances^ 
taken  directly  from  the  narrative  portions  of  the  novels, 
so  that  the  supposed  distinction  between  a  play  and  a  nar- 
rative almost  disappears. 

The  question  of  the  extent  of  appropriation,  which  is 
necessary  to  establish  an  infringement  of  copyright,  is  often 
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one  of  extreme  difficulty;  but,  in  cases  of  this  description, 
the  quality  of  the  piracy  is  more  important  than  the  pro- 
portion which  the  borrowed  passages  may  bear  to 
the  whole  work.  Here  it  is  enough  to  say,  that  the 
Defendant  admits  that  one-fourth  of  the  dramas  is  com- 
posed of  matter  taken  from  the  novels. 

In  Campbell  y.  Scott  (a),  which  has  a  strong  bearing  on 
this  point,  the  Defendants  had  published  a  work  containing 
biographies  and  selections  from  the  works  of  a  large 
number  of  modem  poets,  and,  among  others,  six  short 
poems,  and  extracts  from  larger  poems,  written  by  the 
PlaintiflF.  The  defence  was,  that  the  poems  were  bona  fide 
selections,  forming  a  very  small  proportion  of  the  writings 
of  the  Plaintiff;  that  such  compilations  were  cautiously 
made  by  the  most  respectable  publishers ;  that  the  price 
of  the  compilation  was  £1.  Is.,  while  the  Plaintiff's  entire 
works  were  published  at  2^.  6d, ;  and  that  the  Plaintiff 
would  be  rather  benefited  than  injured  by  the  Defendants' 
work,  which  contained  10,000  lines,  of  which  only  a  few 
hundreds  were  taken  from  the  Plaintiff's  poems.  The 
Vice-Chancellor,  after  observing  that  in  the  case  of  the 
Eticyclopcedia  Londinensis  the  jury  found  for  the  Plaintiff, 
though  the  matter  taken  formed  but  a  very  small  propor- 
tion of  the  work  into  which  it  was  introduced,  adds,  that 
it  is  not  necessary  to  consider  whether  the  selections  were 
the  crecun  and  essence  of  all  that  Mr.  Campbell  ever  wrote. 
There  is  no  doubt  that  in  this  case,  as  in  that  of  Campbell's 
Poems,  the  passages  taken  were  the  striking  passages, 
and  these  have  been  taken  by  the  author  of  the  Defendant's 
publications  for  the  express  purpose  of  using  l^ss 
Braddon's  property  for  his  own  benefit.  So  long  as  he 
confined  himself  to  dramatic  representations  he  could  not 
be  interfered  with;  but  when  he  printed  his  plays  he 
brought  himself  within  the  letter  of  the  law* 

(a)  11  Sim.  31. 
TOL.  I.  1>1>D 
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The  authorities  by  which  fair  abridgments  have  been 
sanctioned  have  no  application.  The  Conrt  has  gone  fkr 
enough  in  that  direction  ;  audit  is  difficult  to  acquiesce  in 
the  reason  sometimes  given,  that  the  compiler  of  an 
abridgment  is  a  benefactor  to  mankind,  hj  assisting  in 
the  diffusion  of  knowledge.  But  these  plays  do  not 
profess  to  be  abridgments  of  the  works  of  Miss  Braddon, 
but  are  published  as  the  original  works  of  another  author. 
Still  less  is  there  any  analogy  to  the  use  which  Shah 
sjpeare  made  of  the  writings  of  Boccaclo  and  others.  Mr. 
Sater  can  scarcely  maintain  that  he,  like  ShaJcspeare,  has 
clothed  the  narratives  of  others  in  original  language  of 
his  own,  and  given  'Ho  airy  nothing  a  local  habitation  and 
a  name.''  The  only  doubt  which  bas  occurred  to  me  upon 
the  whole  case  is  that  suggested  by  the  singular  case  of 
Whittingliam  v.  Wooler.  It  has,  however,  very  much  the 
appearance  of  a  decision  on  the  ground  of  the  Plaintiff's 
perverseness  in  going  on  with  litigation  after  he  had 
obtained  all  that  he  required ;  and  the  Courts  not  being 
very  favorably  impressed  towards  the  Plaintiff,  came  to 
the  conclusion  that  the  Defendant's  work  was  no  more 
than  a  fair  abridgment. 


\ 


I  do  not  think  I  should  be  justified  in  sending  the  case 
to  a  jury  to  determine  whether  any  damages  have  been 
incurred ;  and  as  to  the  law,  I  am  bound  to  decide  that 
myself.  It  would,  in  any  case,  be  extremely  difficult  to 
measure  the  amount  of  injury  done  to  an  author  by  a 
publication  of  this  kind.  The  account  being  waived,  the 
decree  will  simply  be  for  a  perpetual  injunction. 
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Re  life  assurance  TREASURY  :       •^"»«  "'*• 

Winditiff'Up 
Ex  PABTE   PePPBE.  Acts,  (11  <f^  12 

TVtct.  c.   41— 
HIS  was  an  adjourned  summons  on  behalf  of  Tohiah  joli^X^i^* 
Pepper,  a  bankrupt,  for  his  discharge  from  custody,  under  rup^ot/  AcU 
the  followmg  circumstances  : —  c.  106— 24  ^ 

___.-.  _  ,     -,   ,  -,        ^  ,        25Vict.c.l3^J 

The  Ltfe  Assurance  Treasury  had  been  ordered  to  be  —Proofb^Of- 
wound  up,  and  a  call  had  been  made  against  Pepper  as  \^cofU^t^ 
the  holder  of  38,000  shares.  He  had  not  paid,  and  a  balance  —J>i9charge, 
order  had  been  made,  under  which  Pepper  was  committed  ^^^  the  Wind- 
to  prison.  Pepper  was,  shortly  afterwards,  adjudicated  ing-up  Acts  is 
bankrupt ;  and  the  Official  Manager,  without  having  ob-  justifythe  Offi- 
tained  any  order  for  the  purpose  under  the  winding  up,  J'n  pyoyjng*^! 
proved  for  the  amount  of  the  call.  The  bankrupt  then  ^^er  a  bank; 
appUed  to  the  Court  of  Bankruptcy  for  his  discharge;  proof  having 
which  was  refused,  on  the  ground  that  ho  was  imprisoned  ^hou™  s^  h 
for  contempt  of  the  Court  of  Chancery.     He  then  took  order  against  a 

1  .  .        ,  .    T  r.       XT  o  bankrupt  who 

out  this  summons  m  the  windmg  up,  for  the  purpose  of  had  been  00m- 

obtaining  his  discharge.    In  the  course  of  the  proceedings,  ^yme^t'^oT" 

the  bankrupt  had  been  charged  with  various  irrecfularities,  »  call— J«W 
^  ^  o  ^   that  the  bank- 

and  there  were  no  assets.  pupt  was  enti- 

tled  to   his 
— — —  discharge. 


Mr.  Sargood,  for  Pepper  : — 

After  the  Official  Manager  had  proved,  the  bankrupt  was 
entitled,  as  of  right,  to  his  discharge,  the  proof  being  an 
election  not  to  proceed  against  the  bankrupt  personally 
(12  &  13  Vict.  c.  106,  s.  182). 

Mr.  Roxburgh,  for  the  Official  Manager,  submitted  to 
act  as  the  Court  should  direct. 

Mr.  Swanston,  for  the  Creditors'  Representative  :— 

The  Bankruptcy  Act  of  1861  (24  &  25  Vict.  c.  134), 
does  not  repeal  the  Act  of  1849;  but  the  165th  section 
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introduces  the  provision  that  the  order  of  discharge  shall 
free  the  bankrupt  from  the  eflTects  of  contempt.  That 
order  has  not  been  obtained,  and  the  mere  proof  by  the 
Official  Manager,  without  the  concurrence  of  the  Creditors' 
Representative,  and  without  the  order  of  the  Court,  cannot 
be  treated  as  a  binding  compromise  or  arrangement  so  as 
to  discharge  the  bankrupt. 


The  Vicb-Chancbllor  asked  if  there  were   no  order 
authorizing  the  proof. 

Mr.  Roxhurgh.-^An    order  has  not    been   considered 
necessary  under  the  Winding-up  Acts. 

The  Vicb-Chancellob    referred    to   the    Winding-up 
Act,  1849  (12  &  13  Vict.  c.  108),  s.  30. 

Mr.  Sargood,  in  reply.— The  grounds  on  which  an  order 
for  discharge  may  be  refused  by  the  Court  of  Bankruptcy 
are  those  only  which  are  stated  in  sect.  159  of  the  Act  of 
1861.  The  165th  section  merely  substitutes  the  order  of 
discharge  for  the  certificate.  By  the  Winding-up  Act, 
1848  (11  &  12  Vict.  c.  45),  s.  29,  aU  the  Company's 
assets  are  vested  in  the  Official  Manager,  and  the  Court  of 
Bankruptcy  was  bound  to  regard  him  as  the  only  person 
to  determine  whether  to  prove  or  not,  and  when  he  has 
proved,  the  legal  consequences  follow  as  in  any  other 
case.  The  Creditors'  Eepresentative  has  no  locus  standi 
in  the  Court  of  Bankruptcy. 


Judgment.      ViCE-ChANCBLLOR    SiE  W.   PaOE   WoOD  : — 

The  Official  Manager  has  been  guilty  of  great  carelees- 
ness  in  making  this  proof  without  the  directioii  of  the 
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Judge  in  Chambers.  There  was  an  important  question  to 
be  considered,  whether  a  prosecution  of  the  bankrupt 
ought  not  to  have  been  directed ;  for  there  was,  at  any 
rate,  ex  parte  evidence  of  an  apparently  gross  fraud  in 
contracting  this  enormous  liabiKty,  without  any  means  of 
pajmient.  The  Winding-up  Act,  1849,  sect.  30,  directs 
that  the  Official  Manager  may  prove  for  any  balance 
ordered  by  the  master  to  be  proved;  which  implies  a 
prohibition  to  prove  without  an  order  authorizing  the 
proof.  There  was,  therefore,  great  neglect  of  duty  on  the 
part  of  the  Official  Manager ;  but,  on  the  other  hand,  as 
regards  the  bankrupt,  the  25th  section  of  the  Winding- 
up  Act,  of  1848,  vests  the  whole  control  in  the  Official 
Manager,  and  the  bankrupt  could  not  object  that  the 
proper  sanction  had  not  been  obtained  in  the  winding-up 
proceedings.  The  position  of  the  Official  Manager  is 
analogous  to  that  of  an  assignee  in  bankruptcy  under  the 
old  law,  by  which  the  assent  of  ci'editors  was  necessary  to 
enable  him  to  sue;  but  any  neglect  of  duty  by  the  assignee 
in  complying  with  the  required  forms,  would  be  no  answer 
to  his  suit.  So  here  the  Official  Manager  should  have 
complied  with  the  regulation  which  requires  an  authority 
to  prove ;  but  his  having  acted  without  this  preliminary 
sanction,  was  a  matter  with  which  the  bankrupt  had 
nothing  to  do,  and  could  not  have  been  set  up  by  him  in 
opposition  to  the  proof.  There  has,  therefore,  Jbeen  no 
acquiescence  by  the  bankrupt ;  the  application,  therefore, 
must  be  granted. 
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There  will  be  no  costs  to  the  bankrupt ;  and  the  costs 
of  the  Official  Manager  will  be  suspended.  The  Creditors* 
Representative  will  have  his  costs. 
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D^^isiSjiia.  FEEEMAN  v.  ELLIS. 

lAinacy  RegU'   TWy 

liiTmkxi   ^  ^^^  ^^  ^  ^^  ^^^  ^y  *'^®  trustees  of  the  wiU  of  John 
Vict.  0.  70)—  Freeman  (who  was  found  lunatic  subsequently  to  the  date 
Exoneration,    of  his  will),  for  the  administration  of  the  trusts  thereof. 
A  testator  de- 
•wmlty  snS  Ml       Th©  will  was  dated  the  9th  of  December,   1851,  and 

estate  iT.  and  thereby   certain    specified   real   estates    at    Kenton    and 

other  real  es-  •'  ^ 

tates  upon        elsewhere  were  devised  upon  trust  for  sale,  the  proceeds 

ment  of  deb^  to   be   applied   on    the .  trusts   of  the    personal   estate ; 

th^uTto^r-  ^^^    ^^   personal    estate   was  bequeathed   upon   trusts 

tain  devisees,  for  payment  of  debts,  and,  subject  thereto,  for  the  benefit 

purchased  the  of  testator's  nephews  and  nieces,  and  their  issue. 

2r.  estate,  as 

to    which    he 

died  intestate.       In  the  year  1858,  the   testator  purchased   an   estate 

deposited  the    known  as  the  Hojjton  estate ;   and  on  the  9th  of  October, 

Mtete^to^'^s^'   ^^^^>  deposited  the  title  deeds  with  his  bankers,  to  secure 

cure  £1,000,    the  balance  due  or  to  become  due  to  the  bank. 

and  was  sub- 
sequently 

Undt^aror-'  ^^  *^^  ^^^^^  December,  1859,  the  testator  was  found 
der  in  lunacy  lunatic ;  and  by  the  report  of  the  Master  in  Lunacy,  dated 

a    mortgage 

was  made  of  tho  13th  of  February,  and  confirmed  on  the  17th  of 
estetes  *^to  March,  1860,  the  heir  and  next-of-kin  were  found ;  and  by 
raise  a  sum  of  the  Master's  report  of  the  6th  of  July,  1861,  it  was  found 

money  to  pay 

off  the  £1,000  that  there  was  owing  from  tho  lunatic's  estate  a  sum  of 

debt8°ortlie  £1.522,  of  which  £1,005  was  tho  debt  to  tho  said  bank; 
lunatic;  and  a  ^j^^j  \^  ^^s  submitted  that,  under  the    116th  section   of 

proviso  was  m- 

serted,  that  as  the   Lunacy   Regulation   Act,    1863,    a   sum    of    £1,600 

lunatic   his  should   bo   raisod   for   payment   of    the   said   debts,   by 

heirs,  and  do-  mortgage  of  the  Hojjton  estate  as  tho  primary  security, 

estate  should  with   a   sufficient   jDart   of  the   other   real  est4ite  of  the 

be  considered    ,         , . 
as   the    pri-       lunatlC. 
mary  security 

for  the  mortgage  debt.  Tho  lunatic  having  died  : — Heldy  that,  oij  the  true  oonsfruc- 
tion  of  the  proviso,  it  did  not  have  the  etfcct  of  exonerating  the  devised  estates  at  the  exp^ue 
of  the  JT.  estate,  and  tho  devised  estates  ordered  to  be  first  applied  in  payment  of 
the  mortgage  debt.  Quoere — Whetlier  a  proviso  having  such  an  effect  would  hare  been 
within  the  jurisdiction  of  the  Lords  Justices. 
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This  report  was  coufirmed,  and  tho  mortgage  directed 
by  an  order  in  lunacy  dated  the  24th  of  July,  18&1 ;  and  a 
mortgage  was  accordingly  executed,  dated  the  17th  of 
August,  1861,  whereby  the  Hoptoii  and  KoUoti  estates 
wore  mortgaged  to  secure  £1,600,  subject  to  a  proviso,. 
^^  that,  as  between  the  said  John  Freeman,  his  heirs  and 
devisees,  the  Hopton  estate  should  be  considered  and 
taken  as  the  primary  security  for  the  repayment  of  the 
said  sum  of  £1,600,  and  all  interest  thereon/' 

The  lunatic  died  on  the  19th  of  March,  1862,  and  the 
mortgage  debt  was  still  unsatisfied.  The  personal  estate 
was  insufficient  for  payment  of  debts.  The  heir-at-law 
claimed  the  Hopton  estate  free  from  the  mortgage  debt, 
the  estates  devised  for  payment  of  debts  being  sufficient  to 
satisfy  the  £1,600,  and  all  other  debts.  The  Plaintiff,  and 
the  other  persons  interested  under  the  will,  insisted  that 
the  Hopton  estate  was  primarily  Hable,  by  force  of  the 
order  in  lunacy.    This  was  the  only  question  in  the  cause. 


Mr.  Eolt,  Q.C.,  and  Mr.  B.  B.  Rogers,  for  the  Plaintiff, 
one  of  the  devisees  : — 

The  Lords  Justices  had  jurisdiction  to  introduce  the  pro- 
viso, which  is  conclusive :  Lunacy  Regulation  Act,  1853(a). 
[They  also  cited  Ex  parte  Brow  field  {b)jEx  parte  Phillips  (c), 
Oxenden  v.  Lord  Covipton  [d).  Graves  v.  Hiclis  (e).] 

Mr.  Giffardy  Q.C.,  M,r.  Detvsnap,  and  My.  Broke  for 
a  I)efen4&ut  in  the  same  interest. 

Mr.  O.  L.  Russell,  for  the  trustees  and  executors,  some 
of  whom  were  entitled  under  the  will,  and  were  in  tho 
same  interest  as  the  Plaintiff. 

Sir  if.  Cixirns,  Q.O.,  and  Mr.  H.  C.  Plmr,  for  the 
bj9ir-Mi«l^W :  — 

(^  Si^i^.  \l^,  \\%  m.       C*)  1  y<«.  h.^%        (<)  19  Yw,  119. 
(i)  2  Yes.  J.  69.  (js)  6  Sim.  391, 
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The  Lnnacy  Act  gives  no  jurisdiction  to  alter  a  lonatic's 
will ;  and  if  the  proviso  has  this  effect^  it  is  nltra  vires. 
But  this  is  not  the  meaning  of  the  proviso.  If  the 
Hopton  estate  had  been  mortgaged  alone,  there  could  be 
no  doubt  that  the  estates  devised  for  payment  of  debts  must 
be  first  applied  in  satisfying  the  mortgage  debt.  It  can 
make  no  difference  that  a  second  collateral  security  was 
included  in  the  mortgage. 

Mr.  Eoger$  replied. 


Judgment.      ViCE-ChANCBLLOB   SiB  W.   PaOB  WoOD  : — 

The  question  for  my  decision  is,  whether  a  certam 
estate^  called  the  Hopton  estate,  belonging  to  a  testator, 
John  Freeman  (who  was  found  lunatic  subsequently  to 
the  date  of  his  will),  is  or  is  not  exonerated  from  a 
mortgage  made  under  the  116th  section  of  the  Lunacy 
Regulation  Act,  1853,  by  the  directions  contained  in 
the  will. 

The  will  contains  devises  of  different  estates,  some  to 
be  sold  immediately,  and  others  in  certain  future  events, 
and  the  proceeds  of  the  sales  are  directed  to  go  upon  the 
trusts  of  the  personal  estate.  The  first  of  these  trusts  is 
a  trust  for  the  payment  of  all  testator's  just  debts,  and, 
subject  thereto,  the  fund  is  given  upon  trusts  for  the 
benefit  of  the  Plaintiff  and  several  of  the  Defendants. 
After  the  date  of  his  will,  the  testator  purchased  the 
Hopton  estate.  He  appears,  by  his  will,  to  have  dis- 
posed of  all  the  real  estate  which  he  then  possessed, 
but  there  was  no  clause  sufficient  to  pass  future  estate, 
and  the  Hopton  estate  has,  accordingly,  descended  to  the 
heir.  After  the  purchase  of  the  Hopton  estate,  the 
testator  deposited  the  title  deeds  with  his  bankers,  to 
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secure  his  banking  account.  This  was  in  1858  ;  and  in 
December,  1859,  he  was  found  lunatic,  not  having  altered 
his  will  in  the  meantime ;  and  it  appeared  that  there  were 
debts  amounting  to  £1,522,  for  payment  of  which  it  was 
thought  desirable  to  raise,  by  mortgage,  a  sum  of  £1,600. 
A  mortgage  was  accordingly  directed  by  the  Court,  and 
executed,  whereby  the  Hopton  estate  was  declared  to  be 
primarily  liable,  as  between  the  lunatic  his  heirs  and 
devisees,  to  the  £1,600 ;  another  estate,  called  the  Kenton 
estate  (one  of  those  devised  by  the  will)  being  also 
included  in  the  security.  The  question  upon  these  facts 
is,  whether  this  proviso  in  the  mortgage  deed  controls  the 
directions  in  the  wiU,  by  which  the  proceeds  of  the  sale 
of  certain  estates  other  than  Hopton,  are  to  be  applied  in 
payment  of  the  testator's  debts;  whether,  in  fact,  the 
proviso  in  the  deed  abrogates  the  ordinary  rule,  that  where 
an  estate  is  devised  for  the  express  purpose  of  paying 
debts  (as  distinguished  from  a  mere  charge  of  debts),  it 
must  first  be  exhausted  before  any  other  property  can 
be  touched. 


1863. 


Judgment, 


The  case  was  extremely  well  argued  on  both  sides,  but 
the  contest  really  reduces  itself  to  this : — It  is  admitted 
(as  it  must  be,)  that,  under  the  will,  the  estates  devised 
for  payment  of  dfebts  would  be  primarily  applicable  for 
that  purpose  in  exoneration  of  the  descended  estate.  But 
it  is  said  that  the  terms  of  the  mortgage  deed  make  the 
Hopton  estate  liable  to  the  mortgage  debt,  in  exoneration 
of  the  estates  devised  by  the  will.  The  contention,  on  the 
other  side,  is,  first,  that  the  Lords  Justices  had  no 
jurisdiction  to  make  an  order  having  any  such  efiTect ;  and 
secondly,  that,  on  the  true  construction  of  the  order  and 
the  deed,  no  such  effect  is  produced  or  intended. 


The  first  branch  of  the  argument  is  founded  on  the 
116th  section  of  the  Lunacy  Act,  16  &  17  Vict.  c.  70, 
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which^  it  is  said^  does  not  give  aa  authority  to  the  Lords 
Justices  to  introduce  into  the  mortgage  deed  a  proviso 
having  the  effect  attributed  to  the  proviso  in  this  deed. 
That  section  empowers  the  Lord  Justices  to  charge,  bj 
way  of  mortgage  or  otherwise,  and  dispose  of  the  pro- 
perty of  a  lunatic  in  order  to  raise  money  for  payment  of 
his  debts ;  and  I  am  not  prepared  to  say  that  this 
authority  has  been  at  all  exceeded.  I  apprehend  that  thp 
practice  in  lunacy  under  this  section,  is  to  regard  the 
benefit  of  the  lunatic  only  in  determining  the  mo^e  in 
.  which  the  money  shall  be  raised ;  and  for  this  piirpose  it 
would  have  been  quite  competent  for  the  Court  to  have 
selected  the  Hopton  Estate  only,  as  the  subject  of  the 
mortgage,  if  that  had  been  considered  the  most  ad- 
vantageous course.  The  Court,  having  this  larger  power, 
must  also  have  had  the  smaller  power  of  saying,  that, 
though  other  estates  are  included  in  the  security,  the 
Bopion  Estate  shall  be  first  liable.  The  enactment  of  the 
139th  section  of  the  Act,  that  every  deed  executed  in  the 
manner  prescribed  under  the  order  of  the  Lord  Chancellor 
or  the  Lords  Justices  in  Lunacy  shall  be  valid,  cannot  be 
construed  as  having  any  further  operation  than  this,  that 
the  proviso  must  have  its  full  effect,  whatever  that  may 
be.  The  question  of  exoneration  always  depends  on  the 
intent  of  the  testator  whose  estate  you  have  to  deal  with. 
The  authorities  cited  on  this  subject  have  no  bearing  on  the 
present  question.  In  Graves  v.  Hickes,  the  question  was 
simply,  whether  the  testator  was  subject  to  a  personal 
debt  in  the  proper  sense,  or  whether  the  covenant  which 
he  had  entered  into  was  not  merely  subsidiary  to  the 
primary  purpose  of  creating  a  charge  oi^  certain  real 
estate ;  and  the  Court  held,  that  the  purpose  was  to  give 
a  security  on  the  estate,  and  that  the  case  must  be  dealt 
with  in  the  same  way  as  that  where  a  new  covenant  is 
entered  into  on  a  trailer  of  a  ,mQptgagje.  Npw,  in  this 
q^ej  the^  is  ixf>  dfsput^  ti^^t^  ^^^  ^^  is  ^H^hii  of  tl^^ 
testator's  estate. 
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The  only  question,  therefore,  is  as  to  the  operation  of  the        l^^* 
proviso  in  the  mortgage  deed,  and  that  does  not  purport 
to  say,  that,  as  between  the  claimants  of  the  personal  estate 
and  the  persons  who  might  become  entitled  to  the  Hop- 
ton  estate,  the  latter  should  be  primarily  liable.     If  the 
mortgage  had  been,  in  fact,  the  act  of  the  testator  himself, 
an  argument  might  be  founded  on  the  proviso,  to  the  effect 
that  it  manifested  an  intention  to  make  the  Hoptiyn  estate 
primarily  liable  in  exoneration  of  his  other  property ;  but 
it  is  impossible  to  reason  in  this  way  with  reference  to  a 
lunatic  incapable  of  any  intention  at  all.     I  agree  that  the , 
proviso  must  have  its  effect.    Suppose  that  a  sane  person, 
after  executing  a  deed  with  a  proviso  of  this  description, 
were  to  say  that  his  debts  were  all  to  be  paid  out  of  other 
property  notwithstanding  the  proviso,  that  would  clearly 
overrule  it.     It  does  not  follow,  therefore,  that  to  give 
effect  to  the  proviso  it  is  necessary  to  hold  the  other  estates 
exonerated.     The  question  really  is,  what  is  the  true  con- 
struction of  this  proviso.     I  take  the  intent  of  it  to  have 
been  this  :      In   administering  the  lunatic*  s   estate  the 
Lords  Justices  considered  that  the  Hopion  estate  was  that 
which   could  bo  most  beneficially   applied  in  the   first 
instance  in  payment  of  the  debts.     K  this   estate  had 
been  ample,  the  mortgage  would  have  included  no  other, 
and  the  proviso  would  not  have  been  inserted.     It  was 
required  only  because  the  mortgagee  insisted  on  further 
security,  and  was  inserted  in  order  to  point  out,  that,  in 
case  of  the  mortgagee  enforcing  his  security,  the  Hopton 
estate  was  to  be  exhausted  before  the  other  property  was  to 
be  touched  by  virtue  of  the  mortgage.  I  must  assume  that 
the  terms  of  the  will  were  unknown  at  this  time,  though 
no  doubt  a  will  was  known  to  exist.     Now  that  the  will 
has  to  be  administered,  it  is  found  that  certain  estates  are 
devised  expressly  for  payment  of  debts ;  and  if  they  are 
applied  for  that  purpose  it  is  not  by  force  of  anything  in 
the  mortgage  deed^  but  b;  force  of  Ae  will  with  which 
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the  mortgage  deed  did  not  purport  to  interfere.     If  estate 
X  had  been  put  into  the  mortgage  deed  alone^  and  estate 
Y  left  out  altogether^  that  would  not  prevent  Y  being  ap- 
plied first  in  payment  of  the  mortgage  debt  if  the  testator 
so  directed  by   his  will.      Neither  will  it  do  so  where 
both  estates  are  comprised  in  the  mortgage^  with  a  de- 
claration that  X  is  to  be  primarily  liable.     The  devisee  of 
the  estates  other  than  Hopton  is  only  devisee  of  what 
shall  remain  after  payment  of  testator's  debts ;  and  that 
being  so^  why  is  not  this  mortgage  debt  to  be  taken  out  of 
4  them  as  well  as  all  the  other  debts?   The  accident  of  one  of 
the  devised  estates  being  included  in  the  mortgage  cannot 
affect  the  question  in  any  way.     I  am  of  opinion^  there- 
fore^  that  the  proviso  does  not  operate^  and  was  not  in- 
tended to  operate^  so  as  to  alter  the  effect  of  the  will ;  and 
it  becomes^  therefore,  unnecessary  to  consider  the  first 
point,  whether  it  would  have  been  within  the  province  of 
the  Lords  Justices  to  do  anything  which  would  have  the 
effect  of  restricting  the  operation  of  a  will  already  made. 

There  will  be  a  declaration,  that,  as  between  the  heir-at- 
law  and  the  devisee  of  the  estates  directed  to  be  sold  and 
applied  together  with  the  personal  estate  in  payment  of 
debts,  the  proceds  of  such  sales  are  applicable  in  the  first 
place  to  the  payment  of  the  mortgage  debt. 
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HUGHES  V.  JONES.  Junewa. 

HIS  cause  came  on  upon  furUier  consideration^  the  ^26)~-d^r^ 

only   question  being  as  to  the  exteift  of   an  exception  ac^^tired  Pro* 

contained  in  the  residuary  devise,  of  the  will  of  Mar-  cef^^cimte. 

garetta  Bowen  Nicholl.  Tertatrix   de- 

Tised  all  f>ro- 
pertyy   except 

By  the   settlement  on  Mrs.   NichoWs  marriage  with  SftJ^T*/*^ 
David  Fryer  Nicholl,  dated  the  17th  of  April,  1838,  free-  ipeoified  set- 
hold  and  leasehold  property  belonging  to  her  absolutely  n^SSpowdof 

was  settled  as  follows : — As  to  part  for  a  term  to  secure  "°^®'  5*®  . 

*  power  therein 

an  annuity  to  the  husband,  and  subject  thereto  the  whole  oontained. 
to  such  uses  as  Mrs.  Niclwll  should  appoint  by  deed  or  she^S^wd 
will ;  remainder  as  to  part  for  a  term  to  secure  portions  ^\F^S^ 
for  younger  children  of  the  marriage ;  and  subject  thereto  itm  subetanoe 
to  the  children  in  strict  settlement;  and  subject  thereto  as  trusts:— il^^^ 
to  the  whole  to  Mrs.  Nicholl  in  fee ;  and  the  settlement  ^^,^^' 
contained  a  covenant  in  the  following  form :  It  is  hereby  property  was 
provided,  and  the  said  David  Fi-yer  Niclwll  covenants  with  exception,  but 
the  trustees  that  if  any  real  estate  or  other  property  shall  ^^[^  ^  ^^^ 
vest  in  the  said  D.  F,  Nicholl  in  right  of  his  wife  or  in  Whether  the 
the  wife  "  by  descent,  limitation,  gift,  or  otherwise,''  the  ^^^^^ 
same  shall  be  conveyed  by  the  husband  and  wife  upon  the  applies  to  ex- 
trusts  of  the  settlement.  Mrs.  Nicholl  was  also  entitied  ^m!h- 
to  a  life  interest  in  other  property.  Qiwwv. 

By  her  will,  dated  the  18th  of  August,  1838,  Mrs.  Nicholl 
made  the  following  residuary  devise  and  bequest,  "  As  to 
all  the  residue  and  remainder  of  my  real  and  personal  estate 
whatsoever  and  wheresoever,  and  of  what  nature  and  kind 
soever,  that  I  may  die  possessed  of,  and  not  given  and 
devised  by  this  my  will,  (except  such  real  and  personal 
estate  as  may  remain  subject  to  the  trusts  of  my  said 
marriage  settlement  by  reason  of  no  specific  disposition  of 
any  part  thereof  having  been  made  by  me  under  the  power 
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for  that  purpose  therein  contained,  and  of  which  this  general 
devise  and  bequest  is  not  to  be  taken  as  in  execution),  I 
give,    devise,    and  bequeath*' — then  followed  limitations 

under  which  the  Defendants  were  entitled. 

• 

By  an  indenture,  dated  the  29th  of  December,  1854, 
certain  real  estate,  which  had  been  purchased  with  money 
derived  from  the  savings  of  the  separate  estate  of  Mrs. 
Nicholl,  was  conveyed  to  the  use  of  such  persons  as  Mrs. 
NUholl  should  appoint  by  deed  or  will,  and,  subject 
thereto,  for  the  separate  use  of  Mrs.  Nicholl  during 
the  coverture,  remainder  to  Mrs.  Nicholl  in  fee.  At  this 
time  Mrs.  Nicholl  was  about  60  years  of  age,  and  in  1858, 
she  died,  never  having  had  any  issue. 

The  Plaintiff,  the  heir-at-law  of  Mrs.  Nicholl,  claimed 
the  lands  conveyed  by  the  deed  of  1854,  as  being  within 
the  exception  contained  in  the  residuary  devise. 


Argument         Sir  7/.   Calms,  Q.C.,  Mr.  Hohhousr,    Q.C.,    and  Mr. 
Svmnston,  for  the  Plaintiff: — 

There  is  no  devise  of  this  property,  unless  it  is  to  be 
found  in  the  residuary  devise.  In  that  clause  the  testatrix 
has  expressly  excepted  from  the  operation  of  the  devise 
all  such  property  as  might  remain  subject  to  the  trusts  of 
the  settlement.  The  settlement,  it  is  to  be  observed,  con- 
tained a  covenant  to  settle  future  property ;  and  whether 
this  did  or  did  not  compel  Mrs.  Nicholl  to  bring  her 
separate  savings  into  settlement  it  was  evidently  so 
considered;  and,  in  fact,  these  savings  were  invested  in 
the  purchase  of  the  land  now  in  question,  and  the  land 
was  conveyed  to  uses  identical  with  those  of  the  settle- 
ment, except  that  a  provision  for  future  children,  which, 
by  reason  of  the  lady^s  age,  would  have  been  absurd;  waa 
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omitted.  It  will  be  said  that  the  land  is  not  subjected  to 
the  trusts  of  the  settlement,  by  way  of  reference ;  but  the 
trusts  are  repeated  substantially  and  intentionally  in  the 
same  form  in  a  new  deed.  If,  therefore,  the  will  had  been 
made  siibseqnent  to  this  conveyance  of  the  laiid,  there 
could  have  been  no  doubt  that  the  tei^tatrix,  in  excepting 
all  the  land  subject  to  the  trusts  of  the  settlement,  and 
allowing  them  to  descend,  must  have  meant  the  excep- 
tion to  operate  on  these  after-purchased  lands.  Then,  does 
it  make  any  difference  that  the  will  was  made  before  the 
land  was  brought  into  settlement  ?  Clearly  not,  because 
the  will  must  speak  from  the  death,  by  force  6f  the  24th 
section  of  the  Wills  Act,  unless  a  contrary  intention  shall 
appear;  and  there  is  nothing  here  to  show  a  contrary 
iiKtention.  The  utmost  that  can  be  said  is,  that  the 
teistatrix  does  not  specify  whether  she  intends  the  excep- 
tion to  include  property  brought  into  settlement  after  the 
date  of  the  will ;  but  it  is  precisely  when  the  testatrix  is 
silent  that  the  Act  is  intended  to  apply.  In  Thomas  v. 
Janes  (a),  this  same  will  was  held  to  speak  from  the 
death,  so  as  to  execute  an  after-acquired  power ;  and  the 
contrary  intention  in  that  ^respect  was  certainly  more  ap- 
parent than  it  is  here. 


18«8. 


Aryumeni. 


The  Solicitai'-Oeneral  (Sir  Boundell  Palmer),  Mr. 
Oiffard,  Q.O.,  and  Mr.  W.  Pearson,  for  the  Defendlints 
Jones  and  wife,  who  claimed  imder  the  devise  :— 

The  only  real  question  is  already  determined  by  Tliomas 
V.  Jones,  viz.  that  everything  not  specially  excepted  passes 
by  this  residuary  devise.  Now,  what  is  the  exception  ? 
Why  an  exception  of  the  property  which  might  remain 
subject  to  the  trusts  of  the  settlement  of  the  17th  of 
April,  1838.  How  can  that  include  property  subject  to 
the  trusts  of  the  settlement  of  1854  7     It  is  said  the  trusts 


{a)2J.&  H.  476. 
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are  identical ;  bnfc  that  is  not  so^  although  they  are  similar  ; 
and  if  they  were  absolutely  identical^  property  described  as 
comprised  in  one  deed  cannot  include  property  comprised  in 
another  deed^  even  though  the  limitations  may  be  the  same. 
Therefore^  even  if  the  will  had  been  subsequent  to  1854^  the 
exception  would  not  have  been  sufficient  to  exclude  the  pro- 
perty now  in  dispute.     But  the  contention  becomes  absurd 
when  it  is  sought  to  narrow  the  operations  of  a  devise  hj  ' 
the  statutory  rule^  which  was  meant  merely  to  sweep  into  a 
general  devise  all  that  the  testator  might  be  possessed  of 
at  his  death.    The  statute  does  not  say  that  the  exclusion  of 
property  troza  the  operation  of  a  will  shall  be  read  as  on 
the  day  of  the  deaths  but  only  that  the  will  shall  be  con- 
strued '*  with  reference  to  the  real  estate  and  personal 
estate  comprised  in  it^'  to  speak  from  the  death.    To 
apply  this  to  an  excepting  clause  would  be  to  make  the 
will   speak  from   the   death  with  reference  to  property 
excluded  from  the  will^  and  would  do  violence  both  to  the 
words  and  the  spirit  of  the  statute. 


\ 


It  is  not  necessary  to  dwell  on  the  covenant  to  settle 
future  property,  which  it  has  f)een  suggested  makes  the 
deed  of  1854  a  sort  of  offshoot  of  the  settlement  of  1838. 
If  it  did,  it  would  not  make  it  the  same  deed,  and  there- 
fore not  the  deed  referred  to  in  the  exception.  But,  in 
feujt,  the  deed  of  1854  was  not  in  accordance  with  this 
covenant,  because  the  children  are  not  provided  for.  '  It 
does  not  purpoi't  to  be  executed  in  performance  of  the 
covenant ;  and,  indeed,  the  savings  of  Mrs.  NicholVs  se- 
parate  estate  were  clearly  not  included  in  the  terms  of 
this  covenant.  Moreover,  independently  of  the  omission 
of  the  clause  in  favor  of  children,  the  two  properties 
are  held  by  distinct  estates,  and  the  materiality  of  such 
a  distinction  is  illustrated  by  Walkef  v.  Armstrong  (a). 
Beyond  all  this,  the  whole  devise  shows  an  intention  to 
(a)  SI  Beav.  284. 
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pass  every  tiling  except  certain  specified  lands^  and  that 
is,  surely,  the  plainest  contrary  intention  to  the  exception 
of  any  other  lands  whatever.  In  fact,  the  argument  on 
the  other  side  takes  a  section  of  the  statute  which  is  to 
apply  only  in  the  absence  of  a  contrary  intention,  reads 
the  will  by  the  light  of  that  section,  for  the  purpose  of  ex- 
cluding an  otherwise  palpable  contrary  intention,  and  then 
concludes  that  there  is  no  contrary  intention  at  all.  They 
are  obliged  to  import  the  section  first  to  get  rid  of  the 
contrary  intention,  the  existence  of  which  forbids  them  to 
import  the  section  at  all. 

[They  also  cited  Cole  v.  Scott  (a).] 

Mr.  Hoblumse  in  reply : — 

The  statute  clearly  ^ects,  that,  for  all  purposes  of 
ascertaining  what  is  and  what  is  not  comprised  in  a  will, 
it  is  to  be  read  as  speaking  from  the  death;  and  this  must 
apply  equally  to  land  which  the  testatrix  says  she  will  not 
include,  as  to  land  which  she  says  she  means  to  pass. 

Then  where  is  the  contrary  intention  ?  In  Cole  v.  Scott 
it  was  plain,  in  the  use  of  the  word  "  no  V  ;  but  here  the 
testatrix  speaks  of  the  property  which  may  be  subject  to 
the  trusts  at  her  death. 

Then,  as  to  the  nice  distinction,  that  the  trusts  are  de- 
clared by  a  different  deed  :  If  there  were  anything  in  it, 
it  is  disposed  of  by  the  covenant  to  settle.  By  force  of 
that,  this  land  was  settled  in  equity  by  the  deed  of  1838, 
before  it  was  settled  legally  by  the  deed  of  1854.  And 
this  property  was  bound  by  the  covenant,  as  is  tolerably 
clear  from  the  authorities,  all  of  which  are  cited  in  9 
Jarm,  Conv,  (6).  However,  this  is  not  material,  because, 
whether  strictly  bound  or  not,  Mrs.  Nicholl  accepted  the 
obligation. 

(a)  1  M.  &  G,  518.  (b)  Page  111. 
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1868.       Vice-Chancblloe  Sib  W.  Page  Wood: — 


Although  there  is  no  donbt  room  for  mucb.  plaosible 
argument  in  favor  of  the  opposite  view,  I  ajn  clearly  of 
opinion  that  the  property  in  dispute  passed  by  the  re- 
siduary devise.  The  Wills  Act  provides,  by  the  24th 
section,  that  every  will  shall  be  construed,  with  reference  to 
the  real  estate  and  personal  estate  comprised  in  it,  to  speak 
and  take  effect  as  if  it  had  been  executed  immediately  before 
the  death  of  the  testator,  unless  a  contrary  intention  shaU 
appear ;  and,  by  other  sections,  that  a  general  devise  shall 
(in  the  absence  of  the  like  contrary  intenticm,)  pass  all  real 
property  which  the  testator  could  dispose  of  or  appoint. 
In  this  case  the  testatrix  did  express  a  contrary  intention 
as  to  certain  property  which  she  described  and  excepted 
out  of  the  residuary  gift ;  and  the  only  contest  is,  what 
this  property  is.  The  language  of  the  exception  is : — 
''  Except  such  real  and  personal  estate  as  may  remain 
subject  to  the  trusts  of  my  said  marriage  settlement  (that 
was  the  settlement  of  the  17th  of  April,  1838,  which  she 
had  recited),  by  reason  of  no  specific  disposition  of  any 
part  thereof  having  been  made  by  me  under  the  power  for 
that  purpose  therein  contained,  and  of  which  this  general 
devise  and  bequest  is  not  to  be  taken  as  an  execution." 
This  seems,  at  first  sight,  the  plainest  possible  statement 
of  what  the  testatrix  means  to  except ;  and  it  imports,  in 
the  strongest  possible  way,  an  intention  to  dispose  of 
everything  else. 

I  shall  pronounce  no  opinion  at  present  on  the  veiy 
nice  question — how  far  the  24th  clause  of  the  Wills  Act 
applies,  BO  as  to  require  me  to  construe  the  exception  in 
the  same  way  as  if  the  whole  will  had  been  written  the 
day  before  the  death  of  the  testatrix.  It  may  be,  that 
you  cannot  arrive  at  the  property  comprised  in  the  devise 
without  construing  the  exception  ;  but  it  is  not  necessary, 
in  the  view  I  take  of  the  will,  to  decide  whether  the  24th 
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section  is  to  be  appKed  to  the  construction  of  the  ex-  ^_15^ 
cepting  clause.  The  testatrix  speaks  of  excepting  pro- 
perty subject  to  the  settlement,  by  reason  of  no  disposition 
having  been  made  under  the  power  therein  contained.  jJJZI^ta 
She  refers  to  a  specific  instrument,  and  a  power  therein 
contained,  and  can  only  be  speaking  of  property  comprised 
in  that  deed*  The  property  in  dispute  was  purchased  by 
the  testatrix,  and  settled,  in  1854,  upon  trusts  similar  to 
those  in  the  original  settlement.  Suppose  Blackacre  to  be 
conveyed  to  uses  to  bar  dower,  and  then  a  devise,  with  an 
exception  of  all  property  subject  to  the  trusts  of  this  inden- 
ture, and  not  disposed  of  under  the  power  therein  con- 
tained. After  that,  suppose  a  purchase  of  Whiteacref  and 
a  conveyance  of  that  to  the  same  uses  as  Blackacre,  That 
would  be  identical  with  the  case  now  before  me ;  but  no  one 
could  say  that  the  exception  in  the  will  extended  to  White- 
acre  because  the  dower  uses  were  the  same  as  those  in 
the  case  of  Blackacre.  The  only  ground  for  treating  the 
two  cases  differently  would  be  a  lurking  suspicion  that  in 
this  case  there  may  have  been  some  reason  connected  with 
the  nature  or  circumstances  of  the  property  for  conveying 
the  purchased  land  upon  trusts  similar  to  those  of  the  first 
settlement.  But  I  must  construe  the  will  by  what  I  find 
in  it,  and  when  I  see  an  exception  of  specific  property 
subject  to  the  trusts  of  one  deed,  I  cannot  extend  this  to 
property  which  is  subject  to  these  trusts  in  no  other  sense 
than  this,  that  it  was  long  after  conveyed  upon  trusts  of 
a  similar  kind.  Moreover,  when  I  find  the  testatrix 
speaking  in  the  same  clause  of  the  property  as  being 
subject  to  the  power  therein  (that  is,  in  the  settlement  of 
1838,)  contained,  it  would  not  be  correct  reasoning  to 
say,  that  by  reading  the  will  as  speaking  from  the  death 
other  property  subject  to  another  though  co-extensive 
power  in  a  subsequent  instrument  could  be  comprised 
within  the  description.  It  would  be  going  much  too  far 
to  say  that  this  language,  if  used  immediately  before  the 
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death  of  the  tehtatrix,  would  comprise  all  property  sub- 
jected to  similar  powers  long  after  the  date  of  the  original 
settlement^  and  contained^  not  in  the  deed  referred  to^  but 
in  an  entirely  different  instrument.  I  could  not  so  read  the 
will,  merely  because  the  second  deed  was  one  which  the 
testatrix  was  bound  to  execute  by  force  of  a  covenant 
contained  in  the  first ;  and  it  is  therefore  unnecessaiy  to 
say  whether  the  covenant  to  settle  applied  to  the  property 
with  which  the  subsequent  purchase  was  effected,  though, 
if  necessary,  I  should  not  have  much  hesitation  in  holding 
that  it  did  not  so  apply.  There  will  therefore  be  a  declar- 
ation that  all  the  property  comprised  in  the  settlement  of 
1838  passed  to  the  Plaintiff  as  heir,  and  the  rest  to  the 
Defendant. 


Ex  Paetb  BIRMINGHAM,  WOLVBEHAMPTON, 
AND  DUDLEY  RAILWAY  COMPANY. 


T 


Dm.  lOa. 
LamdBCUnmu 

dowmmU   qf 

FurehmM — 

CoH9, 

A  Baflway        JL  HIS  Was  a  petition  of  the  BUiningliam,  Wolverliamp- 

■ervSfanotice  ^^^>  ^^^  Dudley  Railway  Company,  for  the  retransfer  of 

^  ^"^  ^  *  deposit  paid  in  to  the  account  of   the  Sotith   Stafford- 

bond,  and       shire  Railway  Company  (as    landowners),    and    for  the 

poBit  requirwl  Cancelling  of  the  bond  given  under  the  85th  section  of 

by  the  85th  ^j^q  Lands  Clauses  Consolidation  Act. 

section.     The 

landowner 

restrfdn  the  ^^  ^^®  ^^^  ^^  August,  1851,  iliQ  Birmingham  Company 

^^r^^S  P^^  ^  ^  deposit  of  £2,860,  and  gave  the  usual  bond  to 

a  motion  for  the  South  Staffordshire  Railway  Company  in  respect  of 

■to^  OTOT  by  l^^d  belonging  to  the  latter  Company  and  required  by 

armngement,    the  Petitioners, 
and  no  further 
steps  were 

taken.  Ultimately,  the  Company  abandoned  the  purchase  with  the  concurrenoe  of  the 
owner : — Held,  on  a  petition  for  a  re-transfer  of  the  deposit  to  the  Company,  and  for  the 
canoelling  of  the  bond,  that  the  owner  was  not  entitled  to  hare  the  costs  of  the  suit  out  of 
the  deposit.  But,  semble,  he  would  have  been  so  entitled  if  the  purchase  had  been 
abandoned  by  reason  of  the  inability  of  the  Company  to  complete. 
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The  land  never  was  taken,  and  the  Petitioners,  with 
the  concurrence  of  the  South  Staffordshire  Bailwa)/  Com- 
Jpany,  abandoned  the  intention  to  take  the  land,  and  had 
obtained  power  to  make  a  substituted  line. 

In  1861  a  Bill  had  been  filed  by  the  South  Staffordshire 
JRadlway  Covipany  to  restrain  the  Petitioners  from  taking 
possession  of  the  land,  and  a  motion  for  injunction  had 
been  ordered  to  stand  over.  No  further  proceedings  had 
been  taken  in  the  cause. 

The  Petition  prayed  a  retransfer  of  the  deposit,  and 
that  the  bond  might  be  cancelled. 


1863. 

£x  Parte 
Birmingham, 

WOLVBB- 

HAXFTOKjAIO) 

DVDLBT 

Railway 

COMPANT. 

Statemeni. 


Mr.  SoAinders,  for  the  Petition : —  ' 

The  proposed  purchase  is  abandoned,  and  our  line 
altered  with  the  concurrence  of  the  Respondents.  The 
bond  and  deposit,  therefore,  have  become  unnecessary,  and 
we  ask  to  have  the  money  paid  out. 

Mr.  Speed f  for  the  Soxdh  Staffordshire  Railway  Coin* 
pany  (the  landowners)  :— 

We  filed  an  injunction  bill  against  the  Petitioners  to 
restrain  this  purchase;  and  the  deposit  ought  not  to  be* 
paid  out  till  any  costs  which  may  be  payable  to  us  in  that 
suit  have  been  provided  for. 

The  87th  section  of  the  Lands  Clauses  Consolidation 
Act  enables  the  Court,  when  the  bond  is  not  satisfied,  to 
apply  the  money  for  the  benefit  of  the  landowner;  and 
under  that  power  it  may  well  be  retained  against  our  costs. 

Mr.  Saimders,  in  reply  ;— 

In  two  cases  Lord  Cottenham  reftised  to  apply  a  deposit 
in  payment  of  costs  of  a  Utigation  between  the  Company 


ArymHmiU 
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Ex  Pabtb 
Birmingham, 

WOLVEB- 

HAicPTOir,Ain> 

Dudley 

Bailwat 

CkncPANT. 


and  the  landowners  : — Ex  parte  Great  Narth^rn  Railwaij 
Company  [a)  ;  Ex  parte  Stevctis, — Be  London  and  South 
Western  Railway  Company  (6). 

Mr.  Speedy  in  reply  on  the  cases  cited  : — ^In  iliese  cases 
the  condition  of  the  bond  was  performed^  and  the  Court 
had  no  option  but  to  pay  out  the  deposit. 


Judgmmd.      ViCB- CHANCELLOR  SlE  W.  PaGE  WoOD  : — 

I  do  not  think  there  is  any  lien  on  the  deposit  for  the 
costs  of  the  injunction  suit.  The  only  real  point  for  con- 
sideration arises  from  the  fact  that  the  condition  of  the 
bond  is  not  fulfilled^  and  that  the  Court  is  therefore  em- 
powered  to  apply  the  money  for  the  benefit  of  the  true 
owner.  The  case  would  be  very  different  if  the  condition 
of  the  bond  had  been  broken  by  reason  of  pecuniary  in- 
ability on  the  part  of  the  petitioning  Company.  In  such  a 
case  the  Court  would  take  care  that  the  fiind  should  not 
be  parted  with  until  all  costs  occasioned  by  the  notice  were 
provided  for ;  otherwise  a  company  would  always  be  at 
liberty  to  seize  land  against  the  will  of  the  owner,  and  then 
say  we  cannot  purchase  the  land ;  we  are  unable  to  fulfil 
the  condition  of  our  bond ;  and  we  will  apply  to  the  Court 
and  obtain  the  return  of  our  deposit.  But  it  is  very 
different  where  the  intended  purchase  is  abandoned,  and 
the  condition  of  the  bond  left  unperformed  (as  it  is  here) 
with  the  full  concurrence  of  the  landowner.  I  am  of 
opinion,  therefore,  that  the  only  remedy  of  the  Respon- 
dents for  the  costs  of  their  suit  is  to  proceed  in  the  usual 
way  in  that  cause.  The  order  will,  therefore,  be  to  re- 
transfer  the  deposit,  and  to  cancel  the  bond.  The  costs 
of  this  application  according  to  the  Act. 


\ 


(a)  5  RaUw.  Cas.  269. 


{b)  6  Bailw.  On.  437. 
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1863. 

DAVENPORT  v.  DAVENPORT.  No^,4a. 

J  OHN  DAVENPORT,  the  testator  in  this   cause,   by  Z^y'i^'^ 
his  will  dated  18th  April,  1862,  devised  all  his  residuary  "  Utuaiand 

*^  •'    proper  Provt' 

real  and  personal  estate  to  the  Defendant  (who  was  his      no**"— 

Waxis 

eldest  son),  subject  to  a  direction,  that  he  should,  within  ,-«^ 

''         •*  '  '  Where  a  tee- 

twelve  months  after  the  testator^s   death,    ''  make   and  tator  haa  de- 
execute  good  and  valid  assurances  in  the  law  for  settling  Jo^.  in  fee, 
aU  my  estate  of  Faxley  to  the  use  of  the  said  Oeorge  H.   ^  5ijfT' 
Davenport  (the  Defendant)  for  life^  with  remainder  to  his  should  be 
first  and  other  sons  successively  in  tail  male  or  in  tail  xue  of  A.  for 
general,  or  in  tail  male,  with  remainder  in  tail  general,  or  ^®»  to"*^" 
otherwise  in  tail  as  the  said  Oeorge  H.  Davenport  shall  wn»  suoces- 
think  proper,  with  remainder  to  my  son  Henry  T.  Daven^  general,  or 
poH  (the  Plaintiif)  for  life,  with  the  like  remainder  to  his  ^^j^ "" 
first  and  other  sons  in  tail;  with  remainder  to  the  first  should  direct, 
and  every  other  daughter  of  the  said  George  H.  Davenport  the  daughters 
successively  in  tail  general,  with  remainder  to  the  first  J^^^™ 

and  every  other  dauerhter  of  the  said  Henru  T.  Davenport  remainders 

.     ,  °  .    1  ,  over;andthat 

successively  in  tail  general,  with  remamder  to  the  sur-  the  setdement 

vivor  of  my  said  sons,  his  heirs  and  assigns,  for  ever/'  And  «  ^^^^ 

the  testator  directed  that  such  settlement  should  contain  proper  provi- 
r,        t  ^ ,   ,  .  rti.  .1  ,/.       sions"  for 

such  powers  of  jomturmg,  of  charging  with  portions  tor  giring  effect  to 

younger  children,  of  sale  and  exchange,  for  appointment  of  ^  'SuT'^raS 

new  trustees,  and  other  powers  of  the  like  nature,  and  for  other  powers 
,  1       -Tk  !!•     J      J.   and  provisions 

givmg  effect  to  such  former  powers     as  the  Deienoant  as  counsel 

should  direct;    and  that  the  same  should  also  contain  ^y^J^y. 

"  all  other  usual  and  proper  provisions  for  giving  effect  to  mitation  of  the 

my  intention,  as  herein   expressed,  and  all   such  other  «« without  im- 

powers  and  provisions  as  counsel  shall  advise/'  SasS^S^not 

authorised  hj 
The  present  question  in  the  cause  was,  whether  the  nfe  the  wilL 

estates  should  or  should  not  be  made  without  impeach- 
ment of  waste. 


It  appeared  that  a  large  portion  of  the  estate  consisted 
of  timber. 
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Davenport 


Mr.  Bolt,  Q.C.,  and  Mr.  Charles  Hall,  for  the  PlaintiflF:— 

The  intention  is  to  give  life  estates  with  the  usual  inci- 
Datenport.  dents.  Impeachability  for  waste  is  one  of  those  incidents; 
Jj-gument.     and  the  usual  direction  to  the  contrary  is  not  a  power  or 

provision  of  the  nature  authorised.     The  discretion  given 

to  counsel  goes    to    questions  of  management   merelj. 

It  cannot  be  supposed  that  they  were  to  have  power  to 

alter  the  estates  directed  by  the  testator. 

Mr.  Amphlettj  Q.C.,  and  Mr.  Martindale,  for  the  De- 
fendant : — 

The  testator  has  not  here  been  his  own  conveyancer. 
These  are  mere  heads  or  instructions ;  and  any  convey- 
ancer on  those  instructions  would  insert  the  words  ''with- 
out impeachment  of  waste ''  after  the  limitation  of  the  life 
estate.  [They  referred  to  Leonard  v.  Lord  Sussex  (a), 
Baiikes  v.  Le  Despencer  (b).  White  v.  Briggs  (c)]. 

It  is  admitted  that  some  timber  must  be  cut  for  the 
benefit  of  the  estate. 

Mr.  Itolt,  in  reply  : — 

In  Leonard  v.  Lord  Sussex  there  was  a  distinct  intention 
that  the  first  takers  should  have  as  large  an  estate  as  was 
compatible  with  a  prohibition  on  alienation :  that  is  not  so 
*  here.  In  the  other  cases  cited,  the  testator  had  not  at- 
tempted to  point  out  the  particular  estates  to  be  taken^  but 
only  the  general  intention  to  keep  the  estate  in  particular 
lines  of  descent :  that  is  not  so  here. 

No  discretion  is  given  to  counsel  which  could  affect  this 
question. 

K  counsel  should  introduce  any  provision  for  cutting 
timber  for  the  benefit  of  the  estate,  the  price  must  be 
treated  as  capital,  and  brought  into  Court. 

(a)  2  Vera.  526.      (b)  10  Sim.  676;  11  Id.  508.      (c)  15  Sim.  17. 


i 


Daybvpobt. 
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Vicb-Chancelloe  Sir  W.  Page  Wood:—  vJ2^ 

Dayxntobt 
The  only  question  in  this  case  is,  whether  or  not,  in  a    ^ ^ 

settlement  to  cany  out  the  directions  contained  in  the 
will  of  the  testator,  a  clause  ought  to  be  inserted  exempt-  •<V"«*^- 
ing  the  tenant  for  life  from  liability  to  be  impeached  for 
waste.  The  devise  in  question  is  clearly  executory  in  the 
sense  in  which  that  term  is  understood  by  the  Court,  that 
is  to  say,  it  is  a  devise  which  requires  a  deed  to  be  exe- 
cuted in  order  to  carry  into  effect  the  intentions  of  the 
will.  Where  a  testator  attempts  to  operate  upon  an  estate 
himself,  makes  himself  his  own  conveyancer,  as  the  phrase 
is,  and  does  so  imperfectly,  without  directing  the  execu- 
tion of  any  ftiture  instrument,  the  Court  has  no  power  of 
controlling  the  effect  of  the  will ;  but  where  a  friture  deed 
is  directed,  the  Court  assumes  that  the  testator  may  not 
have  stated  fully  all  the  details  of  his  scheme,  and  endea- 
vours to  give  the  fullest  possible  effect  to  his  directions 
by  the  mode  in  which  it  carries  them  into  execution.  The 
reason  of  this  rule  is  very  clearly  put  in  Papillon  v. 
Vaice  (a),  in  the  argument  of  counsel,  which  was  adopted 
by  the  Court,  where  it  is  said — "  As  to  the  notion  that  the 
conveyance  directed  by  a  will  should  be  in  the  words  made 
use  of  in  the  will,  it  was  impossible  this  rule  could  uni- 
versally hold.  It  is  the  office  of  a  court  of  equity  to  explain 
the  words,  and  put  such  a  construction  upon  them  as 
that  a  proper  legal  conveyance  may  be  made  of  the 
premises.^'  To  follow  the  exact  words  would  often  defeat 
the  purpose  of  the  will.  The  principle  has  been  most 
frequently  applied  to  limitations  falling  within  the  rule  in 
Shellei/s  case ;  and  in  the  great  majority  of  cases  the 
principle  has  been  applied  to  limit  and  not  to  extend  the 
estates  which  the  strict  words  of  the  will  would  give. 
Thus,  where  a  testator  uses  words  which  per  se  would 
create  an  estate  tail,  and  at  the  same  time  an  intention 

(a)  2  P.  Wms.  475. 
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can  be  implied  from  the  language  of  the  will  (or  in  cases 
of  settlements  either  from^the  language  or  from  the  nature 
of  the  instrument,)  to  keep  the  estate  in  the  family,  there 
the  Court  leaves  in  the  first  taker  the  largeist  possible 
measure  of  ownership  which  is  consistent  with  depriving 
him  of  the  power  of  defeating  this  general  intention. 
Alienation  is  restrained  by  cutting  down  the  estate  tail  to 
an  estate  for  life,  but  subject  to  this  the  largest  possible 
interest  is  allowed  to  remain. 

That  is  the  character  of  all  the  authorities  that  were 
cited.  In  Leonard  v.  Earl  of  SiLssex  (a),  the  words  of 
the  will  gave  clear  estates  tail ;  but  it  was  added,  that  the 
sons  were  never  to  have  the  power  of  docking  Uie  entail. 
Thus  there  were  two  inconsistent  intentions  expressed : 
one  to  keep  the  estate  in  the  family ;  the  other  to  give 
the  sons  estates  which  conferred  upon  them  the  absolute 
dominion.  The  limitations  were  executory,  and  the  Court 
gave  the  sons  all  that  could  be  given  to  them  consistently 
with  the  preservation  of  the  estate  in  the  £Etmily.  The 
life  estates  introduced  into  the  settlement  were  therefore 
without  impeachment  of  waste,  the  object  being  to  confer 
the  largest  possible  interest  which  could  be  given  without 
carrying  with  it  the  power  of  alienation. 

Woolmore  v.  Burrows  {b)  was  a  case  of  a  slightly  different 
kind.  There  the  direction  was,  that  the  property  should 
be  closely  entailed ;  and  in  such  cases  the  Court,  attaching 
a  distinct  meaning  to  a  strict  settlement,  so  frames  it  as  to 
give  to  the  first  taker  the  largest  possible  enjoyment  (in- 
cluding, therefore,  the  power  of  cutting  timber,  and  the 
like,)  which  can  be  given  without  the  power  of  alienation. 

The  strongest  case  is  Bankes  v.  Le  Despencer  (c).  There 
the  limitations  of  a  settlement  were  to  two  persons  suc- 
cessively for  life,  punishable  for  voluntary   waste,  and 

(a)  2  Vera.  626.     (b)  1  Sim.  512.     (c)  10  Sim.  576 ;  11  Id.  508. 


i 
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then  to  trustees,  upon  trust,  to  convey  the  land  in  strict  J^^ 
settlement,  as  counsel  should  advise  or  the  Court  ot 
Chancery  should  direct ;  and  the  Court  directed  a  settle- 
ment in  which  the  first  estate  for  life  was  without  im- 
peachment of  waste.  This  was,  so  far,  a  strong  decision, 
because  in  the  previous  life  estates  voluntary  waste 
had  been  left  punishable ;  but  the  decision  may  be  sus- 
tained on  the  ground  that  the  term  ^^  strict  settlement,'^ 
without  more,  is  understood,  in  accordance  with  the 
common  form  of  such  instruments,  to  imply  estates  for 
life  without  impeachment  of  waste ;  in  fact,  the  largest 
possible  estate  consistent  with  the  preservation  of  the 
property  in  the  family,  comprising,  as  such  settlements 
do  in  their  ordinary  form,  the  largest  powers  for  jointures, 
portions,  and  the  like,  so  as  to  make  the  tenant  for  life, 
as  nearly  as  may  be,  owner,  so  far  as  that  character  can 
be  separated  from  the  power  of  alienation. 

\Vhite  V.  Briggs  (a)  was  a  very  clear  case,  because  there 
the  testator  had  said :  I  give  to  my  wife  the  entire  use  of 
all  my  property,  and  after  her  death  my  nephew  to  bo 
considered  heir ;  but  I  direct  the  property  to  be  secured 
for  the  benefit  of  his  family.  These  two  directions  of 
course  were  not  entirely  consistent;  and  the  Court  di- 
rected a  conveyance,  in  which  the  widow's  life  interest 
(which  was  an  inmiediate  devise,  and  not  within  the 
power  of  the  Court  to  affect,  except  by  way  of  construc- 
tion) was  made  dispunishable  for  waste,  and  a  life  estate 
was  given  to  the  nephew  also  without  impeachment  of 
waste,  on  the  same  principle  which  prevailed  in 
the  other  cases.  All  these  authorities  have  this  com- 
mon quality,  viz.  that  words  importing  a  larger  estate 
are  cut  down  to  an  estate  for  life  without  impeachment 
of  waste ;  but  no  case  has  been  cited  where  an  estate  for 
life  has  had  any  addition  made  to  it  by  the  manner  in 
which  the  Court  has  executed  an  executory  trust. 
{a)  15  Sim.  17;  2  Ph.  583. 
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In  this  case  there  is,  it  is  true,  a  devise  in  fee  to  the  trus- 
tee; but  that  does  not  affect  the  question,  because  it  is  upon 
trust  to  settle.     The  circumstance  that  the  trustee  is  en- 
trusted with  a  large  discretion  as  to  the  extent  of  jointuring 
powers  and  other  matters,  does  not  indicate  that  he  is  (as 
against  his  own  children)  tohave  power  to  deprive  them  of  a 
large  amount  of  property.     Then  there  is  a  direction  that 
the  settlement  shall  contain  all  usual  and  proper  provisions 
for  giving  effect  to  testator's  intention  as  therein  ex- 
pressed;  but  that  is  an  intention  to  give  a  life  estate, 
and  nothing  more.    The  settlement  is  also  to  embrace 
all  such  other  powers  and  provisions  as  counsel  shall 
advise;   and  we  must  consider  the  will  in  the  light  of 
instructions  to  counsel;    and  upon  such    instructions 
counsel  must  advise  for  the  benefit  of  all  persons  in- 
terested, and  would  not  be  justified  in  inserting  words 
making  the  tenant  for   life    dispunishable    for  waste, 
except  by  way  of  suggestion,  for  the  consideration  of  the 
settlor,  with  a  query  appended  whether  this  was  what  was 
meant.    In  construing,  the  testator's  intention,  the  Court 
cannot  put  this  query,  and  cannot,  therefore,  introduce 
the  words  without  first  discovering  a  clear  intention  to 
give  all    that    could  be  given  without  the   power   of 
alienation.     This  intention  is  what  you  find  in  all  the 
authorities  relied  on ;  but  here  there  is  nothing  of  the 
sort,  but  only  an  intention  to  give  an  estate  for  life,  with 
certain  large  powers  annexed  to  it. 

Some  argument  was  founded  on  the  nature  of  the 
property,  which  seems  to  consist  in  great  part  of  timber; 
and  under  these  circumstances,  one  would  have  expected 
to  find  an  express  direction  as  to  the  powers  of  catting 
timber  to  be  given  to  the  tenant  for  life ;  and  certainly 
not  that  such  a  power  should  be  given  merely  by  the 
general  words  "  such  powers  as  counsel  shall  advise,''  and 
this  where  a  power  of  sale  and  exchange  is  in  terms 
directed  to  be  given. 
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On  these  gronnds  it  appears  to  me  impossible  to  add  s2S^L^ 

to  the  life  estate  given  by  the  will.     At  the  same  time^  I  Datxvpobt 

can  give  the  trustees  such  powers  as  will  be  necessary  dj^vekpobt. 

for  the  proper  management  of  the  estate^  for  the  benefit  j^tJIZL* 
of  all  persons  interested  therein. 


Establish  the  will  and  carry  the  tnuta  into  execution.    Refer  it       MumU. 
to  Chambers  to  effect  a  proper  settlement.  — — 

Declabe  that  such  settlement  onght  not  to  make  the  tenant  for 
life  dispunishable  for  waste,  but  that  proper  powers  should  be  inserted 
enabling  the  trustees  to  cut  timber  in  due  course  of  management,  for 
the  benefit  of  all  persons  interested  in  the  estate. 

Costs  of  all  parties  to  be  charged  on  the  estate. 


EDYE  V.  ADDISON. 
J  iTov.  ira. 

JLN  the  settlement,  dated  the  22nd  of  July,  184?5,  on  the  SeUUmmU-^ 

marriage  of  the  Plaintiff  (then  Jam  Bell)  and  the  De-  ^JjJ^'^J^ 

fendant  John  Edye,  was  contained  a  recital  of  an  inten-    Froperfy^ 

tion  to  settle  any  future  property  that  the  wife  might  ^         ^* 

acquire ;  and  the  following  covenant : —  marriage   set- 

tlement by 

^^  And  the  said  John  Edye  and  Jane  Bell  the  younger  do  ^^^^ 

hereby  jointly  for  themselves,  their  heirs,  executors,  and  all  property  of 

administrators,  and  each  of  them  doth  hereby  separately  £200  which 

for  himself  and  herself,  his  and  her  heirs,  executors,  and  *^®  husband 
'  '  '  and  wife,  or 

administrators,  covenant  with   the   said  John  Bell  and  either  of  them 

Oeorge  Addison,  their  executors  and  administrators,  that  ihoiSd  during 

the  coverture 
become  entitled  to  other  than  separate  property  or  life  interests  of  the  wife : — Held,  that 
property  devised  and  bequeathed  to  the  husband  and  wife  as  joint-tenants  was  not  within 
the  covenant 

Semble,  that  property  which  does  not  vest  in  possession  daring  the  corerture  is  not  within 
a  covenant  so  muned. 


8tatem€wt, 
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ISM.  ^  if  at  any  time  or  times  during  the  said  coverture  they 
the  said  John  Edye  and  Ja^ie  Bell  the  younger,  or 
either  of  them  in  her  right,  shall,  by  gift,  descent,  suc- 
cession, or  otherwise  howsoever,  become  entitled  to  any 
real  or  personal  estate,  property,  or  eflFects  of  the  value 
or  to  the  amount  of  £200  or  upwards  at  any  one  time 
(other  than  except  interests  which  shall  be  restricted  to 
the  life  of  the  said  Jane  Bell  the  younger,  or  which, 
whether  so  restricted  or  not,  shall  be  settled  and  limited 
to  her  separate  use  and  disposal,)  then  and  in  every  such 
case  the  same  shaU  be  forthwith,  at  the  cost  of  the  said 
trust  estate,  conveyed,  transferred,  assured,  and  paid  to 
the  trustees  or  trustee  for  the  time  being  of  these 
presents,  upon  the  trusts  herein  declared  concerning  the 
trust  moneys  and  premises  hereinbefore  assigned  or 
assured  by  the  said  Jane  Bell  the  younger,  or  intended 
so  to  be,  or  such  of  them  as  shall  be  then  subsisting  or 
capable  of  taking  effect,  or  as  near  thereto  as  the  nature 
and  qualities  of  the  said  properties  respectively  will 
admit. 

Joseph  Bell,  a  brother  of  the  Plaintiff,  by  his  will, 
dated  the  23rd  of  August,  1861,  gave,  devised,  and 
bequeathed  all  his  real  and  personal  estate  unto  and  to 
the  use  of  the  Plaintiff  and  her  husband,  the  Defendant 
Joh/n  Edye,  their  heirs,  executors,  administrators,  and 
assigns,  as  joint  tenants,  subject,  nevertheless,  to  the 
payment  thereout  of  all  his  (the  testator's)  just  debts,  and 
funeral  and  testamentary  expenses,  and  to  a  legacy  of 
£100,  and  an  annuity  of  £50  by  the  said  will  bequeathed. 
And  the  testator  appointed  the  Plaintiff,  and  Defendant 
John  Edijc,  executors  of  the  said  will. 

The  testator  died  on  the  3rd  of  October,  1862. 

There  had  been  no  issue  of  the  marriage,  and  this  Bill 
was  filed  by  the  wife  against  her  husband  and  the  trustee, 


CASES  IN    OHANOEBT. 


788 


for  the  pnrpose  of  obtaining  a  declaration  whether  the 
property  taken  nnder  the  will  of  Joseph  Bell  was  subject 
to  the  covenant. 


1868. 


Mr.  Oiffard,  Q.C.,  and  Mr.  Hemming ,  for  the  Plaintiff:— 

It  is  doubtful  whether  it  is  for  the  Plaintiff's  interest 
to  have  the  property  settled  or  not,  though  she  would 
rather  prefer  to  keep  it  out  of  settlement,  there  being  no 
probability  of  children  to  be  provided  for.  The  real 
contest,  however,  is  between  the  Defendants.  The  prin- 
ciple seems  to  be,  that  husband  and  wife  taking  by  en- 
tireties cannot  under  this  gift  be  said  to  be  possessed  in 
right  of  the  wife,  and  if  not,  the  property  is  not  subject 
to  the  covenant.  Both  in  estate  and  devolution  the 
interest  taken  under  the  will  of  Joseph  Bell  is  distinct 
from  an  interest  taken  in  right  of  the  wife,  neither  hus- 
band nor  wife  having  the  power  alone  to  aUenate  or  sever : 
Prest.Est,  (a),  2  Jarm.  on  Wills {b),  Atchescm,  v.  Atcheson  (c). 


Ar^ment 


Mr.  Bolt,  Q.C.,  and  Mr.  Druce,  for  the  husband : — 

The  property  is  not  subject  to  the  covenant.  There 
can  be  no  doubt  as  to  the  construction  of  the  covenant. 
It  cannot  mean  eveiything  taken  by  the  husband  and 
wife,  and  everything  taken  by  either  of  them  in  her 
right,  because  the  recital  shows  that  the  covenant  was  to 
operate  only  on  the  wife's  future  property,  and  not  on 
anything  taken  by  the  husband  otherwise  than  in  her 
right.  Then  does  this  devise  to  husband  and  T\afe  as 
joint  tenants  consist  of  property  taken  in  her  right? 
Atcheson  v.  Atcheson  is  conclusive  on  this  point ;  and  as 
to  the  course  there  taken  to  protect  the  wife's  right  by 
survivorship,  that,  if  correct  at  all,  could  only  be  followed 
in  a  suit  to  execute  Joseph  BelVs  will,  and  not  by  applying 


(a)  Page  131.  {b)  Page  231.  {c)  11  Beav.  485. 
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Ar^m4ni. 


a  covenant  which  has  no  application.  It  is  clear  that  the 
interest  is  as  much  the  husband's  as  the  wife's  ;  and  as 
there  is  no  power  of  severance^  there  is  nothing  that  can 
be  settled :  Moffatt  v.  Bunnie  (a),  Warrington  v.  War- 
ringtan  {b).  Nor  can  you  speculate  as  to  the  motive  of 
the  gift :  Cole  v.  Wade  (c). 


Mr.   Osborne, 
Trustee : — 


Q.C.  and  Mr.  W.   W.  Cooper,  for  the 


The  property  is  within  the  scope  and  intention  of  the 
covenant.  In  Atcheson  v.  Atcheson,  the  motive  of  the 
gift  was  the  husband's  merit;  and  that  may  have 
induced  the  Court  to  treat  it  as  not  being  an  acquisition 
in  right  of  the  wife.  Assume  that  the  husband  and  wife 
take  by  entireties^  but  if  so  the  wife  is  interested  in  the 
whole ;  and  as  it  cannot  be  severed,  the  whole  must  be 
settled.  But  here  the  form  of  the  gift  is  in  joint 
tenancy;  and  at  any  rate  the  doctrine  laid  down  by 
Preston  will  not  apply  to  the  personal  estate  :  Ripley  v. 
Woods  {d),  Alt,  Gen.  v.  Bacchus  (e). 

Mr.  Rolf,  in  reply  : — 

The  covenant  includes  only  property  falling  into  pos- 
session during  the  coverture,  otherwise  it  would  be 
necessary  to  sell  contingent  reversions,  which  is  never 
the  purpose  of  covenants  of  this  description.  The  limita- 
tion of  value  measured  by  a  money-sum  would  be  wholly 
inapplicable  to  a  contingent  reversion.  At  any  rate, 
such  interests  as  the  wife's  right  of  survivorship  are  not 
within  the  terms  of  this  covenant.  Such  a  right  is  not 
even  a  reversion,  any  more  than  the  interest  of  a  man's 
expectant  heir.  It  is  a  mere  continuation  of  the  same 
estate  which  the  husband  and  wife  during  the  coverture 
held  as  one  person. 

(a)  18  Beav.  211.  (b)  2  Hare  U.  (c)  16  Ves.  27. 

{d)  2  Sim.  165.  (e)  9  Price,  30. 
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Vice-Chancellor  Sir  W.  Page  Wood  : — 

I  think  this  property  is  not  within  either  the  words  or 
the  intent  of  the  covenant.  As  to  the  words,  coupling 
the  recital  with  the  covenant  (and  indeed  without  the 
recital  there  would  be  little  room  for  doubt),  it  is  clearly 
limited  to  property  which  should  be  acquired  in  right  of 
the  wife.  Tliree  classes  of  property  are  comprised : — 
First,  what  the  husband  and  wife  take  in  her  right; 
secondly,  what  the  husband  takes  in  her  right;  and 
thirdly,  what  the  wife  takes ;  and  there  is  moreover  an 
exception  of  all  life  interests  and  separate  property  of 
the  wife. 

Now  the  property  in  question  comes  within  neither  of 
these  categories.  It  is  real  and  personal  property  given 
by  the  will  of  the  lady's  brother  to  the  husband  and 
wife,  as  effectually  to  one  as  to  the  other,  and  in  legal 
effect  to  the  pair  as  one  person.  That  cannot  be  called 
property  taken  in  her  riglit,  and  is  certainly  not  within 
the  language  of  the  covenant  in  its  literal  meaning. 
Then  as  to  the  intent,  it  might  bo  suggested  that  the 
degree  of  interest  which  the  wife  takes  in  this  gift  is 
pi'operty  within  the  spirit  of  the  covenant.  But  looking 
to  the  whole  scope  and  intent  of  covenants  of  this  kind 
(and  specially  of  this  particular  covenant),  the  natural 
conclusion  is,  that  they  are  meant  to  apply  only  to  what 
falls  in  during  the  coverture,  a  view  which  is  strength- 
ened in  this  case  by  the  exclusion  of  life  interests  and 
separate  property.  The  object  appears  to  be,  to  leave 
the  wife  at  liberty  to  deal  with  anything  which  she  may 
take,  free  from  the  liabilities  of  coverture,  and  to  settle 
only  what  would  be  subject  to  the  marital  power.  Now 
the  right  of  the  wife  under  this  gift  amounts  to  nothing 
more  than  the  right  of  survivorship,  she  and  her  husband 
taking  during  the  coverture  as  one  person,  and  the 
control  belonging  to  him.  Therefore,  when  she  acquires 
any  beneficial  ownership  in  the  property  the  coverture 
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J^^Jj  will  be  determined,  and  the  marital  control  will  h&re 
ceased ;  and  this  interest  is  really  in  the  nature  of  separate 
property,  within  the  spirit  of  this  covenant.  So  if  we 
JudgmetU.  co^^sider  the  mode  of  alienationj  the  wife  could  never  part 
with  such  an  interest  in  realty,  except  by  means  of  a  fine 
or  its  modem  equivalent,  and  not  with  the  personalty,  be- 
cause it  is  of  a  reversionary  nature,  or  rather  would  be,  if 
it  were  proper  to  speak  of  her  interest  as  a  distinct  estate 
at  all.  I  am  of  opinion,  therefore,  that  the  property  is 
neither  within  the  letter  nor  the  spirit  of  the  covenant; 
and  there  will  be  a  declaration  accordingly. 


Jffov.  leth. 
^^S^/       WHITE  V.  CAEMARTHEN,   &c.,    RAILWAY 
ril^jT'  COMPANY. 

Hoe^Plead-  J  HIS  case  Came  on  upon  demurrer.  The  Bill  was  filed 
A  Railway  "^y  *  ^^g^^  shareholder  against  the  Company,  the  direc- 
Company,  af-    tors,  and  a  contractor — the  material  statements  bein^  as 

ter  exhausting    .  „  ^ 

their  Parlia-      follows  : — 
mentary  bor- 

iBsued?SonS"*       Th®  Company  was  authorised  to  raise  £300,000  share, 

faiotSi^^       and  £80,000  loan  capital  j  which  sums  were  reduced  by  a 

I^toycTt  subsequent  Act   to  £200,000  share,   and   £60,000  loan 

Softds  viz 

anacknow-       capital;    and  they  had  raised  £174,000  by  shares,  and 

^^^'d  a^'L  *^®  ^^^^®  £00,000  by  Parliamentary  debentures. 

Tenant  to  pay, 

with  interest,         Tho  sums  80  raised  were  insufficient  for  carrying  out 

day— partly  to  the  objects  of  the  Company ;  and  being  unable  to  raise 
a  contractor 

and  partly  to  personB  who  supplied  a  Parliamentary  deposit.  At  the  timeof  the  iwoe 
the  Company  was  promoting  or  contemplating  a  bill,  which  was  ultimately  passed,  to  enable 
them  to  raise  furtner  share  and  loan  capital : — Seld^  on  demurrer,  that  these  £m^  would 
not  justify  the  Court  in  declaring  the  bonds  illegal. 

Semblef  that  a  Company  intending  to  issue  such  bonds  to  raise  a  Parliamentary  deposit 
would  be  restrained  before  the  money  was  raised  { though,  after  the  money  had  been  raised 
and  applied,  the  Court  would  not  interfere. 

Whether  such  bonds  would  be  valid  if  issued  for  the  purpose  of  evading  the  limitations 
of  a  Company's  borrowing  powers — QucBre, 

A  suit  by  a  shareholder  to  restrain  an  illegal  act  must  be  in  form  on  behalf  of  all  the 
Shareholders,  though  it  may  be  siiffcained  notwithgtanding  their  oppoextion. 
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any  more  capital  by  shares,  "  the  directors  devised  a  v.2f^i^ 

scheme   for  evading   the  restriction   contained  in  their  White 

Act  as  to  the  amount  of  money  the  Company  was  em-  cabmarthbn 

powered  to  borrow ;  and  in  pursuance  of  such  scheme^'  *<'• 

proposed  to  pay  the  contractor  for  the  railway  the  amount  Compakt. 

of  his  contracts  by  bonds,  in  the  following  form : —  Staiement, 

The  Gamuirthen  ^-c.  Railway  Gompany, 

No.  Bond  for  £ 

The  Carmarthen  Railway  Company  do  hereby  acknow- 
ledge that  they  stand  indebted  to  in  the 
sum  of  £  for  money  due  and  owing  from  the 
Company  to  the  said  .  And  the  Company,  for 
themselves,  their  successors,  and  assigns,  covenant  with 
the  said  ,  his  executors,  administrators,  and 
assigns,  to  pay  the  said  sum  of  £  upon  the  day 
of  ,  with  interest  thereon  at  the  rate  of  £5  per 
cent,  per  annum  from  the  date  hereof  until  payment. 
Such  interest  to  be  payable  half-yearly,  upon  the 
day  of  and  the  day  of  in 
each  year.  Given  under  the  common  seal  of  the  Com- 
pany the                 day  of 

A.  B.,  Secretary. 
(L.  S.) 

N.B. — On  production  of  this  bond  the  interest,  when 
due,  will  be  paid  at  the  offices  of  the  Company. 

The  contractor,  before  agreeing  to  accept  payment  in 
this  form,  ascertained,  as  the  fact  was,  that  the  bonds 
could  only  be  negotiated  at  a  discount  of  from  £20  to 
£25  per  cent.,  and  made  his  contracts  accordingly ;  the 
effect  of  which  was  that  the  Company  paid  a  larger  sum 
for  the  execution  of  its  works  than  would  have  been  paid 
in  money,  and  the  profits  of  the  Company  became  charged 
with  a  wholly  unauthorised  debt. 

V  vi>2 
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lUlLWAY 

Company. 
Statement. 


J^^^  Bonds  were  accordingly  issued  to  the  Defendant  Moldvn, 

White        the  contractor;  and  in  January,  18G2,  other  bonds  in  the 

Carmabihen  same  form  were  issued  to  mise  the  money  required  as  a 

Parhamentary  deposit  on  a  bill  promoted  by  the  Company 

for  additional  capital  and   borrowing   powers,    and  the 

money  so  obtained  was  used  as  the  deposit. 

The  dates  of  the  issues  to  Holclcyi  and  the  days  of  pay- 
ment of  the  bonds  were  not  stated. 

In  the  year  1862,  the  Company  obtained  an  Act  empower- 
ing them  to  raise  further  share  and  loan  capital,  but  no  steps 
had  since  been  taken  for  the  purpose  of  raising  such  capital; 
and  in  lieu  thereof,  the  directors  were  proceeding  to  cany 
out  their  works  by  means  of  such  bonds  as  aforesaid. 

The  Bill  also  alleged  that  the  directors  intended  to 
issue  more  bonds  in  evasion  of  the  restrictions  on  their 
borrowing  powers,  and  prayed  a  declaration  that  the  issue 
of  the  bonds  was  illegal,  and  an  injunction. 

To  this  Bill  the  Defendants  demurred. 


Argument, 


Mr.  Bolt,  Q.C.,  Mr.  CUfard,  Q.C.,  and  Mr.  Lococh 
Wt'hh,  for  the  demurrer: — 

The  Company  can  lawfully  incur  debt  for  work  or 
other  legitimate  purposes  of  their  Acts,  and  may  then 
execute  a  document  acknowledging  the  debt,  and  cove- 
nanting to  pay  it.  But  whatever  irregularity  there  might 
be  in  the  course  taken,  it  is  too  late  to  impeach  it  after 
the  Company  have  had  the  benefit  of  the  transaction : 
Bahcr\^  case  (a),  Troup's  case  (b),  Agar  v.  Athenojim 
Society  {c).  Then  the  Bill  is  demuiTable  for  not  being  on 
behalf  of  all  shareholders  :  Mozley  v.  Ahton  (d). 

Sir  H.  Cairns,  Q.C.,  and  Mr.  Boxhurgh,  for  the  Bill  :— 

As  to  the  technical  objection,  it  is  settled  that  any  one 

shareholder  has  a  right  to  restrain  an  illegal  act  on  the 

(fl^)lDr.&Sin,55.   (*)  29  Beav.  353.    (<?)  6  W.  R.  277.     (rf)lPh.790. 
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part  of  the  directors,  even  though  all  the  other  share-         ^^^^' 
holders  dissent.     Therefore,  where  illegality  is  alleged.        White 
it  is   no  objection  that  the  Bill  is  not  on  behalf  of  all.   Carmarthen 

Railway 
Company. 


The  difficulty  at  any  rate  was  removed  by  the  Chancery 
Improvement  Act,  which  enabled  any  one  cestui  que 
trust  to  sue  his  trustee  without  joining  the  others  in- 
terested, and  to  give  them  notice  of  the  decree. 

As  to  the  substance  of  the  case,  the  allegations  amount 
to  this,  that  the  Company,  having  a  limited  borrowing 
power,  which  they  had  exhausted,  issued  these  bonds  for 
the  purpose  of  evading  the  restriction  in  their  Act.  K  that 
is  not  illegal,  it  is  a  farce  to  put  any  limit  on  borrowing 
powers;  and  the  serious  injury  to  the  shareholders  ia 
obvious  when  the  bonds  could  only  be  issued  at  a  heavy 
discount. 


Argument. 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

I  think  this  demurrer  must  be  allowed.  Without 
expressing  any  general  opinion  as  to  the  legality  of 
issuing  bonds  of  this  description,  I  cannot  resist  the 
conclusion  that  the  equity  is  not  stated  with  sufficient 
clearness  to  sustain  this  Bill.  There  is  no  doubt  a  state- 
ment that  the  issue  of  the  bonds  was  a  scheme  for 
evading  the  Company's  Act ;  but  a  general  allegation  of 
that  kind  will  not  sustain  a  Bill,  unless  the  circumstances 
appearing  on  the  face  of  the  Bill  are  such  as  to  show  that 
the  issue  of  the  bonds  really  was  an  evasion  of  the  Act. 
The  facts  averred  are,  that  the  Company  were  empowered 
by  their  original  Act  to  raise  £300,000  of  share  capital, 
and  to  borrow  a  sum  not  exceeding  £80,000 ;  and  that 
by  a  subsequent  Act  the  capital  was  reduced  to  £200,000, 
and  the  borrowing  powers  to  £60,000.  Hien  it  is  stated 
that  a  considerable  amount  of  capital  was  subscribed  and 
partially  paid  up,  and  that  the  full  amount  of  £60,000 
was  borrowed.     Then  the  seventh  paragraph  states  what 
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1868.        is  called  the  scheme  for  evading  the  Act ;  it  avers  that 

White       the  sums  raised  as  capital  and  by  loans  were  insufficient 

Carmarthin  ^^^  carrying  into  efiTect  the  objects  of  the  Company ;  and 

*^  that  having  spent  the  whole  of  the  paid  up   capital  and 

OoMPAMT.     the  amount  raised  by  loans,  the  Compajiy  purposed  to 

JudmnmU,     V^7  *^®  contractors  for  the  work  to  be  done,  by  bonds 

payable  at  certain  deferred  periods^  with  interest  in  the 

meantime. 

As  against  the  pleader,  I  must  assume  that  the  bonds 
were  only  made  payable  afler  the  lapse  of  a  considerable 
interval  of  time,  sufficient  to  enable  the  contractor  in  the 
meantime  to  get  forward  with  the  works ;  so  that  there 
would  be  profits  out  of  which  the  payments  might  come. 
The  date  of  the  transaction  is  iiot  precisely  given,  but  we 
are  told  on  the  face  of  the  Bill  that  the  Company  applied 
to  Parliament  in  the  year  1862  for  power  to  raise  fiirther 
capital.     Now  if  it  be  possible  to  suppose  any  state  of  cir- 
cumstances consistent  with  the  allegations  of  the  Bill, 
which  would  make  the  issue  of  these  bonds  lawful,  the 
demurrer  must  be  allowed.     It  is  quite  consistent  with 
all  the  averments  to  assume  that  the   Company,  being 
about  to  apply  to  Parliament  in  1862  for  further  powers 
of  raising  money,  and  having  a  reasonable  expectation  of 
success  (as  indeed  they  must  have  had,  for  the  applica- 
tion was  successful),  and  being  anxious  to  commence  their 
works  in    the   meantime,   were   desirous    of   making  a 
bargain  with  the  contractor  that  he  should  commence  the 
works  at  once,  to  be  paid  out  of  the  moneys  which  it  was 
expected  the  Company   would  be   authorised   to    raise. 
With  this  object,  and  for  the  purpose  of  giving  the  con- 
tractor some  evidence  of  the  debts  coming  due  tb  him, 
the  Company  may  have  arranged   that   the    contractor 
should  be  content  with  a   deferred   payment   after  the 
expected  powers  should  have  been  obtained ;  and  that  in 
the  meantime  these  bonds  should  be  issued  as  evidence 
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of  his  claim  against  the  Company.     If  that  was  the      ^J^^L/ 
real  oom'se  of  the  transaction  (and  it  is  quite  consistent       White 
with  the  Bill  to  suppose  that  it  was,)  I  am  not  prepared  cabmarthbw 
to  say  that  the  Company  have  exceeded  their  powers  so      j^^j^^ 
as  to  justify  the  interference  of  this  Court  in  the  manner     Compaht. 
prayed  for.  jJi^^. 

It  is  alleged,  it  is  true,  that  the  issue  of  these  bonds 
was  a  very  bad  way  of  raising  money,  and  very  preju- 
dicial to  the  interests  of  the  Company ;  but  it  is  clear, 
from  F088  V.  Harbotth,  that  this  is  no  groimd  for  the 
interposition  of  the  Court,  it  being  a  matter  of  internal 
arrangement,  as  to  which  the  shareholders  must  protect 
their  own  interests. 

The  only  question  before  me  is,  whether  this  mode  of 
raising  money  is  one  which  the  Company,  under  the  cir- 
cumstances, were  not  authorised  to  adopt.  The  point 
which  seemed  to  me  most  open  to  doubt  is  that  which 
relates  to  the  form  of  the  bond.  The  Companies  Clauses 
Act  (8  &  9  Vict.  c.  16,  s.  41)  enacts  that  every  bond 
may  be  according  to  the  form  in  the  schedule  to  the 
Act,  or  to  the  like  eflTect ;  and  that  is  a  form  by  which 
the  Company,  by  virtue  of  their  special  Act,  in  consi- 
deration of  a  specified  sum,  bind  themselves  to  pay  on  a 
certain  day,  with  interest  in  the  meantime.  The  form  of 
the  bond  set  out  in  the  Bill  is  simply  an  acknowledgment 
of  debt  without  reference  to  the  special  Act  or  to  the 
consideration,  and  a  covenant  to  pay  on  a  fixed  day, 
with  interest  in  the  meantime.  The  question  is,  whether 
this  is  to  be  regarded  not  as  a  mere  covenant  to  pay  a 
valid  debt  (which  would  be  clearly  legal),  but  as  a  device 
for  issuing  more  bonds  than  the  Company's  Act 
authorises.  I  think,  as  the  facts  are  stated,  there  is  not 
enough  to  warrant  the  conclusion  that  it  is  such  a  device. 
The  Company,  being  about  to  apply  for  further  borrowing 
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186S.         powers,    engage   to   give  their   contractor   a    bond  for 

White        a  deferred  payment.     Upon  that  alone  I  do  not  think  I 

Carmarthen    ^^"  ^^^^  ^^^^  *^®   bond  is  necessarily  a  breach   of  the 

„    *^  statute. 

Railway 

Company. 

Judgment,  The  other  point  appears  to  me  less  strong  against  the 

Company.  If  they  were  now  about  to  apply  for  an  Act, 
and  to  issue  such  bonds  for  raising  the  money  required 
for  the  Parliamentary  deposit,  it  is  possible  that  the 
Coui-t  might  restrain  them  from  so  doing ;  but  that  is 
very  diflerent  from  interfering  after  the  money  has  been 
raised  and  employed,  bonil  fide  and  successfully,  for  the 
purpose  of  obtaining  the  further  Act.  After  money  has 
been  advanced  to  the  Company  on  the  faith  of  these 
bonds,  and  used  by  the  Company  as  a  deposit,  and 
after  the  new  Act  has  been  by  these  means  obtained,  it 
would  be  impossible  to  say  that  the  money  is  not  to  be 
returned  to  the  persons  who  advanced  it. 

Then  as  to  the  prayer  to  restrain  the  future  issue  of 
such  bonds,  I  must  read  that  as  applying  only  to  the 
issue  to  the  contractor,  and  not  to  any  issue  for  the 
purpose  of  providing  a  deposit,  no  impending  application 
to  Parliament  being  averred.  I  have  already  dealt  with 
that  part  of  the  caso,  and  I  cannot  say,  on  the  all ogat ions 
of  this  Bill,  that  the  issue  of  such  bonds  is  an  act 
beyond  the  powers  of  the  directors. 


I  am  also  of  opinion  that  the  Plaintiff"  cannot  maintain 
this  Bill  without  suing  on  behalf  of  all  the  shareholders  ; 
though,  if  he  made  out  a  case  of  illegality,  it  would  not  be 
necessary  that  they  should,  in  fact,  concur  with  him, 
because  the  Court  assumes  that  all  shareholders  are 
interested  in  preventing  illegajity.  The  suggestion,  that 
the  Chancery  Improvement  Act  (15  &  IG  Vict.  c.  86, 
a.  42),  enables  a  single  shareholder  to  sue  the  directors 
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as  tnistees  without  joining  the  other  shareholders,  is,  I  1863. 

think,  unfounded,  the  Act  not  contemplating  any  case  of  White 

this  description.     It  would  be  most  improper  to  allow  a  carmIrthp. 

sinc^le  shareholder  to  file  a  Bill  of  this  character  with  the  *^- 

./»                    .          1           1          iin.-r^  Railway 

view  of  summoning  the  other  shareholders  m  Chambers,  Company. 

after  a  decree.  Ju^nt. 

On  both  grounds,  therefore,  the   demurrer  must  bo 
allowed. 

DKirmiaER  allowed  with  costs.    Leave  to  amend.  Minute. 


Note. — This  suit  was  afterwards  compromised. 


STEELE  V,  STUART.  i>eeMih,%\H. 

TJPraciice — 
Service  out  of 
HIS  was  an  application  to  discharge  an  order  for  ser-  Jurisdiction— 
.      CI     A I       7  Consolidated 

Vice  on  two  Deicndants  m  bcoUand.  Order  X,  rule 

7Stci.  2^^ 

TFt//.4,c.33— 

The  Plaintiff  carried  on  business  in  Liccrjwol,  and  the  ^  4*  ^  Will.  4, 

r.  82-^3  a*  4 

two  Scutch  Defendants,  who  carried  on  business  at  Kir-    Vict.  c,  94 — 

Imlchj,  of  the  firm  of   Stauj   cj-  Stuart,   were  agents  of  "^'^tffil^^' 

Towns  A'-  Co.,  a  firm  in  SijdinMj,    ITie  Plaintiff  was  in  the  The  Orders  of 

habit  of  shipping  goods  to  Towns  tj-  Co,,  and  drawing  bills  njated  ^rder 

against  them  through  Stahj  ^'  Stuart.     Stalfj  ^y  Stuart  ^  rule  7),  as 

had  directed  Town>i  ^■'  Co.  to  remit  certain  proceeds  of  Defendants 

the  Plaintiff's  shipments   to  their   London  bankers  and  risdicfcion^^are 

airents,    Messrs.    Stuart   Brothers,    who  were   also   De-  not  limited  by 

°  '  tlio  statutes  2 

fendants ;  and  certain  letters  were  set  out  in   the  Bill,  Will  4,  c.  33, 

in   which   it  was   stated    that    these  proceeds  were    in  4^c.  82,but 

the  hands  of  the  London  bankers;  but  the  Bill  contained  havevaUdity 

by  force  of  the 
no  distinct  averment  of  the  fact.     Stain  tS-  Stuart  havincf  8&  4  Vict. 

°  c.94,and4&5 
Vict.  c.  52,  and  of  the  course  of  procrtice  founded  upon  tlieuj.  Under  these  Orders  the 
Court  lias  discretion  to  refuse  to  order  scivice  abroad,  and  will  do  so,  not  only  when, 
as  in  Cookney  v.  Anderson^  the  wliole  subject  matter  is  beyond  the  jurisdiction,  but  also 
when  there  ore  no  means  of  effectually  reaching  the  parties  to  the  suit. 
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1S68.  failed^  the  Bill  prayed  tiiat  tho  said  proceeds  miglit  be 
declared  to  be  applicable  to  cover  the  bills  drawn  in  the 
course  of  business^  as  above  described. 

^^**^'^^^^'        An  order  for  service  on  the  two  Scotch  Defendants  was 
obtained^  and  a  motion  was  now  made  to  discharge  it. 


ArtfummU.        Mr.  Whitehouse,  for  the  motion : — 

The  power  of  the  Comii  to  order  service  abroad  is  given 
only  by  the  statutes  2  Will.  4,  c.  33  and  4  &  5  Will.  4,  c.  82, 
and  is  limited  by  them  to  cases  affecting  '^land  in  England 
and  Ireland  respectively,  or  an^  charge,  lien,  judgment, 
or  incumbrance  thereon,  or  any  money  invested  in  any 
Govenunent  or  other  pubUc  stock  or  public  shares  in  public 
companies  or  concerns,  or  concerning  tho  dividends  or  pro- 
duce thereof.^'  The  ConsoUdated  Order  X.,  rule  7,  must 
be  read  as  confined  within  the  same  limits  as  has  been 
expressly  held  in  Cockney  v.  Anderson  (a). 

Mr.  Bruce,  for  the  Plaintiff : — 

The  object  of  the  suit  is  to  compel  a  Isondon  banking 
house  to  apply  money  in  their  hands  for  the  purpose  to 
which  the  money  has  been  duly  appropriated.  The 
bankers  are  Defendants,  and  the  Court,  therefore,  has 
jurisdiction  over  the  subject  matter  of  the  suit.  This 
relieves  me  from  Coohiey  v.  Anderson,  where  there  was 
no  jurisdiction  at  all,  the  subject-matter  and  all  the 
Defendants  being  in  Scotland.  Whitniore  v.  Ryan  (6)  is 
a  distinct  authority  that  the  33rd  Order  of  May,  1845, 
(which  is  re-enacted  as  Order  X.,  rule  7,  of  the  Consoli- 
dated  Orders),  gave  the  Court  jurisdiction,  in  its  discre- 
tion, to  order  service  abroad  in  all  cases,  whether  they 
did  or  did  not  fall  within  the  words  of  the  statutes  of 


{a)  11  W.  R.  628. 


(b)  4>  Hare,  612. 
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Will.  4;  and  that  has  been  the  practice  from  1846  to 
the  present  time.  This  case  has  never  been  over- 
ruled. [He  also  cited  Kirwan  v.  Daniel  (a),  Mitford's 
rieadings  (6).] 

Mr.  WJdtehouso  repUed, 
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Argutneni. 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

This  case  is  one  of  considerable  importance  with  respect 
to  the  general  practice  of  the  Court ;  in'  coming  to  a 
conclusion  on  which  it  is  necessary  to  have  regard  to  what 
has  been  constantly  done  for  a  long  series  of  years. 


Judgment, 


The  question  is,  whether  or  not  an  order  for  service  on 
two  Defendants  in  Scotland  ought  to  bo  discharged.  The 
Bill  claims  a  lien  on  moneys  in  the  hands  of  Stuart 
Brothers,  who  are  the  agents  of  the  two  Scotch  Defendants. 
The  contract  is  thus  stated: — The  Plaintiff  carries  on 
business  at  Liverjwol.  Two  of  the  Defendants  carry- 
on  business  at  Sydney  under  the  firm  of  Towns  ^^  Co. 
The  firm  of  Staig  Sf  Stuart  (who  are  the  two  Scotch 
Defendants)  carried  on  business  at  KirkaJdy,  in  Scotland^ 
and  were  the  agents  of  Towns  ^'  Co.  The  Defendants 
James  Stuart  and  J.  Gordon  Stuart  carry  on  business  in 
London  under  the  firm  of  Stuart  Brothers,  and  are  the 
bankers  and  agents  of  Staiy  8f  Stuart. 


The  Bill  alleges  that  the  Plaintiff,  on  shipping  goods 
to  Tonus  ^  Co.,  sent  them  the  bills  of  lading,  with 
instructions  to  sell  on  account  of  the  Plaintiff  and  remit 
the  proceeds  through  StaUj  8^  Stuart.  The  Plaintiff 
advised   Stai^   §^   Stuurt   of   the    shipments,  and    sent 

{a)  7  Hare  347.  (b)  Page  164. 
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Judgment, 


them  one  or  two  bills  of  lading  of  the  set  which  they 
ordinarily  forwarded  to  Towm  cj-  Co.  The  Plaintiff, 
or  StaUj  cj-  Stuart,  drew  against  the  shipments,  and 
the  drafts  were  discounted  by  Stn'nj  ^'  Stuart ^  and 
the  proceeds  remitted  to  the  Plaintiff.  The  averments 
amount  to  this :  that  the  proceeds  of  the  goods  were, 
according  to  the  course  of  business,  to  be  set  apart  to 
cover  the  bills.  Then  the  19th  paragraph  suggests, 
though  it  does  not  distinctly  aver,  that  Towns  ^-  Co.  had, 
at  the  request  of  Staig  i^*  Stiuirt,  remitted  out  of  the 
proceeds  to  Stuart  Brothers  certain  sums  to  meet  the 
bills,  and  that  these  were  still  in  their  hands,  as  the 
agents  of  Stavj  ^'  Stuart,  when  Stai{f  ^'  Stuart  sus- 
pended payment. 


I  think  it  would  be  impossible  for  me  to  overrule  the 
great  weight  of  authority  for  the  existing  practice  of 
the  Court.  It  is  to  be  observed,  that  in  Wliitmorc 
V.  Ryan  {n),  which  was  decided  as  long  ago  as  1846, 
almost  every  argument  was  used  which  is  to  be  found 
in  the  judgment  of  the  Lord  Chancellor.  Nevei'theless, 
the  contention  against  the  jurisdiction  did  not  prevail. 
The  General  Orders  made  in  1815,  on  which  this  de- 
cision was  conic  to,  were  made  under  the  powers  of  the 
3rd  &  4th  Vict.  c.  01  and  the  4tU  &  5th  Vict.  c.  52, 
by  which  statutes  all  rules  and  orders  to  be  made  by  the 
Court  of  Chancery  were  to  be  laid  before  Parliament. 
By  the  second  of  these  statutes,  the  rules  were  to  be 
valid  unless  objected  to  by  either  House  of  Parliament 
within  thirty-sLx  days.  There  was  an  extraordinarv  sanc- 
tion thus  given  to  these  rules.  Parliament  reserved  to 
itself  the  right  of  judging  of  these  rules ;  and  either 
House,  by  a  simple  resolution,  might  annihilate  them.  The 
rules  framed  in  1845  passed  this  ordeal ;  and  in  1 846  Vice- 
Chancellor  Wvjrnm  decided  that  the  rules  were  valid  to  an 
(a)  4:  Hare,  612. 
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extent  altogether  beyond  the  limits  of  the  Acts  of  Will.  4. 
This  decision  has  been  imiformly  acted  on  by  the  Court 
for  seventeen  years. 

In  that  state  of  things  this  Court  is  too  weak  to  over- 
throw a  practice  so  firmly  established.  It  should  be 
observed  too  (and  this  perhaps  was  one  reason  why  Par- 
liament did  not  think  fit  to  interfere  with  the  rules^)  that 
they  were  merely  permissive,  and  that  the  Court  in 
several  cases  has  refused  to  exercise  the  jurisdiction 
given  by  them.  Moreover,  these  Orders  were  re-enacted 
by  all  the  judges  under  the  Chancellorship  of  Lord 
Campbell,  The  decision  in  Cookney  v.  Anderson  amounts 
only  to  this  (though  the  reasons  assigned,  no  doubt, 
go  much  deeper),  that  the  case  was  one  in  which  the 
Court  never  had  jurisdiction  over  the  subject  matter  of 
the  suit.  The  Lord  Chancellor,  however,  puts  it  on 
higher  grounds,  and  says  that  there  is  no  power  in  any 
case  beyond  what  is  expressly  conferred  by  the  terms  of 
the  Acts  of  Will.  4.  There  are  two  possible  classes  of 
cases,  one  where  the  Court  has  no  jurisdiction  at  all ;  the 
other  where  it  declines  to  exercise  it,  because  it  has  no 
means  of  reaching  the  parties  and  enforcing  its  decrees. 
The  Act  was  never  intended  to  give  the  Court  of  Chancery 
authority  to  bring  before  it  matters  of  common  law,  or 
other  subjects  foreign  to  its  jurisdiction.  Any  such 
attempt  would  be  invalid ;  but  the  rules  of  1845  are  of  a 
diflerent  character,  and  have  received  a  remarkable  sanc- 
tion from  the  acquiescence  of  Parliament.  We  have, 
moreover,  the  decision  of  one  of  the  judges  long  acquiesced 
in,  the  adoption  of  the  rules  by  Lord  Campbell  and  all  the 
judges  in  the  Consolidated  Orders,  and  all  that  done 
before  the  decision  of  Cookncp  y,^  Anderson.  I  have 
thought  it  right,  on  account  of  the  respect  which  is  due 
to  the  judgment  of  the  Lord  Chancellor,  to  explain  why  I 
feel   unable   to   depart   from  the   established   course   of 

*  F  p  p 
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Judgment, 
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Judgment. 


praetice ;  bat  the  Gomi  has  a  discretion  under  the'  Orders^ 
and  in  this  particular  case  it  appears  ta  me  that  the  liti- 
gation against  these  Defendants  is  essentially  Scatek. 
The  Plaintiff  chooses  to  deal  with  a  Scotch  house;  and 
then  contends  that  they  are  not  to  a^irail  themselves  of 
the  bills^  on  the  sole  ground  that  the  remittances  aire  in 
the  hands  of  their  London  agents;  and  if  that  were 
distinctly  averred^  the  case  might  fall  within  the  principle 
of  Maunder  v.  Lloyd  {a) .  But  I  find  no  sufficient  averment 
that  the  property  is  here  in  England. 

I  shall  therefore  discharge  the  order  for  service,  with- 
out costs,  but  only  on  the  ground  that  I  do  not  consider 
it  expedient,  as  a  matter  of  discretion,  to  allow  the  order 
to  go  in  the  present  state  of  the  averments,  leaving  it 
open  to  the  Plaintiff  to  make  such  application  as  he  may 
think  fit,  when  the  matter  shall  have  been  put  in  a  more 
complete  shape. 


BOTES  V.  BEDALE. 
X  HIS  case  came  on  upon  further  consideration. 

The  testator,  James  Clegg,  by  his  will,  dated  the  13th 
of  March,  1843,  bequeathed  £5000  to  trustees,  upon  trust 
for  his  nephew  Edmund  Bums  Ghgg  for  life,  and  after 


Dec  9M,  n^A, 
2\tt 

Will— Con- 

struction — 

Conflict  of 

Laios — Child 

— Foreign 

Domicil — 
Legitimation. 
Gift  bv  the 
will  of  a  testa- 

iu  Errand,  of  ^^  decease,  upon  trust  for  his  wife  for  life  for  her 
£5000  ^^  separate  use,  and  after  the  death  of  the  survivor  to  di\'ide 

trust  for  ^.  for  the  principal  among  his   children  attaining    the   age  of 
to  his  wife  for    twenty-one  years,  and   if  only  one  child,    to  that  only 
der  ^"^if^his  ^^^^-     "^^   testator   died  a   domiciled  Englishman,  on 
chUdren  at  21.  the  19th  of  Auffust,  1843. 
After  the  ^ 

death  of  the  testator,  A.^  having  acquired  a  French  domicil,  had  a  daughter  by  a  French 
lady,  whom  he  subsequently  married  in  France^  and  legitimated  tlie  child  according  to 
the  French  law,  by  a  contemporaneous  acknowledgment : — Heldy  that  the  term  "  ohOdren  '* 
in  the  will  must  be  construed  according  to  the  law  of  Fngland^  and  that  the  daughter  was 
not  entitled  to  any  interest  in  the  £6000 

(a)  2  J.  &  H.  718. 
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Edmund  Bums  Otegg,  who  was  also  originally  domi- 
ciled in  England,  resided  chiefly  in  France,  from  the  year 
1840,  and  ultimately,  some  time  before  the  year  1852,  ac- 
quired a  French  domicil.  In  1852,  he  formed  a  connection 
with  a  French  lady,  the  Defendant  Marie  Anne  Croc  or 
Clegg,  by  whom  he  had  a  daughter  the  Defendant  Catharine 
Edmie  Croc  or  Clegg,  bom  on  the  17th  of  November,  1853. 
On  the  11th  of  September,  1858,  Edmund  Bums  Clegg 
momed  Marie  Anne  Croc  in  France,  and  acknowledged  the 
daughter,  and  thereby  legitimated  her  according  to  the 
law  of  Irance. 

Edmund  Bvjrns  Clegg  died  in  1859,  and  the  question 
which  now  arose  was,  whether  the  Defendant  Catharine 
Edmie  Croc  or  Clegg  was  entitled  to  the  £5000,  there 
being  no  other  child  of  Edmwad  Bv/ms  Clegg. 
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Statement, 


Mr.  Bolt,  Q.C.,  and  Mr.  G.  L.  Russell,  for  the  Plaintiflfs, 
the  trustees  of  the  will. 

Mr.  Daniel,  Q.C.,  and  Mr.  JDrewry  for  the  widow  and 
daughter  of  E.  B.  Clegg  : — 

There  is  no  dispute  about  the  marriage,  and  the  right 
of  the  widow  to  the  life  interest  is  now  admitted.  Then 
the  French  domicil  is  clearly  proved  to  have  been  acquired 
before  either  the  birth  or  conception  of  the  child ;  and 
the  difficulty  which  arose  in  Wright's  Trusts  (a)  before 
your  Honor  does  not  occur. 


Argument. 


By  the  law  of  France,  of  which  evidence  is  given,  a 

marriage,  with   acknowledgment  of  a  child  previously 

bom,  legitimates  the  child ;  and  the  question  of  legitimacy, 

like  all  other  questions  of  status,  is  governed  by  the  law 

(a)  2  K.  &.  J.  595. 


Arf/umerU. 
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j863^^  of  the  domicil,  i.e.,  in  this  case,  by  the  law  of  France. 
This  being  a  case  of  personalty,  the  nice  distinctions 
between  legitimacy  as  a  matter  of  personal  status  and 
heirship,  for  the  purpose  of  inheriting  En{/Iu<h  land,  do  not 
apply.  The  only  question  is,  was  tho  Defendant  the 
child  of  E.  B,  Chrfij,  Tlie  EiiglUh  law  says  that  this 
question  must  be  determined  by  the  law  of  FiiuiJiCy  and 
the  French  law  answers  it  in  the  afl&rmative. 

[They  also  referred  to  Lloyd  v.  Lloyd  {a),  Be  Dun's 
Estate  (/;).] 

Mr.  James,  Q.C.,  and  Mr.  Karslake,  for  the  residuary 
legatee : — 

This  is  not  a  question  of  status,  to  be  governed  by  the 
law  of  domicil  of  the  person,  but  a  question  of  tho  con- 
struction of  an  English  will,  to  be  determined  by  the  law 
of  the  testator's  domicil.  An  Englishman  making  his 
will  here  must  be  presumed  to  use  the  word  '^  children ''  in 
tho  sense  which  the  law  of  his  country  gives  to  the 
word.  The  law  of  France  docs  not  give  to  a  marriage 
the  effect  of  legitimating  a  previously  born  child  ])y 
relation  to  tho  time  of  birth,  but  only  from  the  date  of 
the  marriage  ;  the  tcnu  by  which  such  a  child  is  de- 
signated, ])eing  not  enfant  legitime,  but  enfant  naturel 
legitime.  At  the  testator^s  death,  the  Defendant,  the 
daughter,  was  undoubtedly  not  a  child  within  tlie  mean- 
ing of  the  "will;  and  no  subsequent  operation  of  the 
French  law  can  give  her  that  quality.  If  it  conld,  and 
there  had  been  other  children  who  had  acquired  rio-hts 
in  the  meantime,  all  these  would  be  displaced  by  the 
supposed  legitimation  of  this  daughter.  The  children, 
to  be  entitled  at  all,  must  be  entitled  at  birth,  llic  same 
principle  which  determines  that  subsequent  legitimation 
by  a  foreign  law  does  not  confer  heirship  to  English 
(a)  13  Beav.  401,  u.  (b)  i  Drew.  19i. 
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landdj  or  even  the  right  to  take  as  persona  deaignata 
under  a  gift  to  the  heir  of  A.,  also  determines  that  it 
cannot  give  the  right  of  succession  to  personalty  go- 
verned by  English  law^  as  this  is^  in  consequence  of  the 
testator's  domicil.  The  word  "  child "  must  have  its 
natural  meaning,  and  that  in  an  Englishman's  will  is  the 
meaning  attached  to  it  by  the  law  of  England, 

[They  cited  Amtndher  v.  Clmlmer  (a).  Price  v.  DefW- 
hurst  {h)y  Reynolds  v.  Kortnyht  {c),  Watts  v.  Shrimp^ 
ton  {d),  Munro  v.  Munro  (c).] 

Mr.  Daniel,  in  reply  :r— 

The  testator  did  not  mean  to  prevent  his  nephew  ac- 
quiring a  foreign  domicil;  and  when  once  that  was 
acquired  the  consequences  must  follow  with  it. 

The  child  had  at  its  birth  a  capacity  to  become  legiti- 
mate, and  having  become  so,  must  be  so  regarded  for  all 
purposes. 


186S. 


Argument, 


ViCE-CflANCELLOR   SiR  W.    PaGE   WoOD  : — 

This  case  raises  a  question  on  the  construction  of  the 
wiU  of  James  Ayton,  who  died  a  domiciled  Englishman, 

The  testator  gave  £5,000  to  trustees,  upon  trust  to  pay 
the  interest  to  his  nephew  E.  B.  Olegg  for  life,  and  after 
his  decease  to  his  wife  for  life,  and  after  the  decease  of 
the  survivor  to  the  children  of  the  nephew  who  should 
attain  the  age  of  twenty-one.  The  question  which  now 
arises  is,  whether  the  nephew  left  any  child  capable 
of  taking  under  the  will.  In  answer  to  the  inquiry  as  to 
children,  directed  at  the  hearing,  the  Chief  Clerk  states 

(a)  2  Sim.  1.  (b)  8  Sim.  279.  (<:)  18  Beav.  417. 

(rf)  21  Beav.  97.  (e)  7  CI.  &  F.  842. 
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the  facts  I  am  about  to  mention^  with  the  exception  of 
the  fact  of  domicile  which  is  proved  hj  an  affidavit  now 
before  me.  It  appears^  then^  that  the  nephew  was 
domiciled  in  France,  and  that^  while  he  was  so  domiciled, 
the  child  who  now  claims  was  conceived  and  bom  prior 
to  the  marriage  which  afterwards  took  place  between  the 
nephew  and  Marie  Anne  Croc  the  mother  of  the  child.  On 
the  occasion  of  his  marriage^  Mr.  Clegg  made  a  declaration 
of  his  intention  to  legitimate  the  child^  the  effect  of  which, 
according  to  the  law  of  France,  was,  that  the  child 
became  legally  his  child.  Under  these  cirenmstances, 
the  question  is  raised  whether  this  child^  tibie  Defendant 
Catharine  Edmee  Croc,  is  to  be  considered  as  a  child  of 
the  testator's  nephew  within  the  meaning  of  the  will. 

In  the  case  hefore  me  of  Wrigkt^s  Trusts,  the  qaestioa 
of  construction  was  very  sUghtly  pressed.  There  I  had 
to  consider  whether  a  child  bom  out  of  wedlock,  whose 
putative  father  was  domiciled  in  England  at  the  time  of 
the  birth,  and  in  France  at  the  time  of  the  subsequent 
marriage  with  the  mother,  was  legitimate  in  such  a 
sense  as  to  be  entitled  to  share  in  a  bequest  to  children 
contained  in  the  will  of  an  English  testator;  and  it 
appeared  to  me  clear  upon  the  authorities,  that  the  child 
could  not  be  regarded  as  legitimate  by  the  English  law,  or 
even  by  that  of  France^  because  the  putative  father  had 
not  acquired  a  French  domicil  at  the  time  of  the  birth. 
I  decided  the  case  upon  that  point. 

The  present  case  raises  a  question  to  which  I  alluded 
in  Wright's  Trusts,  though  it  was  not  necessary  to  decide 
it ;  and  although  there  is  no  authority  expressly  in  point, 
the  whole  current  of  decision  leaves  no  doubt  as  to  the 
principle  to  be  applied. 

The  will  must  be  construed  according  to  the  law  of  the 
testator's  domicil.     That  is  a  proposition   for  which  I 
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need  refer  to  no  authorities.  It  is  enough  to  say,  that  ^l^j^ 
nearly  all  of  them  are  mentioned  in  the  text  and  notes  of 
the  well-known  work  of  Mr.  Justice  Story,  who  lays  down 
the  rule  in  these  terms  {a) :  "  Let  us  proceed/'  he  says,  "  to  j^^JZ^ 
the  consideration  of  the  rules  by  which  wills  and  testa- 
ments are  to  be  interpreted.  And  in  the  first  place,  in  re- 
gard to  wills  and  testaments  of  personal  property :— In  such 
cases,  where  the  will  or  testament  is  made  in  the  place  of 
the  domicil  of  the  testator,  the  general  rule  of  the  common 
law  is,  that  it  is  to  be  construed  according  to  the  law  of 
the  place  of  his  domicil  in  whidi  it  is  made.  A  will, 
therefore,  made  of  personal  estate  in  England  is  to  be  con- 
strued  according  to  the  meaning  of  the  terms  used  by 
ike  law  of  England  ;  and  this  rule  equally  applies  whether 
the  judicial  inquiry  as  to  its  meaning  and  interpretation 
arises  in  England  or  in  any  other  country.''  Then  the 
learned  author  refers  to  Trotter  y.  Trotter  {b),  where  the 
testator  a  Scotchman  domiciled  in  India  made  his  will 
there,  and  it  was  held  that  the  terms  must  be  interpreted 
by  the  law  of  England  as  prevailing^  in  India.  The  Lord 
Chancellor  (Lord  LyndhtM'st)  referring  to  the  argument 
that  the  law  of  the  country  where  the  will  was  made  was 
to  be  resorted  to  only  for  the  meaning  of  technical  ex- 
pressions, and  not  for  the  general  interpretation,  said,  that 
it  was  impossible  that  such  an  opinion  could  be  reasonably 
entertained,  adding  this  statement  of  the  law,  ''a  will  must 
be  interpreted  according  to  the  law  of  the  country  where 
it  is  made,  and  where  the  party  making  the  will  has  his 
domicil  j"  and  pointed  out  the  mischief  that  would  arise 
if  the  rules  of  construction  adopted  in  that  country  could 
be  disregarded  by  the  judges  of  a  foreign  court. 

These  observations  apply  not  only  to  technical  rules  of 
construction,  but  to  the  interpretation  of  the  will  gene- 
rally.    One  example  given  by  Story  is  that  of  the  cur- 

(«)  $  479  a.  (h)  4  Bligh,  N.  8.,  503. 
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rency  in  which  legacies  are  payable,  which  is  that  of  the 
country  where  the  will  is  made  and  the  testator  domi- 
ciled. If  a  testator  domiciled  in  Catiada  left  a  legacy  of 
£100  to  his  son  John,  that  would  mean  £100  currency, 
and  not  £100  sterling,  although  John  might  himself  be 
domiciled  in  Englund.  So  here  the  testator,  giving  a 
legacy  to  the  child  of  E.  B.  Olegg,  must  be  taken  to 
mean  a  child  in  the  sense  in  which  the  law  of  England 
understands  the  term. 

The  case  is  not  even  helped  out  by  any  reference  in 
the  will  to  the  fact  of  the  nephew  being  domiciled  or 
resident  in  France ;  and  indeed  it  seems  (though  I  do 
not  think  that  it  materially  affects  the  case),  that  Mr. 
OUgg  had  not  acquired  his  French  domicil  at  the  date 
of  the  will.  The  general  rule  of  construction,  then, 
being  such  as  I  have  stated,  it  only  remains  to  see 
whether  any  intention  to  use  the  word  ''  children ''  in  a 
different  sense  is  to  be  traced  in  the  will.  But  when 
the  testator  speaks  of  the  chQdren  of  his  nephew,  he 
does  so  simpliciter,  and  he  must  mean  such  persons  as 
the  law  of  Englaii^d  would  regard  as  the  nepheVs  children. 
The  testator  cannot  be  assumed  to  know  that  there  is 
any  other  kind  of  child  extant.  On  the  same  principle, 
when  in  an  English  will  the  word  "  heirs ''  is  used,  an 
American  Court  having  to  construe  the  will  inquires 
what  the  word  "  heirs  "  signifies  according  to  English  law, 
and  an  authority  to  that  effect  is  cited  by  Story  (a), 
A  case  of  some  importance  in  illustration  of  the  same 
principle  is  AnstrutJier  v.  Ghalmer  {b).  There  a  ScoUh 
lady,  after  having  acquired  a  domicil  here,  when  on  a 
visit  to  Scotland  made  a  will  entirely  in  the  Scotch  form, 
and  died  in  England.  It  so  happened,  that  the  universal 
legatee  died  in  the  lifetime  of  the  testatrix,  and  according 
to  Scotch  law  the  will  would  have  passed  the  interest 

(a)  J  479  c,  note.  (i)  2  Sim.  1. 
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designed  for  him  by  the  will  to  his  representative,  not-      ^  Jj^j* 
withstanding  his  death  in  the  testatrix's  lifetime.     But 
it  was  held,  that  the  law  of  England  ^mnst  govern  the 
construction,  and  that  the  gift  consequently  lapsed. 


Judgm9nt» 


This  decision  is  referred  to  with  approval  in  Yates  v. 
Thomson  {a)  (which  is  also  among  the  cases  noticed  by 
Siory),  Lord  Brougham  in  the  course  of  the  Appellant's 
argument  (p.  569)  observed  that  by  the  English  law  of 
evidence  the  probate  alone  would  be  admissible;  and 
added,  "  it  does  not  follow  that  the  case  is  to  be  decided 
by  English  law;"  upon  which  Dr.  Lushington,  continuing 
his  argument,  said  ^^  I  submit  that  the  will  of  a  person 
domiciled  in  England,  made  according  to  the  law  of 
England,  governs  the  distribution  of  the  testator's  per- 
sonal estate  all  over  the  world,  citing  Anstruther  v. 
Chalmer;**  and  Lord  Broughma  rejoined  : — ^^The  law  of 
England  must  be  looked  to  for  the  lex  domicilii  for  the 
construction  as  well  as  the  effect  of  a  will ;  and  Sir  J. 
Leaches  decision  in  Anstruther  v.  Ohalmer  would  be  a 
grave  authority  to  show  it  was  so."  We  find  that  case, 
therefore,  treated  as  deserving  the  greatest  respect.  The 
rule  applied  is  in  fact  nothing  more  than  a  branch  of 
the  larger  rule  by  which  the  lex  loci  contractus  vel  actus 
is  held  to  govern  questions  of  construction,  and  it  rests 
on  the  common  sense  view  that  a  testator  may  well 
suppose  that  his  language  is  to  bear  the  sense  which  it 
has  according  to  the  law  of  the  country  where  he  is 
domiciled. 

I  take  it  that  the  language  of  the  Statute  of  Distribu- 
tions would  be  dealt  with  in  the  same  way.  If  an  intestate 
dies  domiciled  in  England  the  division  of  his  property 
is  governed  throughout  by  English  law,  and  no  person 
could  take  by  representation  under  that  statute  unless 
legitimate  by  the  law  of  England. 

(a)  3  a  &  F.  544. 
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Jw^g^MSui* 


T3ie  only  doubt  is  how  &r  it  is  proper,  during  tba 
mother^s  lifetime,  to  decide  anything  as  to  the  interest 
of  the  child ;  but;  as  she  is  a  party  to  the  suit,  I  think 
the  best  course  will  be  to  dismiss  the  bill  as  against  her, 
griving  the  costs  out  of  the  fund,  it  being  a  question  of 
administration. 


MinmU.  The  Court  beisg  of  opinion  that  the  infaat  Defendant  tak«  no 

"^^  interest  under  the  will,  dismiss  the  bill  against  her.    Costs  ont  of  the 

fond. 


BaeeptUnu — 


CawnatUto 

Tender  of 
CoiU. 


BBTHELL  v.  OASSON. 

X  HIS  case  came  on  upon  exceptions  to  the  Defendants^ 
answer. 


Where  a 
Defendant 
holda  a  core- 
nant  for  the 
production  of 
deeda  for  the 
maintenance 
and  manifes- 
tation of  his 


The  Plaintiff  was  lessee  of  certain  minerals,  and  claimed 

to  be   entitled  to  the  minerals  under  a  piece  of  land 

which  the  Defendants  claimed  to  hold  by  a  paramomit 

title.     The  earlier  title  deeds  of  the  Defendants  were  in 

the  hands  of  a  third  person,  who  had  covenanted  to  pro- 

UUe,  he  is  not  duce  them  to  and  at  the  cost  of  the  Defendants  for  the 

answer  to  in-    maintenance  and  manifestation  of  their  title. 

terrogatories, 

to  set  out  such 

deeds  in  a  The  Bill  alleged  that  these  deeds  would  show  that  the 

of  which  is  to    land  iiX  dispute  was  not  comprised  in  the  Defendants' 

S^ted'*      estate,  and  interrogated  the  Defendants  as  to  the  deeds, 

of  Und  isnot    and  required  them  to  set  them  out;  and  the  Defendants, 

the  Defen-       hy  their  answer,  stated  to  the  above  effect,  and  insisted 
dant's  title. 

SemhU,  also,  that  it  would  be  a  firaud  on  the  corenant  for  the  ooyenantor  to  daim  the 
production  of  the  deeds,  and  then  use  them  for  any  such  purpose. 

SembU,  also,  that  a  Defendant  is  not  bound  to  incur  costs  in  obtaining  production  of 
deeds  for  the  purpose  of  giving  discovery  to  the  Plaintiff. 
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that  as  the  Plaintiff's  object  was  to  impugn  their  title^ 
they  had  no  right  to  call  for  the  deeds  nnder  the  cove- 
nant^ and  could  not  set  them  out. 


Mr.  Jameif  Q.C.j  and  Mr.  Sanson,  for  the  excep« 
tions: — 

The  question  is,  whether  a  particular  plot  is  part  of  the 
Defendants'  farm,  or  of  the  waste,  the  minerals  under 
which  are  leased  to  the  Plaintiff.  The  Bill  states  that 
the  early  title  deeds  would  show  what  parcels  the  De- 
fendants are  entitled  to,  and  that  they  do  not  include  the 
disputed  land.  If  we  impeached  his  title,  that  might  be 
a  reason  for  declining  to  produce  the  deeds;  but  we 
admit  his  title,  and  only  say  that  it  has  nothing  to  do 
with  this  particular  piece  of  land.  The  Defendants, 
therefore,  have  it  in  their  power  to  procure  these  deeds, 
and  are  bound  to  give  all  the  information  which  is  in 
their  power,  and,  at  any  rate,  ought  to  have  applied  to 
the  covenantors  for  their  production,  which  they  do  not 
profess  to  have  done  :  Taylor  v.  Bundell  (a). 

Mr.  Bolt,  Q.O.,  and  Mr.  Osborne  Morgan,  for  the  De- 
fendants, were  not  called  upon. 


Vicb-Chancellob  Sib  W.  Paob  Wood  :— 

K  the  right  claimed  by  the  Plaintiff  existed,  the  case 
would  have  occurred  a  thousand  times;  but  I  never 
before  heard  of  an  application  that  a  Defendant  holding 
such  a  covenant  as  this  should  produce  his  deeds  to  a 
Plaintiff  in  a  suit  of  this  description.  Neither  can  I  recal 
any  instance  in  which  a  Defendant,  averring  to  the  best 
of  his  belief,  and  sotting  out  documents  in  his  possession 
or  power,  has  been  considered  bound  to  include  docu- 

(a)  Cr.  ft  Pb.  104.. 


Jr^meni. 
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ments  and  to  fumisli  information  wlucb  he  cannot  him- 
self obtain,  except  by  enforcing,  at  his  own  costSj  a  cove- 
Camov.       '^^^  ^^^  production. 

^'^^^^  It  is  true,  that,  in  some  cases,  it  has  been  said  that  a 
Defendant  is  bound  to  find  the  means  of  paying  a  so- 
licitor, to  enable  him  to  put  in  an  answer ;  but  that  is 
very  different  from  requiring  him  to  pay  for  the  produc- 
tion of  deeds,  in  order  to  furnish  them  to  the  Plaintiff. 
These  deeds  are  in  the  possession  of  a  person  who  has 
covenanted  to  produce  them  to  the  Defendants  for  the 
purpose  of  defending  and  manifesting  their  title.  But 
the  case  before  me  is  this  :  The  Plaintiff  alleges  that  the 
deeds,  when  produced,  will  fall  short  of  manifesting  the 
title  which  the  Defendants  claim  under  them,  and  that  he 
desires  to  see  them  for  the  purpose  of  ascertaining  that 
they  do  not  convey  so  extensive  a  title  as  the  Defendants 
claim.  The  covenant  was  assuredly  never  entered  into 
for  any  such  purpose  as  this,  to  compel  the  covenantor  to 
produce  the  deeds  for  the  benefit  of  any  third  person,  who 
might  question  the  extent  of  the  lands  claimed  to  be  con- 
veyed by  them.  By  such  a  production,  much  collateral 
damage  might  ensue  to  the  covenantor.  If  the  Defendants 
applied  for  and  obtained  production  of  the  deeds,  under 
the  pretence  of  wanting  them  for  the  purposes  of  the 
covenant,  that  is  to  say,  for  the  manifestation  of  their  own 
title,  and  then  used  them  for  the  information  of  the  Plain- 
tiff, it  would  be  a  fraud  upon  the  purpose  of  the  covenant. 
I  cannot  compel  a  Defendant  to  expend  his  money  in 
obtaining  information,  which,  when  he  had  obtained  it,  it 
would  bo  improper  for  him  to  disclose.  The  exceptions 
must  therefore  be  disallowed. 
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1863. 

ATTORNEY-GENERAL  v.  NATLOR.  f '"*  ^^- 

Fraottce — 

T  Parties— 

HIS  was  an  Information  and  Bill  to  establish  a  rent-   ^^"^y---f»- 
charge  of  £10  a-year  for  stipends  of  curates  in  Holy  Island  On  an  Infor- 
and  four  other  parishes.     The  title  to  the  rent-charge  was  S-^jf  ?!?  "i^ 
disputed  by  the  Defendants,  but,  in  the  view  of  the  Court,   blish  a  charity 
was  established  by  the  evidence.     The  Defendants  also,  S^i^  certain 
by  their  answer,  took  an  objection  that  the  owners  of  ^^»the 

•^  ,   /*  •  -^  owners  of 

other  lands,  jointly  liable  to  the  charge,  some  of  whom  which  liad 

they  pointed  out,  were  not  made  parties  to  the  suit ;  and  ofthe cWgo* 

considerable  evidence  was  given  in  support  of  this  allega-  ^™  \h^\)^ 

tion.  fendanta,  by 

their  answer, 
stated  that  the 

It  appeared  upon  the  evidence  that  the  Defendants*  ^^th^^^ds. 

predecessors  in  title  had  paid  the  whole  charge  from  1818   some  of  whom 

to  1853.     The  other  points  raised  in  the  suit  were  not  of  ©ut,  who  were 

a  nature  to  caU  for  a  report.  ^°t  ^^^^ 

were  jointiy 

liable:— iZJW, 

that  this  was 

Mr.  Bolt,  Q.O.,  and  Mr.  Lindhy,  for  the  Information  no  bar  to  a 

QecreCi  and 
and  Bill,  contended  that  it  was  not  necessary  in  a  charity  that  the  costs 

suit  to  make  all  the  persons  liable  parties  :    Attorney^   on^e^slaW^t 

Oeneral  v.  Shelly  (a).  Attorney -General  v.    Wyburgh{b),  ^^^^^^^^ 

Attorney 'Oeneral  v.  JacJcson  (c).  dants. 

Sir  H.  OaimSy  Q.C.,  and  Mr.  Norths  for  the  Defen- 
dants : — 

We  do  not  dispute,  that,  where  the  other  persons  liable 
are  unknown,  a  charity,  information  may  bo  filed  against 
the  owners  of  part  of  the  lands  subject  to  the  charge. 
That  was  the  case  of  Attorney -General  v.  Jackson.  But 
where  the  Defendants  point  out  the  other  persons  liable, 
the   informant  and  relators   are  bound  to  add  them  as 

(fl)  J  Salk.  162.         {b)  1  P.  Wms.  599.  {c)  11  Vcs.  365. 
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1868.        Defendants.     The  alleged  payments  by  a  predecessor  do 
Attorney-    not  justify  a  presumption  that  our  lands  are  exclusively 
liable. 


General 
Nat  LOR. 


Jud^fmnU. 


Mr.  Lindley  replied. 


Vicb-Chancbllob  Sib  W.  Page  Wood  : — 

[After  discussing  the  evidence  of  the  charge^  which  his 
Honorh  eld  to  be  sufficient,  said :]  Then  what  is  the  rule  in 
suits  of  this  kind,  where  you  find  certain  lands  clearly 
liable  as  part  of  the  property  charged  in  favor  of  a  charity^ 
and  where  there  is  considerable  evidence  to  show  that 
other  property,  the  owners  of  which  are  not  parties  to  the 
suit,  is  also  liable. 

ItordEldon's  conclusion  in  A  ttoryiey 'General  v.  Jackson 
appears  to  be  this  :  "  that  although  upon  a  Bill  to  estabhsh 
a  rent-charge  (not  for  a  charity),  all  the  persons  whose 
estates  are  liable  must  be  brought  before  the  Court,  the 
strict  rule  was  relaxed  in  charity  cases;  and  in  com- 
menting on  the  singular  terms  in  which  the  practice  is 
stated  in  the  report  of  AttorTvey  General  v.  Shelly,  that  the 
terre-tenants  may,  if  they  seek  a  contribution,  undertake 
to  make  them]  parties  to  the  information,  or  help  them- 
selves by  such  course  as  they  think  fit,^'  Lord  Eldon 
observes,  that  the  rule  must  mean  that  if  the  Defendants 
insist  that  there  shall  be  other  parties,  and  can  point  out 
who  they  are,  then  they  may  be  made  parties ;  but  that,  if 
they  are  unknown,  there  can  be  no  undertaking  by  the  terre- 
tenants  unless  they  have  the  right  to  pray  an  inquiry 
that  all  may  be  made  parties  before  payment  is  com- 
pelled ;  and  Lord  Eldon,  in  a  subsequent  part  of  the 
judgment  says,  that  if  there  is  before  the  Court  a  party 
who  in  respect  of  his  land  is  liable  to  the  rent,  and  the 
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answer  sets  up  that  some  other  unknown  persons  are 
liable  in  respect  of  other  lands,  the  Court  will  not  stop 
for  want  of  parties,  but  will  go  on  to  ascertain  whether 
the  actual  Defendants  are  liable,  reserving  the  considera- 
tion of  what  inquiries  should  be  directed  as  to  the 
other  lands.  The  fair  meaning  of  the  whole  judgment  is, 
that  if  a  charity  has  a  right  to  lay  hold  of  particular 
property,  the  Court  will  make  a  decree,  adding  an  inquiry 
as  to  the  other  persons  alleged  to  be  liable ;  but  the  costs 
of  such  an  inquiry  must  be  borne  by  the  Defendants,  and 
ought  not  to  be  thrown  on  the  persons  asking  the  relief. 
The  proper  decree  is  therefore  a  declaration  as  to  the 
liability  of  the  Defendants,  and  an  inquiry  on  their  request 
as  to  the  other  persons  alleged  to  be  liable. 


1868. 

▲ttormbt* 
Qbneral 

V, 

Natlor. 


It  is  in  evidence  in  this  case  that  the  predecessors  in 
title  of  the  Defendants,  for  a  period  of  thirty  or  forty 
years,  took  upon  themselves  the  payment  of  the  whole 
charge ;  and  that  fact  removes  all  doubt  as  to  the  question 
by  whom  the  costs  of  the  inquiry  should  be  borne.  The 
charity  have  no  concern  with  the  question  whether  there 
was  or  was  not  any  covenant  of  indemnity  between  the 
owners  of  the  difTerent  lands ;  but  it  does  not  appear  that 
the  payments  were  so  made  under  any  such  covenant. 
The  Defendants,  however,  are  entitled,  if  they  ask  it,  to 
have  the  aid  of  the  Court  to  assist  them  in  discovering 
whether  any  other  persons  are  liable  to  contribution. 


Declarb  the  lands  of  the  Defendants  liable  to  the  rent-charge ;  and, 
the  Attorney-General  and  Plaintiffs  not  asking  any  inquiry  as  to  other 
property  chargeable,  let  an  inquiry  be  made  at  the  request  of  the 
Defendants,  whether  any  other  and  what  property  is  chargeable,  aud 
in  whose  possession  the  same  is,  and  what  is  the  value  thereof.' 


Minute. 


INDEX 


TO   THE 


PRINCIPAL     MATTERS. 


ABANDONMENT  OF  PUEr 
CHASE. 

See  liXKDB  Clauses  Act,  3. 


ACCOUNT. 

The  rule  that  a  bill  for  an 
account  will  not  lie  at  the  suit  of 
an  agent  against  his  principal,  except 
in  cases  of  mutual  accounts  or  great 
complication,  does  not  extend  to  a 
case  where  there  have  been  receipts 
by  the  principal,  of  the  particulars 
whereof  the  agent  is  ignorant,  on 
which  a  commission  is  payable  to 
the  latter. 

Semhle,  a  Plaintiff  will  not  in 
general  be  allowed  to  obtain  a  higher 
commission  than  he  has  claimed  by 
his  bill,  even  where  leave  to  amend 
for  the  purpose  of  claiming  the 
higher  commission  has  been  refused. 
Smith  V.  LeveauXf  123 

ADMINISTRATION. 
See  "WiiTDiNG-TJP  Acts,  2. 

ADMINISTUATOE. 
See  Plbadcto,  1. 


ADMISSION  ON  EECOED. 
See  Peaoticb,  9. 

ADVERTISEMENT. 
See  Winding-up  Acts,  4. 

A1TEE.ACQUIBED  PRO- 
PEETY. 
See  Will,  9. 

AGENT— BILL  BY. 
See  Account,  1. 

AGREEMENT. 
See  Defence  Act,  1860. 
Lands  Clauses  Act,  2. 
Railway  Company,  1. 

ALTERNATIVE  RELIEF. 

Where  a  bill  alleges  a  judgment 
obtained  by  fraud,  and  a  subsequent 
compromise,  and  seeks  to  set  aside 
the  whole  transaction  on  the  ground 
of  fraud,  or  in  default  to  have  the 
compromise  carried  out,  and  the 
Coiurt  is  of  opiuion  that  the  case  of 
fraud  fails,  it  will  not  enforce  the 
compromise,  but  the  whole  bill 
must  be  dismi ssed.    Catcley  v.  FooJe^ 

50 
See  Pleading,  4. 
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BANKING  COMPANY. 


AMBASSADOB. 

Gertaiii  Becurities  were  deposited 
by*  the  Plaintiffs  in  tHe  Bank  of 
JEngland  in  the  name  of  the  Am- 
bassador of  a  foreign  state,  in  order 
to  secure  the  performance  of  a  con- 
tract between  the  Plaintiflfe  and  the 
foreign  Government.  The  Ambassa- 
dor threatened  to  withdraw  the 
deposit  on  the  ground  of  an  alleged 
breach  of  contract  by  the  Plaintiffs, 
which  they  denied  under  the  cir- 
cumstances to  be  such  breach:— 
Held^  that  it  was  not  competent  for 
the  Plaintiffs  to  move  against  the 
Ambassador;  but  that  an  interim 
injunction  might  be  granted  against 
the  Bank  to  restrun  them  &om 
parting  with  the  fund;  and  that, 
under  this  order,  the  Bank  would 
be  protected  against  any  proceedings 
by  the  Ambassador.  Gladstone  v. 
muiurui  Bey,  495 

ANNTJITT. 
See  Bill,  7. 

ANSWEB. 

See  Pleaj)ino,  3. 
Pbactice,  9, 

APPORTIONMENT. 

Dividends  declared  by  joint-stock 
companies  subject  to  the  Companies 
Clauses  Consolidation  Act,  are  not 
within  the  Apportionment  Act. 

But  in  a  company  carried  on 
under  a  deed  of  settlement  and  bye 
laws,  directing  that  the  profits 
should  be  divided  half-yearly,  such 
dividends  to  be  paid  in  two  specified 
months : — Held,  that  such  dividends 
were  apportionable  under  the  Act 
with  reference  to  the  days  on  which, 
they  were  made  payable.  Se  MaX' 
welVs  TrusU,  610 

See  Lands  Clauses  Act,  1. 


APPOETIONMENT   OP 
ASSETS. 

See  Chabitt,  1. 


AEBITRATION. 
See  Bailway  Coicpaistt,  1. 

ASSUBANCE. 
See  iKBTmAFOE. 

ASSURANCE  SOCIETY. 

See  Jourr  Stock  Co^ipakt,  1.  . 
Wikdhtg-ttp  Acts. 

AWARD. 

Where  the  submission  to  arbitra- 
tion does  not  contain  an  express 
agreement  enabling  the  parties  to 
make  it  a  rule  of  Court,  the  award 
is  not  brought  within  the  provisions 
of  the  Act  of  9  &  10  WilL  8,  c.  15, . 
by  force  of  the  Common  Law  Pro- 
cedure Act,  1852,  s.  17 ;  nor  has  the 
Bankrupt  Law  Consolidation  Act, 
1849,  s.  132,  this  effect. 

But,  in  such  a  case,  this  Court 
will  follow  the  course  taken  by  the 
Courts  of  Common  Law,  and  adopt 
a  rule  of  its  own  in  analogy  to  the 
limitations  of  the  statute. 

Therefore,  where  the  Plaintiff  had 
suffered  the  next  term  after  the  pub- 
lication of  the  award  to  elapse  with- 
out taking  any  steps  to  set  it  aside, 
and  had  afterwards  unsuccessfiiUy 
pleaded  nul  tiel  agard  in  an  action 
on  the  award : — JBLeW,  that,  although 
the  award  could  not  have  stood  if 
the  matter  had  been  fresh,  it  was 
then  too  late  for  the  Court  to  inter- 
fere.    Smiih  V.  Whitmore,  676 

BANKING  COMPANY. 
See  Tbust  akd  Tbtjbtxe,  3. 


BANKETJPT. 


CONDUCT  OF  CAUSE.  815 


BANKRUPT. 

See  AwABD. 
guabantee. 
Pbacjtioe,  5. 
WiNDDs'a-up  Acts,  6. 

BASTAED. 
See  iLLsaiTiKAcr. 

BIDDINGS,   (OPENINGS 
See  Pbaotice,  8. 

BONA  FIDE  SHAREHOLDEE. 
See  Fraud,  1. 

BREACHES   OF  PATENT. 
See  Pbactics,  2. 

CALLS. 
Su  Will,  5. 

CATALOGUE. 
See  CoFYBiOHT,  2. 

CAUSE  AND   CROSS   CAUSE. 
See  Practice,  3. 

CHARGE. 

The  trustee  of  a  sum  of  money 
charged  on  real  estate,  who  is  also 
owner  of  the  estate  subject  to  the 
charge,  is  entitled  to  sell  any  portion 
of  the  estate  discharged  from  the 
trust,  provided  he  reserves  a  portion 
sufficient  to  answer  the  charge ;  and 
the  estate  so  sold  cannot  be  followed 
into  the  hands  of  a  purchaser  with 
notice  of  the  trust.  Grundy  v. 
Heathcoie,  172 

CHARITY. 

Where  a  bequest  to  a  charity  fails 
pro  tanto,  as  being  given  out  of  the 
proceeds  of  pure  and  impure  per- 
sonalty, the  proportion  in  which  the 
bequest  &il8  is  to  be  ascertained 


according  to  the  state  and  value  of 
the  assets  at  the  testator's  death  and 
not  at  the  time  of  the  apportionment. 
Calvert  v.  Armitage^  446 

See  Practice,  13. 

CHILD— CONSTRUCTION. 
See  CoiTPLicT  OF  Laws. 

CODICIL. 
Su  Will,  4. 

COMMISSIONERS   OP 
SEWERS. 

This  Court  has  jurisdiction  to 
entertain  a  Bill  at  the  suit  of  the 
Commissioners  of  Sewers  appointed 
under  23  Hen.  8,  c.  5,  notwith- 
standing that  such  Commissioners 
are  a  Court  of  Record. 

Where  a  public  body  are  intrusted 
by  Act  of  Parliament  with  the  duty 
of  executing  certain  works,  this 
Court  will  not,  in  general,  receive 
independent  evidence  to  show  that 
they  are  not  carrying  on  those 
works  in  the  best  manner.  Oroes- 
man  v.  The  Bristol  Sf  South  Wales 
Union  Bailway  Co.,  531 

COMPENSATION. 
See  Defence  Act,  1860. 

COMPILATION. 
See  Copyright,  2. 

COMPEOMISB. 
See  Alterkatite  Seliep. 

CONDUCT  OF  CAUSE. 
See  Practice,  11. 

CONFLICT  OF  LAWS. 

Gift  by  the  will  of  a  testator 
domiciled  in  England^  of  a  sum  of 
£5,000,  in  trust  for  A,  for  life, 
remainder  to  his  wife  for  life,  re- 
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COVENANT. 


mainder  among  his  children  at  21. 
After  the  death  of  the  testator,  A, 
having  acquired  a  French  domicil, 
had  a  daughter  by  a  French  lad^, 
whom  he  subsequently  married  m 
France,  and  legitimated  the  child 
according  to  the  French  law  by  a 
contemporaneous  acknowledgment: 
Held,  tnat  the  term  "  children  "  in 
the  will  must  be  construed  according 
to  the  law  of  England,  and  that  the 
daughter  was  not  entitled  to  any 
interest  in  the  £5,000.  JBoyes  y. 
BedaU,  798 

Su  EOBEION  JUDOMENT. 


CO-PLAINTIFFS. 
See  Peacticb,  11. 


COPYEIGHT. 

1.  The  19th  section  of  the  Inter- 
national Copyright  Act  (7  &  8  Yict. 
c.  12)  applied  to  British  subjects 
first  publishing  in  a  country  with 
which  no  international  convention 
exists.    BoucicauU  v.  Belqfield,  697 

2.  There  is  copyright  in  a  Catalogue 
unless  it  be  a  mere  dry  list  of 
names. 

And  it  is  no  defence  to  say  that 
the  pirated  work  is  not  offered  for 
sale  itself,  but  merely  used  to  pro- 
mote the  sale  of  the  books  men- 
tioned in  it. 

Where  a  Defendant  sets  up  the 
case  that  his  work  is  a  fair  com- 
pilation from  a  number  of  others, 
and  not  a  mere  copy  from  any  one, 
it  is  of  the  highest  importance  that 
he  should  produce  his  original 
manuscript.    Hot  (en  v.  Arthur^  G03 

3.  It  is  no  infringement  of  coj)y- 
right  to  represent  a  play  dramatised 
from  a  novel  written*  by  another 
author;  but  it  is  an  infringement 
to  print  and  publish  a  play  so  con- 
structed. 

Perpetual     injunction      granted 


against  the  printing  and  pubb'shiog 
of  such  a  play,  without  any  pre- 
liminary inquiry  aa  to  damages. 
TinsUy  v.  Lacy,  747 

COSTS. 

1.  On  a  Defendant  submitting  to 
Plaintiff's  demands,  the  Plaintiff 
ought  not  to  bring  the  cause  to  a 
hearing  without  fist  applying  for 
Defendant's  consent  to  have  the 
costs  disposed  of  on  motion.  But 
if  the  Defendant  objects  to  that 
course,  a  motion  that  the  Defendant 
may  pay  the  costs  of  the  suit  will 
be  refused.  Morgan  y.  Great  Ftufem 
Bailway  Company,  78 

2.  In  a  Bill  by  one  shareholder  on 
behalf  of  himself  and  all  others 
except  the  Defendants,  to  restrain 
the  Directors  from  improper  dealings 
with  the  Company's  funds;  such 
funds  do  not  belong  to  the  Plaintiff 
as  cestui  que  trust  thereof,  so  as  to 
entitle  him,  in  the  event  of  success, 
to  his  costs  thereout  as  between 
solicitor  and  client.  Morgan  v. 
The  Great  Fautem  Bailway  Com- 
pany (M.  2),  660 

See  JorNT  Stock  Compaite,  1. 
Laistds  Clauses  Act,  1,  3. 
Lights,  1. 
Peactice,  9,  10,  13. 

COUET  OF  RECOEDr 
See  CoMMissiONEBS  OF  Sewees. 

CO^T)XANT. 

1.  AVhere  a  deed  contains  an  abso- 
lute covenant  not  to  do  an  act,  such 
covenant  will  not,  in  the  absence  of 
a  Bill  to  rectify  the  deed,  be  con- 
trolled by  a  recital  in  the  deed  from 
which  it  appears  that  the  parties 
intended  that  such  act  might  be 
done  on  payment  of  a  fixed  sum  for 
liquidated  damages.     Bird  v.  Lake, 

111 


COVENANT. 


DEFENCE  ACT,  1860.    817 


2.  A  covenant  not  to  be  engaged  in 
a  specified  trade,  "  or  in  any  matter 
or  thing  whatsoever  in  anywise 
relating  thereto"  within  a  given 
district,  does  not  prevent  the  cove- 
nantor from  lending  money  to  a 
person  engaged  in  such  trade  within 
the  said  limits  upon  mortgage  of  his 
trade  premises,  although  he  may 
know  that  the  mortgagor  has  no 
means  of  paying  the  debt  except 
out  of  the  profits  of  the  business. 

Semhle :  A  mortgage  expressly 
charging  the  debt  upon  such  profits 
would  be  a  breach  of  the  covenant. 

Semble  also :  There  is  nothing  in 
such  a  covenant  to  prevent  the 
covenantor  from  buying  any  number 
of  houses  within  the  district,  fitting 
them  up,  and  selling  them  for  the 
purpose  of  the  trade  in  question, 
pronded  he  has  no  direct  interest  in 
the  businesses  carried  on  in  them 
after  such  sales  respectively.  JJird 
V.  Lake   (No.  2),  Bird  v.  Turnn-, 

838 

3.  A  sub-lessee  of  a  house,  whose 
immediate  lessor  is  bound  by  cove- 
nant not  to  carry  on  a  particular 
trade,  will  be  restrained  from  car- 
rying on  such  trade,  although  he 
took  his  .lease  without  notice  of  the 
covenant,  at  least  unless  it  appears 
that  ho  made  careful  inquiries  at  the 
time  of  taking  his  lease,  and  learnt 
nothing  which  should  have  set  him 
on  further  investigation.  Parker  v. 
Whyte,  167 

4.  Covenant  by  a  father  in  his 
daughter  s  marriage  settlement  not 
to  exercise  a  power  so  as  to  diminish 
her  portion  under  the  father's 
settlement: — Held,  a  release  pro 
tanto  of  the  power. 

A  gross  sum  was  directed  to  be 
raised  after  the  decease  of  the  settlor 
and  his  wife  (tenants  for  life)  for 
portions  of  children  other  than  their 
eldest  or  only  son,  equally  to  be 
divided: — Held,  that  the  personal 
representatives  of  the  eldest  son, 
who  attained  twenty-one,  and  died 

VOL.   I.  H 


in  his  father's  lifetime,  were  entitled 
to  one  share. 

Held  also,  that  the  personal  re- 
presentatives of  a  daughter  who 
attained  twenty-one  and  died  uji- 
married  in  her  father's  lifetime,  ttas 
entitled  to  a  share. 

Held  also,  that  the  second  son, 
who  during  the  father's  life  and  after 
attaining  his  majority  became  the 
eldest  son,  and  succeeded  to  the 
settled  estate,  and  the  personal 
representatives  of  a  child  who  died 
in  infancy,  were  not  entitled.  Davies 
V.  Hugttenitiy  730 

See  Future  Propebty. 

PLEADIXa,   6. 

CE08S.EXAMINATI0N. 
See  Pbactice,  3. 

DEEDS. 
See  Pleadixo,  6. 

DEFENCE  ACT,   1860. 

Notice  was  given  under  the  De- 
fence Act,  1860,  requiring  certam 
lands  to  be  kept  free  from  buildings ; 
and  an  agreement  was  entered  into, 
fixing  the  amount  of  the  compensa- 
tion. After  a  considerable  interval, 
the  agreed  sum,  with  £30  for  ex- 
penses, as  provided  by  the  Act,  but 
without  interest,  was  paid  into  the 
Bank : — Held,  on  demurrer,  that  the 
owner  coidd  not  claim  interest,  and 
that  the  payment  was  sufficient. 
Ilarl  of  Sujfblk  v.  LeirU,  369 

DEFENCE  AT  LAW  AND  IN 
EQUITY   (SAME). 

See  Award. 

GTJAliA>'TEE. 

DELAY. 
See  AwAED. 

DEMONSTRATTYE  LEGACY, 
See  Will,  7. 
H  H 
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DEMUEEEE. 


rOEEiaN  JUDGMENT. 


DEMUEEEE. 

See  Defence  Act,  1860. 
Iksubance. 

PLBADDra,  1. 

DISCHAEQE  OF  BANKRUPT. 

See  WnfDiNQ-TTP  Acts,  6. 

DISCOVEET. 
See  Pleading,  3,  4. 

DISCEETION  OP  TEUSTEE. 
See  Tbubt  and  Trustee,  1,  2. 

DISENTAILING  DEED. 
See  Practice,  4. 

DIVIDEND. 
See  Guabantee. 

DEAMA. 
See  Copyright,  1,  3. 

DEAMATIC   GOPYEIGHT. 
See  Copyright,  1. 

EASEMENT. 
See  Lights,  1. 

EEEOE   (ACCIDENTAL). 
See  Practick,  0. 

EVIDENCE. 
See  Practice,  1. 

EXCEPTIONS. 
See  Plkadixo,  4,  6. 

EXCESS   OF  PO^VEE. 
See  Power. 

EXECUTORY  DEVISE. 
See  Will,  8. 

FALSE  EEPRESENTATION. 
See  Trade  Mark,  2,  3. 

FOREIGN  DOMICIL. 
See  Conflict  of  Laws, 


FOEEIGN  JUDGMENT. 

A  British  ship  was  duly  mort- 
gaged in  Eiiyland,  and  remained  in 
the  possession  of  the  mortgagor, 
who  afterwards  sent  her  to  New 
Orleans.  There  she  was  attached 
hj  a  citizen  of  Louisiana^  a  creditor 
of  the  mortgagor,  in  an  action  com- 
menced for  the  recovery  of  his 
debt,  not  being  a  proceeding  in 
rem.  The  mortgagee  intenened  in 
the  action,  and  claimed  possession 
of  the  ship.  The  Supreme  Court 
of  Louisiana  refused  to  recognise 
his  title,  though  good  by  the  law  of 
Engla}id,  assigning  as  a  reason,  on 
the  face  of  the  judgment,  that  the 
law  of  Louisiana  did  not  recognise 
transfers  of  property  in  chattels 
without  delivery  of  possession,  that 
to  admit  the  claim  would  be  preju- 
dicial to  the  citizens  of  Louuiana, 
and  that  the  comity  of  nations  did 
not  extend  to  the  case.  The  ship 
was  then  sold,  under  a  writ  in  the 
nature  of  a  fi.  fa.  in  the  action,  to 
the  Defendant  in  this  cause,  and 
the  proceeds  were  applied  in  fevour 
of  the  creditors  to  the  exclusion  of 
the  mortgagee.  The  ship  having 
been  brought  to  England,  the  mort- 
gagee, whose  debt  was  admitted  to 
exceed  the  value  of  the  ship,  filed 
his  Bill  to  establish  his  claim. 

Held,  that  the  judgment  of  the 
Court  of  Louisiana  was  examinable 
for  error  on  the  face  of  it  by  reason 
of  its  disregard  of  the  comity  of 
nations,  and  tliat  the  mortgagee  was 
entitled  to  the  ship. 

Held  also,  that  the  judgment  was 
of  the  nature  of  a  judgment  inter 
partes  as  regarded  the  intervener. 
But 

Semble,  that  a  foreign  judgment 
even  in  rem  may  be  examin^  and 
disregarded,  if  it  appears  on  the 
face  of  it  to  have  been  founded  on 
a  per\  erse  disregard  of  English  law 
in  a  case  properly  subject  to  that 
law  by  the  comity  of  nations.  Simp- 
son V.  FogOj  195 
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FOEEIGN  SOVEREIGN. 

A  Bill  filed  against  the  Ottoman 
Bank,  its  directors,  and  the  Sultan, 
alleged  that  the  Sultanas  Govern- 
ment had  granted  to  the  Plaintiffs 
the  exclusive  right  of  issuing  bank 
notes  in  Turkey^  and  had  sub- 
sequently, in  derogation  of  that 
grant,  made  a  similar  concession  to 
the  Defendants,  the  Ottoman  Bank, 
and  prayed  a  declaration  of  the 
Plaintiffs'  exclusive  right,  and  an 
injunction  against  the  Ottoman 
Bank  and  its  directors. 

Heldy  on  the  demurrer  of  the 
Bank  and  directors,  that,  inasmuch 
as  the  Court  had  no  jurisdiction  on 
the  contract  as  against  the  Sultan, 
it  had  none  against  the  Bank  and 
its  directors,  and  demurrer  allowed 
accordingly.  Gladstone  v.  Ottoman 
Bank,  505 

See  Ambassadob. 


FRAUD. 

Where  shares  in  a  Joint -Stock 
Company  have  been  issued  fraudu- 
lently, a  bona  fide  purchaser  of 
these  shares  in  the  market,  before 
any  Bill  has  been  filed  to  impeach 
the  transaction,  is  entitled,  on  a 
winding-up  of  the  Company,  not- 
withstanding the  fraud  and  notwith- 
standing that  he  bought  the  shares 
at  a  very  great  discount,  to  prove 
on  equal  terms  w4th  the  other  snare- 
holders  of  the  Company  who  bought 
their  shares  at  par :  but  this  privi- 
lege does  not  extend  to  any  person 
who  purchased  his  shares  after  the 
filing  of  the  Bill,  unless  his  vendor 
was  a  bona  fide  holder  of  the  shares 
before  Bill  filed :  and  the  onus  of 
proof  that  such  was  the  case  is 
upon  him.  Barnard  v.  Bagshatc^ 
In  Re  The  Lake  Bathiintt  Austral- 
asian  Gold  Mining  Company^  09 
Hee  Alternative  Relief. 

FOBEIOX   SOTEHETOX. 

H  H 


FUND  IN  MEDIO. 
See  Ambassabob. 

FUTURE  PROPERTY    (COVE- 
NANT TO  SETTLE). 

'  (^ovenant  in  marriage  settlement 
I  by  husband  and  wife  to  settle  all  pro- 
perty of  the  value  of  £200,  which 
the  liusbaud  and  wife,  or  either  of 
them  in  her  right,  should  during 
the  coverture  become  entitled  to 
other  than  se})arate  property  or  life 
interests  of  the  wife  : — Held,  that 
property  devised  and  bequeathed  to 
the  husband  and  wife  as  joint 
tenants  was  not  within  the  cove- 
nant. 

Semble,  that  property  which  does 
not  vest  in  possession  during  the 
coverture  is  not  within  a  covenant 
so  framed.     £dt/e  v.  Addison^     781 

GAVELKIND. 

In  customary  descent  the  ordi- 
nary incidents  of  descent  attach  to 
the  custom.  Therefore,  in  gavel- 
kind descent,  the  jus  represent a- 
tionis  applies  to  the  remoter  issue 
as  well  as  to  the  sons  of  the  intes- 
tate's brothers. 

An  intestate  had  one  brother, 
who  died  in  his  lifetime.  The 
brother  (besides  a  son  who  died 
without  issue  in  the  iutestate*s 
lifetime)  had  two  sons;  the  elder, 
who  died  in  the  intestate's  life, 
leaving  two  sons  (the  Defendants) 
and  the  younger  (the  Plaintiff), 
who  sun'ived  the  intestate : — 

Held,  that  gavelkind  lands  of  the 
intestate  descended,  as  to  one 
moiety,  to  the  brother's  younger 
son,  and  as  to  the  other,  to  the  two 
sons  of  the  brother's  eldest  son 
equally.     Hook  v.  Hook,  4tS 

GUARANTEE. 

Where  a  limited  ii^uaranty  has 
been  given,and  the  limit  has  beenox,^ 
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GUABAinffiE. 


INSUBANCB. 


ceeded  by  the  guarantee,  who  after- 
wards receives  from  the  estate  of 
the  principal  debtor  a  dividend,  the 
guarantor  is  entitled  to  the  benefit 
of  a  proportional  part  of  that  divi- 
dend on  the  amount  guarantied, 
notwithstanding  that  the  unpaid 
debt  greatly  exceeds  the  amount  of 
such  guaranty. 

Where,  in  such  a  case,  the  gua- 
rantee has  recovered  the  whole  sum 
guarantied  in  an  action  against  the 
guarantor,  the  right  of  the  latter  to 
lie  a  Bill  for  an  account  and  pay- 
ment to  him  of  such  dividends  is 
not  barred  by  the  fact  that  he  might 
have  pleadea  a  set-off  to  that  extent 
in  the  action,  and  omitted  to  do  so. 

Such  a  claim  is  not  a  "  mere 
money  demand  "  within  the  mean- 
ing of  the  principle  which  excludes 
suits  for  damages  merely.  Thornton 
V.  M'Kewan,  525 

GEOUND-RENTS. 

See  LAjms  Clauses  Act,  1. 

HEIE-AT-LAW. 
See  Pbactice,  6. 

HOTCHPOT  OF  LIFE 
INTERESTS. 

See  PowEB. 

HUSBAND  AND  WIFE. 
See  Peactice,  6, 10. 

ILLEGITIMACY. 

The  Court  will  not  refuse  to  en- 
tertain  a  suit  for  the  execution  of 
the  trusts  of  a  settlement,  where 
the  settled  fund  actually  exists, 
merely  on  the  ground  that  the 
settled  fund  is  so  small  as  to  be  of 
no  importance  to  the  cestui  que 
trust,  and  that  the  settlement  was 
really  made  to  raise  a  different  ques- 
tion (which  the  Court  would  not 
have  directly  determined),  by  a  side 
wind.     Nor  will  the  Court  allow 


such  a  question  to  be  evaded  by  a 
counter  settlement. 

But,  semble,  the  Court  would  not 
entertain  such  a  suit  at  the  instance 
of  a  stranger,  nor  if  it  appeared  to 
have  been  instituted  -with  a  malicious 
motive.    Gurney  v.  Chtrney^        413 

ILLUSORY  TRUST. 

See  Illegitimacy. 

INFANT  TRUSTEE. 
See  Tbtjst  akd  Tbustee,  L 

INHERITANCE  ACT. 

A  vendor  making  title  as  heir  is 
not  bound  to  produce  affirmative 
evidence  in  his  possession  that  the 
ancestor  from  whom  he  traces  de- 
scent took  as  purchaser,  but  may 
rely  on  the  statutory  presumption, 
until  some  proof  to  the  contrary  is 
adduced.  But  he  is  bound  to  dis- 
close any  matters  within  his  know- 
ledge tending  to  rebut  the  pre- 
sumption that  his  ancestor  took  by 
purchase.    Dorling  v.  Clwfdon^  402 

INJUNCTION. 

See  CoPTHiouT,  3. 
Practice,  7. 

Railway  Compant,  1,  2. 
Specific  Pebfoemaxce,  1. 
Teade  Mark,  3,  5. 

INJUNCTION— EORM  OF 
ORDER. 

See  Lights,  1. 

INSOLVENT   COMPANT. 
See  Wenbixg-up  Acts. 


INSURANCE. 

1.  In  order  to  entitle  an  owner 
to  the  benefit  of  the  83rd  section 
of  the  14  G^eo.  3,  c.  78,  he  must 
make  a  distinct  request  to  the  in- 
surance office  to  apply  the  policy 
money  in  rebuilding  before   they 


INSITRANCE. 
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have  settled  with  the  tenant  in- 
suring ;  and  in  no  case  is  the  owner 
entitled  to  rebuild  himself  and 
claim  the  policy  money  under  the 
said  section. 

Qiuere,  whether  the  83rd  section 
is  general  or  confined  to  houses 
within  the  Bills  of  Mortality. 

Where  a  policy  makes  the  assets 
of  a  company  liable,  excluding  per- 
sonal liability,  Semhle,  that  this  does 
not  give  jurisdiction  to  a  Court  of 
Equity  to  interfere  in  the  first 
instance  to  enforce  the  83rd  section 
of  the  said  statute,  and  that  the 
proper  course  is  first  to  apply  for 
a  mandamus.  Simpson  v.  Scottish 
Union  Insurance  Company,  618 

2.  Where  a  policy  of  assurance 
contains  the  usual  condition,  that 
it  shall  be  void  in  case  the  assured 
die  by  his  own  hand,  "  except  to 
the  extent  of  any  interest  acquired 
tlierein  by  actual  assigimicnt  for 
valuable  consideration,"  and  the 
assured  mortgages  the  policy  along 
with  other  property  for  a  sum  much 
less  than  the  total  value  of  the 
mortgaged  property,  but  exceeding 
the  amount  secured  by  the  policy, 
and  afterwards  dies  oy  his  own 
hand,  not  feloniously,  the  Company 
have  no  equity  against  either  the 
property  comprised  in  the  mort- 
gage or  the  estate  of  the  assured. 

The  principle  of  marshalling 
securities  does  not  apply  to  such  a 
case ;  and  the  assured  and  the 
Company  do  not  stand  in  the 
relative  position  of  principal  and 
surety. 

Semhle : — that  if  the  mortgagor's  • 
representative  had  redeemed  the 
mortgage  aliunde,  he  would  be 
entitled  to  recover  on  the  policy  for 
the  benefit  of  the  mortgagor's 
estate.  The  Solicitors'  and  General 
Life  Assurance  Society  (^Registered) 
v.  Lamh,  716 


INTEREST. 
See  Defence  Act,  1860. 

INTERIM  INCOME. 
See  Will,  1,  3. 

INTERNATIONAL   COPY- 

RIGHT. 

See  CoPiEiGHT,  1. 

ISSUE. 
See  PiiACTiCE,  6. 

JOINT  STOCK  COMPANY. 

1.  Wliore  the  Directors  of  a 
Joint  Stock  Company  carry  on  a 
business  not  authorised  by  the 
deed  of  settlement,  and  costs  are 
thereby  incurred,  the  solicitors  of 
the  Company  have  no  lien  for  their 
costs  on  the  papers  of  the  Com- 
pany. 

AVTicre,  in  such  a  case,  moneys 
have  been  recovered  in  any  of  the 
actions,  although  the  solicitors 
would  have  had  a  lien  for  their 
costs  on  such  moneys  while  in  their 
hands,  yet  after  they  have  paid 
over  such  moneys  to  the  Company, 
and  allowed  them  to  be  incorporated 
with  the  general  assets,  they  have 
no  lien  on  those  assets  in  respect 
of  such  costs. 

Where,  in  such  a  case,  moneys 
have  been  paid  by  the  Company  to 
the  solicitors  on  account  of  costs 
generally,  the  solicitors  have  no 
right  post  litem  motam  to  appro- 
priate such  payments  to  the  costs 
incurred  in  respect  of  the  unautho- 
rised business,  but,  on  the  con- 
trary, the  Court  will  appropriato 
the  payments  to  the  costs  which 
the  Company  was  liable  to  pay. 
Be  Fhwnix  Life  Assurance  Com- 
pany,  Howard  and  Doll  ma  ns  Case, 

433 

2.  A  Life  and  Fire  Assurance 
Company  purchased  the  business 
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and  undertook  the  liabilities  of  a 
Life  Assurance  Company,  the  pur- 
chase being  contirnied  by  special 
general  meetings  of  both  Compa- 
nies, and  subsequently  acted  upon. 

The  deed  of  the  purchasing  Com- 
pany empowered  a  general  meeting 
to  authorise  any  act  rt*quiring  the 
sanction  of  such  meeting,  and  to 
determine  on  any  question  relating 
to  the  affairs  of  the  Company  which 
should  arise  in  the  course  of  the 
conduct  or  management  thereof 
It  also  empowered  the  directors, 
where  the  deed  was  silent,  to  act  in 
the  direction  of  the  concerns  of  the 
Company,  as  at  their  absolute 
discretion  they  should  think  most 
conducive  to  the  interests  of  the 
Company.  The  purchase  having 
been  to  a  great  extent  carried 
out: — 

Heldj  under  the  circumstances, 
following  ''Era  Case''  (1  D.  Q.  J. 
&  S.  29),  that  the  creditors  of  the 
selling  Company,  who  had  been 
thus  adopted  as  creditors  of  the 
purchasing  Company,  were  entitled 
to  prove  against  the  latter,  which 
was  in  course  of  winding  up.  But, 
semhle,  that  the  purchase  was  not 
originally  within  the  powers  of  the 
directors ;  and  qucdre  what  is  suffi- 
cient to  constitute  acquiescence  on 
the  part  of  shareholders,  li^  Era 
Assurance  Company^  Williams'  Case, 
— Anchor  Case,  672 

•3.  A  policy-holder,  by  whose 
policy  the  funds  of  a  Company 
were  made  liable  to  pay  the  sum 
insured  and  certain  shares  of  profit 
by  way  of  bonus — ILchI,  entitled  to 
an  injunction  to  restrain  the  Com- 
pany ftum  transferring  its  business 
and  assets  to  another  Company 
contrary  to  the  provisions  of  the 
deed  of  settlement,  and  without 
making  provision  out  of  its  own 
assets  for  payment  of  the  Plaintiff's 
policy.  Kearns  v.  Leaf—Aldehert 
V.  Kearns,  681 


See  AppoRTIO^^krE3^^,  1. 
Fbaud,  1. 
Will,  5. 
WrxDiNG-up  Acts. 


JURISDICTION. 
See  Ambassadob. 

COMMISSTONEBS  OF  SeWEBS. 

fobetgn  sovebsion. 

Pbactice,  7, 12. 

Iksubance. 

Specific  Pebfobmance,  1. 

Tn.iMES  CoxsEBVANcr  Act. 


JUS  REPRESENTATIOXIS. 
See  GAVELKiirn. 

LANDS  CLAUSES  ACT. 

1.  Where  there  is  a  bargain  be- 
tween the  ground  landlord  of  hou.5es 
let  at  a  gross  ground-rent,  and  a  Rail- 
way Company  who  have  taken  some 
of  the  houses,  for  the  payment  of 
compensation  at  so  many  years 
purchase  on  the  rents  of  the  houses 
taken,  the  costs  of  apportioning  the 
ground-rents  between  the  houses 
taken  and  those  loft  are  not  payable 
bv  the  Company  under  the  Lands 
(Clauses  Consolidation  Act,  1.S4.3, 
s.  82. 

Semhle,  they  would  have  been  so 
payable  had  the  matter  come  under 
s.  80.  In  Ke  Hamj^sfead  Junction 
Railway,  Ex  parte  Buck,  519 

2.  A  written  agreement  void  at 
law,  but  equivalent  in  equity  to  a 
lease,  is  an  interest  greater  tlian  a 
yearly  tenancy,  within  the  meaning 
of  the  Lands  Clauses  Consolidation 
Act;  and  a  tenant  having  and  pro- 
ducing such  an  agreement  is  not 
liable  to  have  the  value  of  his  in- 
terest assessed  by  two  justices 
under  the  121st  section  of  the  Act, 
Siceetman  v.  Metropolitan  BaUttaji 
Compant/y  543 
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3.  A  Bailway  Company  Bcrved  a 
notice  to  treat,  and  gave  the  usual 
bond,  and  made  the  deposit  required 
bj  the  85th  section.  The  land- 
owner filed  a  Bill  to  restrain  the 
Company  from  enterin.<jf,  but  a 
motion  for  injunction  stood  over  by 
arrant^oment,  and  no  further  steps 
were  taken.  Ultimately,  the  Com- 
pany abandoned  the  purchase  with 
the  concurrence  of  the  owner : — 
Held,  on  a  petition  for  a  re-transfer 
of  the  deposit  to  the  Company,  and 
for  the  cancelling  of  the  bond,  that 
the  owner  was  not  entitled  to  have 
the  costs  of  the  suit  out  of  the  de- 
po.=<it.  But,  semlle,  he  would  have 
been  so  entitled  if  the  purchase  had 
been  abandoned  by  reason  of  the 
inability  of  the  Company  to  com- 
plete. Ex  parte  Birmingham,  WoU 
verhamplon,  and  Dudley  Baihvay 
Company,  772 

Sec  Pbactice,  1. 

LAW  AXD  EQUITY   (SA3IE 
DEFENCE). 

See  AwABD. 

GUAEAXTEE. 

LEASE. 
See  CoTE^-A^-T,  3. 

La>'ds  Clauses  Act,  2. 

LEGITIMACY. 
Sec  CoxFLiCT  OF  Laws. 

LEX  LOCI. 

See  FoBEiON  Jcjdgme>t. 

LIEN. 
See  Joint-Stock  CoMPA^^,  1. 

LIGHTS. 

Plaintiff  filed  a  Bill  to  restrain 
obstruction  to  b'ghts  alleged  to  be 


ancient.  Defendant  denied  that 
they  were  ancient  lights.  On  a 
jury  trial,  some  were  found  to  be 
ancient  and  the  rest  to  be  new  or 
altered  in  position  within  twenty 
years.  On  Plaintiff  submitting  to 
an  order  to  block  up  the  new  and 
restore  the  altered  windows  to  their 
old  position,  an  injunction  was 
granted ;  but  the  costs  of  the  suit, 
other  than  those  of  the  issues,  were 
ordered  to  bo  paid  by  the  Plaintiff. 
Weatherhy  v.  Boss,  349 

LLOYD'S  BONDS. 
See  Pleading,  6. 


LUNACY  REGULATION  ACT. 

A  testator  devised  his  personalty 
and  an  estate  K.  and  other  real 
estates  upon  trusts  for  payment  of 
debts,  and  subject  thereto  to  cer- 
tain devisees,  and  afterwards  pur- 
chased the  II.  estate,  as  to  which 
he  died  intestate.  The  testator 
deposited  the  deeds  of  the  H.  estate 
to  secure  £1,000,  and  was  subse- 
quently found  lunatic.  Under  an 
order  in  lunacy  a  mortgage  was 
made  of  the  II.  and  K.  estates,  to 
raise  a  sum  of  money  to  pay  off  the 
£1,000  and  other,  debts  of  the 
lunatic ;  and  a  proviso  was  inserted, 
that  as  between  the  lunatic,  his 
heirs,  and  devisees,  the  JS".  estate 
should  be  considered  as  the  primary 
security  for  the  mortgage  debt.  The 
lunatic  having  died: — Held,  that, 
on  the  true  construction  of  the  pro- 
viso, it  did  not  have  the  effect  of 
exonerating  the  devised  estates  at 
the  expense  of  the  H.  estate,  and 
the  devised  estates  ordered  to  be 
first  applied  in  ])ayment  of  the 
mortgage  debt.  Quwre — Wlietlier 
a  proviso  having  such  an  effect 
would  have  been  v.ithin  the  jurisdic- 
tion of  the  Lords  Justices.  Ifree- 
man  v.  JSlliSy  758 
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ONTJS  OF  PBOOF. 


METBOPOLIS    LOCAL   MAN- 
AGEMENT  ACT. 

The  right  of  prosecution  given 
to  the  Home  Secretary  by  the  Act 
21  &  22  Yict.  c.  104,  b.  31,  doeB  not 
Bupersede  the  right  of  private  per- 
sons aggrieved  by  the  nuisance  to 
an  injunction. 

Distinction  between  parliamen- 
tary powers  to  do  acts  which 
necessarily  involve  the  commission 
of  nuisances,  and  powers  which  may 
possibly  be  exercised  without  giving 
rise  to  nuisances.  Attorney'  General 
at  the  relation  of  The  Trustees  of 
the  JRiver  Lee  v.  The  Metropolitan 
Board  of  Works,  298 

MONEY  DEMAND, 

See  GrABAXTEE. 

MORTGAGOR  AND  MORT- 
GAGEE. 

When  moneys,  which  form  part 
of  a  larger  sum  placed  by  his  client 
in  the  hands  of  a  solicitor  for  pur- 
poses of  investment,  are  lent  by 
him  on  the  security  of  a  mortgage 
in  which  he  has  aifected  to  act  as 
principal,  the  client  is  bound  by 
notice  of  all  the  circumstacces 
which  come  within  his  (the  soli- 
citor's) knowledge. 

Where  in  such  a  case  the  mort- 
gage debt  is  aftcnN^ards  settled 
upon  trusts  which  are  substantially 
trusts  for  the  benefit  of  the  original 
mortgagee,  the  trustees  have  no 
higher  rights  than  their  cestui  que 
trust  had  before  the  settlement. 

WTiere  a  mortgage  professes  to 
be  made  in  consideration  of  a  suui 
down,  and  which  is  by  the  deed 
made  immediately  payable,  whereas 
the  contract  was  for  an  annuity, 
and  the  consideration  was  not  to 
be  payable  till  after  the  death  of  a 
person  named,  such  mortgage  is 
fraudulent  and  void  as  against  a 
mortgagor  who  joined  therein  as 


surety  only.     Spaight  v.    Coume — 
Edwards  v.  Spaight,  359 

See  Chabge,  1. 
IxsrHAXCE,  2. 
LuxACT  Regulatio>'  Act. 
Peactice,  5. 


MORTMAIN. 
See  Chabity,  1. 

MOTION. 
See  Costs,  1. 

MTLTIFilLRIOUSNESS. 
See  PiiEADiXG,  1,  2. 

NON-ACCESS   OF   HUSBAND. 
See  Illegitiieacy. 

NOTICE. 

See  CiiAHOE. 

Mortgagor  and  Mortgagee. 

NOTICE  TO  QUIT. 
See  Defence  Act,  1860. 

NOVEL. 
See  Copyright,  3. 

NUISANCE. 

See  Metropolitan  Local  Ma- 
nagement Act. 

PlUCTICE,  7. 

Tji^vmes  Conservancy  Act. 

OBSTRUCTION. 
See  Lights. 

ONUS  OF  PROOF. 
See  Trust  and  Trustee,  3. 


OEDEBS  CONSOLIDATED  X. 


PLEADING. 
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OEDEES  CONSOLIDATED  X. 

EULE   7. 

See  Phactice,  12. 


PARTIES. 
See  Pleading,  2. 

PR.V.CTICE,  5, 13. 


PAETNEESHIP, 

"Where  a  raoinber  of  a  firm 
which  in  under  a  continuing  con- 
tract rctirea  'with  an  indemnity,  the 
continuing  partners  are  his  agents 
for  carrying  on  the  contract ;  and 
although  after  notice  of  the  retire- 
ment the  retiring  partner  is  in  a 
Henwe  a  surety  (on  the  principle  of 
Oakelei/  v.  l^asheller)  that  authority 
will  not  be  extended  so  far  as  to 
discharge  him  from  the  contract  by 
reason  of  acts  of  the  continuing 
])artners  fairly  within  the  scope  of 
their  authority  in  carrying  out  the 
contract. 

Continuing  partners  under  such 
a  contract  ^ which  inter  alia  gave 
the  iinn  the  power  of  appointing  an 
arbitrator  in  case  of  dispute)  en- 
tered into  an  agreement  by  which 
they  waived  a  very  doubtful  point 
of  construction  on  the  original  con- 
tract, and  referred  dificrences  to 
arbitrators,  one  of  whom  was  se- 
lected by  themselves  instead  of  by 
the  finn  a^*  constituted  at  the  date 
of  the  contract: — Held,  that  this 
was  not  such  a  variation  of  the 
origiiial  contiact  as  to  discharge  the 
retired  partner.  Oakfoi'd  v.  JK'w- 
ropeon  if  American  Steam  Shipping 
Company  (Limited),  182 

See  WiNDiKG-up  Acts,  2. 


PATENT. 
See  Pbactics  2. 


PAYMENT  OFT  OP  COUET. 
See  Pbacticb,  4. 

PLEADING. 

1.  There  is  no  equity  to  maintain 
a  Bill  against  the  representatives  of 
a  person  who  was  accessory  to  a 
fraud,  from  which  he  derived  no 
pecuniary  benefit,  merely  on  the 
ground,  that,  if  alive,  he  might  have 
been  made  answerable  for  costs. 

The  relation  between  managers 
of  a  Company  and  the  shareholders 
in  respect  of  shares  in  the  Com- 
pany is  not  analogous  to  the  relation 
of  trustee  and  cestui  que  trust  in 
respect  of  the  trust  property. 

Therefore,  one  such  mana^i^er  who 
assists  another  to  deal  fraudulently 
with  the  shares  is  not  answerable, 
as  a  trustee  would  be  who  knowingly 
pennits  his  co-trustee  to  make 
default.     Walsham  v.  Stainton,  322 

2.  Although  a  person  claiming 
land  by  title  paramount  is  not  a 
proper  party  to  a  suit  for  specific 
pertbrmance,  a  person  who,  by 
virtue  of  an  antecedent  agreement 
^nth  the  vendor,  claims  to  be  inter- 
ested in  the  purchase-money,  is  a 
proper  party  to  a  suit  by  the  pur- 
chaser to  have  the  right  to  the 
purchase-money  ascertained,  and 
for  specific  performance  against 
the  vendor.  West  Midland  Hail- 
way  Company  v,  Nixon,  17G 

3.  The  rule,  that  a  Defendant 
who  elects  to  answer  must  answer 
fully,  though  subject  to  certain 
specified  exceptions,  applies  to  a 
case  where  the  defence  consists  of 
a  pleadable  point  not  pleaded,  and 
where  the  discovery,  assuming  the 
case  made  by  the  Bill  and  denied 
by  the  Answer  to  be  substantiated, 
would  or  might  bo  material  to  the 
relief  to  be  obtained  at  the  Hearing. 
Sioabey  v.  Sutton,  -  614 

4.  Where  the  Billprays  alterna- 
tive relief,  and  the  Plaintiff  would 


PLBADma. 


POWEE. 


only  be  entitled  to  tlie  discoTery 
asked  for  under  one  of  the  alterna- 
tives, which  is  not  the  one  prin- 
cipally relied  on  by  the  Bill,  and 
the  information  desired  could  not 
be  material  for  the  purpose  of 
determining  to  which  oi  such  alter- 
natives the  rlaintift*  is  entitled,  such 
discovery  will  not  bo  compelled 
before  the  Hearing.     Lett  v.  Parry, 

517 

5.  A  Railway  Company,  after 
exhausting  their  Parliamentary  bor- 
rowing powers,  issued  bonds  in  the 
form  known  as  Lloyd^s  Bonds,  viz. 
an  acknowledgment  of  debt  and  a 
covenant  to  pay,  with  interest,  on  a 
future  day — partly  to  a  contractor 
and  partly  to  persons  who  supplied 
a  Parliamentary  deposit.  At  the 
time  of  the  issue  the  Company  was 
promoting  or  contemplating  a  bill, 
which  was  ultimately  passed,  to 
enable  them  to  raise  further  share 
and  loan  capital: — Held,  on  de- 
murrer, that  these  allegations  would 
not  justify  the  Court  in  declaring 
the  bonds  illegal. 

Semhie,  that  a  Company  intending 
to  issue  such  bonds  to  raise  a  Par- 
liamentary deposit  Avould  be  re- 
strained before  the  money  was 
raised;  though,  after  the  money 
had  been  raised  and  applied,  the 
Court  would  not  interfere. 

"Whether  such  bonds  would  be 
valid  if  issued  for  the  purpose  of 
evading  the  limitations  of  a  Com- 
pany's borrowing  powers^ — Quosre. 

A  suit  by  a  shareholder  to  re- 
strain an  illegal  act  n.ust  be  in  form 
on  behalf  of  all  the  shareholders, 
though  it  may  be  sustained  not- 
with  standing  the  ir  op]?  osition.  White 
V.   Carmarthen,   Sfc,  Bail  way  Com- 


pany, 
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6.  Where  a  Defendant  holds  a 
covenant  for  the  jroduction  of 
deeds  for  the  maintenance  and 
manifestation  of  his  title,  he  is  not 
bound,  in  answer  to  interrogatories, 
to  set  out  such  deeds  in  a  suit,  the 


object  of  which  is  to  show  that  a 
disputed  piece  of  land  is  not  com- 
prised in  the  Defendant's  title. 

Semble,  also,  that  it  would  be  a 
fi'aud  on  the  covenant  for  the  cove- 
nantor to  claim  the  production  of 
the  deeds,  and  then  use  them  for 
any  such  purpose. 

Semble,  also,  that  a  Defendant  is 
not  bound  to  incur  costs  in  ob- 
taining production  of  deeds  for  the 
purpose  of  giving  discovery  to  the 
Planitiff.     Bethell  v.  Carson,       806 

See  CoMMissioxEES  of  Seweb3. 

GUABANTEE. 

POLICY  OF  ASSUEANCE. 
See  IxsuEANCE,  2. 

PORTIONS. 
See  CoTENAyr,  4. 

POWER. 

Under  an  exclusive  power  to 
appoint  a  trust  fund  of  stock  to 
children  and  their  issue  bom  during 
the  lives  of  the  donees  of  the 
power,  Avith  a  hotchpot  claiise,  au 
appointment  was  made  to  five 
daughters  out  of  nine  children, 
whereby  the  tinistees  were  directed, 
after  the  death  of  the  parents 
(tenants  for  life)  to  stand  possessed 
of  the  fund  upon  the  trusts  follow- 
ing: that  is  to  say,  upon  trust 
thereout  to  appropriate  one-fifth 
part  to  and  for  the  ])encfit  of  each 
daughter,  and  to  pay  and  apply  the 
income  of  tlie  share  of  ea.ch  daugh- 
ter for  her  separate  use  ;  and  af'ttr 
the  dcceaHC  of  each  daughter,  upon 
trusts  for  the  benefit  of  her  chil- 
dren:— Held,  that  the  limitations 
over  being  void,  the  daughters  took 
life  interests  only,  subject  to  ac- 
count for  the  value  under  the 
hotchpot  clai:se.  Buckcr  v.  Scholr- 
field,  36 

See  Covenant,  4. 


PRACTICE. 
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PRACTICE. 

1.  Evidence  of  belief  only  is  ad- 
missible on  interlocutory  application, 
though  not  at  the  hearing  of  a  cause, 
and  the  grounds  of  such  belief  are 
properly  stated  in  the  affidavit,  even 
in  the  case  where  such  grounds  consist 
in  great  part  of  conversations  with 
third  persons,  who  might  be  but  are 
not  produced,  and  where  the  depo- 
nent swears  that  ho  disbelieves  the 
statements  made  to  him  by  such 
persons. 

The  rule,  that  no  new  evidence  can 
be  adduced  on  a  motion  after  it  has 
been  opened,  extends  to  the  case  of 
documents  which  it  is  proposed  to 
verify  viva  voce  by  the  attesting 
witness.   Bird  v.  Lal'c,  111 

2.  Particulars  of  breaches  delivered 
with  a  view  to  a  jury  trial  of  a  patent 
case  in  this  Court  are  sufficient,  if, 
taken  together  with  the  pleadings, 
they  give  the  Defendant  full  and  fair 
notice  of  the  ease  to  be  made  against 
him.     Needhmn  v.  Oxlcy,  248 

3.  Where  a  suit  is  brought  on  by 
motion  for  decree,  and  issue  is  joined 
in  a  cross  suit,  and  an  order  is  ob- 
tained by  the  I?laintiffin  the  original 
suit  for  him  to  use  in  the  cross  suit 
affidavits  filed  in  his  owii  suit,  it  is  at 
the  option  of  the  Plaintiff  in  the 
cross  suit  either  to  treat  these  affi- 
davits as  filed  in  the  original  suit, 
and  so  cross-examine  the  witnesses 
before  an  examiner,  or  to  consider 
them  as  evidence  to  be  used  in  his 
own  suit,  and  give  notice  |of  cross- 
examination  in  open  Court  at  the 
Hearing.  Neve  v.  Fennell^  Hunt  v. 
Xeve,  252 

4.  A  fund  which  represented  the 
interest  of  a  tenant  in  tail  in  re- 
mainder in  land  taken  by  a  railway 
company  ordered  to  be  paid  out  of 
Court  to  the  tenant  in  tail  in  re- 
mainder with  the  consent  of  the 
tenant  for  life,  without  requiring  a 
disentailing  deed.  In  re  Holden,  In 


re  The  London  and  North  Western 
Railway  Co,,  445 

6.  A  Bill  to  redeem  a  mortgage  on 
the  real  estate  of  a  married  woman 
should  not  be  filed  by  husband  and 
wife  merely,  but  by  the  wife  by  her 
next  friend,  making  her  husband  a 
co-Plaintiff.  And  this  is  the  right 
course  even  where  the  husband  is  a 
bankrupt.    Smith  v.  Etches^        558 

6.  On  a  Bill  by  an  heir,  praying 
an  issue  devisavit  vel  nou,  for  the 
purpose  of  obtaining  incidental  re- 
lief, the  Court  is  bound,  under  Mr. 
Half  8  Act,  to  determine  the  ques- 
tion, without  remitting  the  parties  to 
an  action  at  law.  But,  by  analogy 
to  the  old  practice,  the  Court  will  in 
general,  in  such  cases,  direct  a  trial 
by  jury,  and  (with  a  view  to  the 
contingency  of  a  motion  for  a  new 
trial)  will  direct  the  trial  to  be 
before  itself.     Eginont  v.  Darell,  563 

7.  A  Bill  to  restrain  a  nuisance  in 
within  the  provisions  of  Mr.  BoWe 
Act  (25  &  2G  Yict.  c.  42) ;  and  the 
Court  has  no  longer  the  power  to 
require  the  Plaintiff  to  establish  his 
right  at  law. 

But  this  does  not  affect  the  De- 
fendant's right  to  have  the  question 
of  nuisance  or  no  nuisance  decided 
by  a  jury. 

Principle  upon  which  the  Court 
acts  in  determining  whether  or  no 
to  grant  injunctions  in  such  cases. 

Semhle,  this  Court  will  not,  ordi- 
narily, try  a  question  of  nuisance 
before  itself,  unless  the  acts  com- 
plained of  have  been  done  in  London 
or  MiddUscx^  but  will  direct  an 
issue.     Eaden  v.  Firth,  673 

8.  Where,  afber  an  unsuccessful 
sale  by  auction,  the  Chief  Clerk  ar- 
ranged, that,  in  lieu  of  a  second 
auction,  sealed  tenders  might  be  sent 
in : — HeJdjth&t  this  was  a  sale  within 
the  rulci)  as  to  opening  biddings,  and 
the  biddings  opened  accordingly  on 
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PRACTICE. 


PEOOF  OP  VALUE  OP  ANNUITT. 


the  offer  of  a  large  advance.    Water' 
house  Y.  Wilkinson^  636 

9.  Where,  by  an  error  in  the  in- 
structions to  counsel,  a  party  has 
been  caused  unintentionally  to  make 
an  admission  contrary  to  the  fact, 
the  Court  allowed  the  Defendants  to 
file  a  supplemental  answer,  on  pay- 
ment of  costs.  Cooper  v.  Uttoxeter 
Burial  Board,  680 

10.  The  rule  that  the  next  friend 
of  a  married  woman  must  either  be  a 
person  of  substance,  or  give  security 
ibr  costs,  applies  to  a  case  where  the 
husband  of  the  married  woman  (not 
having  any  substantial  interest)  is  a 
co-Plaintiff.  And  the  rule,  that,  when 
you  have  one  co-Plaintiff  personally 
liable  to  costs,  you  have  no  right  to 
security  as  against  any  other  co- 
Plaintiff,  does  not  apply  to  such  a 
case.     Smith  v.  Etches  (iVb.2),     711 

11.  When  one  of  two  co-Plaintiffs 
refuses  to  concur  in  the  appointment 
of  a  solicitor,  there  being  no  solicitor 
on  the  record,  the  proper  course  is  for 
the  remaining  Plaintiff  to  apply  in 
chambers  for  the  sole  conduct  of  the 
cause  on  a  summons  taken  out  in 
person  against  the  refusing  Plaintiff 
only,  and  a  motion  to  strike  out  the 
name  of  the  refusing  party  as  Plain- 
tiff and  make  him  a  Defendant  will 
be  refused.     Bittlin  v.  Arnold,     715 

12.  The  Orders  of  1845  (Consoli- 
dated Order  X,  rule  7),  as  to  service 
on  Defendants  out  of  the  jurisdiction, 
are  not  limited  by  the  statutes 
2  Will.  4,  c.  33,  and  4  &  5  Will.  4, 
c.  82,  but  have  validity  bv  force  of 
the  3  &  4  Vict.  c.  94,  aiid  4  &  5 
A'^ict.  c.  52,  and  ol  the  course  of  prac- 
tice founded  upon  them.  Under  these 
Orders  the  Court  has  discretion  to 
refuse  to  order  service  abroad,  and 
will  do  so,  not  only  when,  as  in 
Cookney  v.  Anderson,  the  whole  sub- 
ject matter  is  beyond  the  jurisdic- 
tion,  but   also    when  there   are  no 


means  of    efiectually  reachinj?  the 
parties  to  the  suit.     Steele  v.  Stuart, 

793 

13.  On  an  Information  and  Bill 
to  establish  a  charity  rent-charge 
against  certain  lands,  the  owners  of 
which  had  paid  the  whole  of  the 
charge  from  1818  to  1853,  the  De- 
fendants, by  their  answer,  stated  that 
the  owners  of  other  lands,  some  of 
whom  they  pointed  out,  who  were 
not  parties  to  the  said  suit,  were 
jointly  liable :  — Held,  that  this  was 
no  bar  to  a  decree,  and  that  the 
costs  of  an  inquiry  on  the  subject 
must  be  borne  by  the  Defendants. 
Attorney 'General  v.  Nay  lor,        809 

See  AccouiTT,  1. 
Award. 
Costs,  1,  2. 
Pleadixo,  3,  5. 
Trade  Mark,  4. 
WiNDiNo-up  Acts,  4,  5. 

PRINCIPAL  AND  AGENT. 
iSfetf  Account,  1. 

PRINCIPAL  AND  SURETY. 

See  Mortgagor  axd Mortgagee. 
Pautxersiiip. 

PRIZE  MEDAL. 
See  Trade  Mark,  2. 

PRODUCTION  OF  DOCU- 

MENTS. 

See  Pleading,  6. 

PROMISSORY  NOTE. 
See  Trust  and  Trustee,  3. 

PROOF  IN  BANKRUPTCY. 
See  Winding-up  Acts,  G. 

PROOF  OF  VALUE  OF  AN- 
NUITY. 
See  Winding-up  Acts. 


PUBLIC  &  PRIVATE  EIGHTS. 


EOLTS  ACT. 
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PUBLIC  AND  PHIVATE 
IIIGHTS. 

See  Thames  Consertaxcv  Act. 

PUBLIC  POLICY. 
See  CovEKANT,  2. 

PURCHASER    WITH   NOTICE. 
See  Chaboe. 

PURCHASE  OR  DESCENT. 
See  Ikueeitakce  Act. 

RAILWAY  COMPANY. 

1.  "Where  an  agreement  made  be- 
tween two  Railway  Companies  under 
their  common  seals  contains  clauses 
which  are  beyond  the  powers  of  the 
directors  of  one  of  the  Companies, 
and  clauses  for  referring  to  arbitra- 
tion all  disputes  arising  under  the 
agreement,  this  Court  will,  at  the 
suit  of  a  shareholder  of  that  Com- 
pany, restrain  both  Companies  from 
proceeding  to  arbitration  in  respect 
of  alleged  breaches  of  those  clauses. 

But  no  such  injunction  will  be 
granted  at  the  suit  of  a  shareholder 
of  the  other  Com]>any,  on  the  ground 
that  the  stipulations  of  any  such 
clause  are  beyond  the  powers  of  the 
directors  of  the  Company  in  which 
the  Plaintiff  is  not  a  shareholder. 

An  agreement  by  a  Railway  Com- 
pany to  contribute  towards  the  par- 
liamentary deposit  required  for  bills 
promoted  by  another  Company  is 
ultra  vires. 

So  also  is  an  agreement  to  take 
shares  in  future  extensions  oi' another 
Company. 

So  also  an  agreement  to  make 
traffic  regulations  applicable  to  future 
extensions. 

But  no  such  agreement  is  ultra 
vires  if  its  validity  is  expressly  made 
to  dei)end  on  the  sanction  of  Par- 
liament. Maumell  v.  Midland  Ghreat 


Western   {Ireland    Railway    Cant' 
pany,  130 

2.  Although  it  is  the  undoubted 
right  of  every  shareholder  in  a  com- 
pany to  prevent  the  directors  from 
exceeding  their  powers ;  still,  where 
it  appears  that  the  Plaintiff  is  merely 
a  puppet  in  the  hands  of  others,  not 
shareholders  in  the  Company,  who 
indemnify  him  against  the  costs  of 
the  suit,  the  Court  will  not  inter- 
fere by  interlocutory  injunction. 
Filder  v.  London,  Briyhton,  and 
South  Coast  Railway  Company,    489 

See  Costs,  2. 

Lands  Clauses  Act,  1,  2,  3. 

Pleading,  5. 

Practick,  4. 

Specific  Pebformakce,  1. 

RECITAL. 
See  Covenant,  I. 

REDEMPTION  OF  MORTGAGE. 
See  Practice,  5. 

RELEASE  OF  POWER. 
See  Covenant,  4. 

REMOTENESS. 

See  PowEB. 
Wiix,  2. 

RESIDUARY  BEQUEST. 
See  Will,  4. 

RETIRING  PARTNER. 
See  Pabtnehsuip. 

REVOKED  GIFT. 
See  Will,  4. 

'     ROLT'S  ACT. 
See  Pbaotice,  6,  7. 
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SAL£. 


STATUTES. 


SALE. 
See'PRA.CTiCE,   8. 

SALE,  TRUST  FOR. 
See  Trust  AiiD  Tbvstse,  1. 

SECURITY  FOR  COSTS. 
See  Pkacticb,  10. 

SERVICE   OUT  OF  JURISDIC- 
TION. 

See  Pbactice,  12. 
SET  OFF. 

See  GUABANTEE. 

SETTLEMENT. 

See  COTENAKT,  2. 

Future  Property. 


SHARES,  FRAUDULENT  ISSUE 
OF. 

See  Fraud,  1. 


SHAREHOLDER'S  BILL. 
See  Costs,  2. 

SOLICITOR. 
See  Practice,  11. 

SOLICITOR  AND  CLIENT. 

See  Joint  Stock  Company,  1. 

Mortgagor  and  Mortgagee. 

SPECIFIC  LEGACY. 

See  Will,  7. 

SPECIFIC  PERFORMANCE. 

1.  This  Court  has  not  jurisdiction 
to  decree  the  specific   i)erfonnance 


of  a  contract,  for  which  the  consi- 
deration on  the  part  of  the  Plamtiff 
is  the  execution  of  certain  works 
which  the  Court  is  onahle  to  super- 
intend. 

Therefore,  where  the  Bill  stated 
an  acrreemeut  to  employ  the  Plain- 
tiffs as  contractors  for  makiug  a 
railway,  and  to  pay  for  the  works  in 
debentures  and  shares  of  the  Com- 
pany, a  motion  for  an  injimction  tu 
restrain  the  Company  from  dealing 
with  the  debentures,  and  transferring 
the  shares  in  question  to  others  in 
derogation  of  the  Plaintiff's  rights 
was  refused.  Petov,  Brighton^  Vck- 
fields  and  Tanhridge  WelU  Railwai/ 
Company,  4GS 

See  Alterxative  Reltep. 
Pleading,  2. 

STATUTES. 
23  Hen.  8,  c.  6. 
See  Commissioners  of  Sewers. 

0  A  10  Will.  3,  c.  15. 
See  Award. 


14.  Geo.  3,  c.  78. 
See  Insurance. 

8  &  4  Will.  4,  c.  22. 
See  Commissioners  of  Sewisrs. 

3  &  4  Will.  4,  c.  lOG. 
See  Inheritance  Act. 

4  &  5  Will.  4,  c.  22. 

^tf  Apportionment,  1. 

4  &  5  Will.  4,  c.  82. 
See  Practice,  12, 


STATUTES. 


THAMES  CONSERVANCY  ACT.  831 


1  Vict.  c.  26. 
See  Will,  9. 

2  &  3  Vict.  c.  33. 
See  Pbactice,  12. 

4  A  5  Vict.  c.  52. 
See  Practice,  12. 

7  &  8  Vict.  c.  12. 
See  CoPYRiouT,  1. 

8  Vict.  c.  16. 

See  AppoETioioiEyT  1. 

8  &  9  Vict.  c.  18. 

See  Lands  Clauses  Act. 
Pbactice,  4. 

11  &  12  Vict.  c.  45. 

12  &  13  Vict.  cc.  106, 108. 

See  Windixq-Up  Acts,  1,  2,  6. 

16  &  17  Vict.  c.  70. 
See  Lunacy  Regulation  Act. 

18  &  19  Vict.  c.  120. 

See  Metbopolis  Local  Manage- 
ment Act. 

20  &  21  Vict.  c.  78. 

See  Winding-Up  Acts,  1,  2. 

20  &  21  Vict.  c.  147. 

See  Thames  Consebvancy  Act. 

21  &  22  Vict.  c.  93. 
See  Illegitimacy. 

21  &  22  Vict.  c.  104. 

See  Metbopolis  Local  Manage- 
ment Act. 


28  &  24  Vict.  c.  112. 
See  Defence  Act,  1860. 

24  &  25  Vict.  c.  134. 

See  Winding-up  Acts,  6. 

25  &  26  Vict.  c.  42. 
See  Pbactice,  6,  7. 

25  &  26  Vict.  c.  89. 

See  Winding-Up  Acts,  1,  2. 

SUICIDE. 
See  Insubancx,  2. 

SURETY. 

See  MOBTGAGOB  &  MoBTGAGEB. 

Pabtnebship. 

SUSPENSE   OP  LIMITATIONS. 
See  Will,  1. 

TENANCY  BY  ENTIRETIES. 
See  FuTUBE  Peopebty. 

TENANCY  IN  COMMON. 
See  Will,  6. 

TENANTS      FOR     LIFE      IM- 
PEACHABLE  FOR  WASTE. 

See  Will,  8. 

THAMES  CONSERVANCY  ACT. 

Under  the  Tliames  Conservancy 
Act,  1857,  the  Conservators  were 
empowered  to  erect  piers  at  any  con- 
venient place,  of  such  form  and  con- 
struction as  they  should  deem  advan- 
ta<^eous  to  the  public,  and  causing 
the  leastobstructiontothe  navigation. 
The  plans  were  to  be  first  approved 
by  the  Admiralty. 

JECeldj  that  the  Court  bad  no  juris* 
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diction  to  interfere  by  injunction  at 
the  suit  of  the  Attorney-General,  on 
the  ground  of  the  alleged  inconve- 
nience of  proposed  piers ;  or,  at  most, 
that  it  could  only  interfere  in  a  case 
where  it  was  shown  that  the  piers 
would  Ikj  entirely  useless. 

The  statute  directed,  that,  when- 
ever tha  Conservators  should  remove 
or  obstruct  the  free  use  and  enjoy- 
ment of  any  public  stairs  or  landing- 
places  marked  by  the  Watermen's 
Company,  they  should  erect  equally 
convenient  stairs  or  landing-places  in 
substitution  for  them. 

Held^  that  the  substitution  of  new 
stairs  or  landing-places  was  not  a 
condition  precedent  to  the  removal 
or  disturbance ;  and  that  where  the 
Conservators  had  prepared  plans  for 
piers  which  would  interfere  witli  such 
old  stairs,  without  showing  any  ade- 
quate provision  in  substitution  for 
them,  the  Court  would  not  assume 
that  the  duty  would  be  neglected, 
and  would  not  interfere  at  the  suit  of 
the  Attorney-General  to  restrain  the 
works  until  proper  substitutes  should 
be  provided  for  the  old  stairs. 
Attarney"  General  v.  Conservators  oj 
the  Thames,  1 

THADE,  COVENANT  AGAINST. 
See  Covenant,  2,  3. 


TRADE  MARK. 

1,  It  is  not  necessary,  in  order  to 
give  a  right  to  an  injunction,  that  a 
specific  trade  mark  should  be  in- 
fringed ;  it  is  sufficient  that  the 
Court  should  be  satisfied  that  there 
was,  on  the  whole,  a  fraudulent  in- 
tention of  palming  off  the  Defen- 
dant's goods  as  those  of  the  Plaintiff. 
But,  in  such  a  case,  it  is  essential 
that  the  imitation  should  be  neces- 
sarily calculated  to  deceive ;  and 
where  it  did  not  appear  that  any  one 
had  been,  in  fact,  deceived,  and   a 


material  part  of  the  Plaintiff's  pecu- 
liar marks  had  been  omitted,  the 
Court,  notwithstanding  strong  cir- 
cumstances of  suspicion,  refused  to 
interfere.     WooUam  v.  BatcliJT,  250 

2.  This  Court  will  not  grant  an 
injunction  to   restrain   the  issue  of 

(   goods  bearing   labels   containing   a 
false  representation,  when  such  false- 
hood is  not  an  infringement  of  any 
right  vested  in  the  Plaintiff. 
.       The  persons  to  whom  prize  medals 
have  been  awarded  by  the  Commis- 
I   sioners  of  the   International  Exhi- 
'   bition,  have  not  ipso  facto  any  special 
I   property  in  the   nature  of  a  trade 
I  mark  in  the  words  "  prize  meilal.'* 
Therefore,    where    a    person  who 
had  not  ohtained  such  a  medal  issued 
his  goods  with  labels  affixed  to  them 
I   bearing   the  words  "Prize    Medal, 
1802,"  this  Court  refused  to  interfere 
at  the  instance  of  a  person  who  had 
obtained    such    a  medal.      Batty  y. 
Hill,  264 

3.  Although  a  trade  mark  is  not 
I   "property"  properly  so   called,  yet 

when  a  business  is  bona  fide  assigned, 

j   the   exclusive   right  to  use  a  trade 

j   mark  which   has  been  appropriated 

to    that   business  may   be   assigned 

;   along  with    it.     And  this  principle 

I   applies  even  where  the  right  to  usj 

the  same  trade  mark  (out  of  Eng- 

lamf)  is  retained  by  the  assignors. 

Where  a  trade  mark  has  once  been 
legitimately  acquired,  an  altered  state 
of  circumstances  rendering  the  speci- 
fic assertions  appearing  on  the  face 
of  the  trade  mark  no  longer  tnie, 
will  not  render  the  use  of  such  mark 
improper. 

Although  a  statement  in  his  trade 
mark,  which  is  false  ab  initio,  will  in 
general  deprive  the  Plaintiff  of  all 
right  to  relief,  this  principle  does 
I  not  apply  to  a  case  where  the  false- 
hood in  question  was  not  reasonably 
calculated  to  deceive.  Th^  Leather 
Cloth    Company    {Limited)  v.   The 


TRUST  AND  TRUSTEE. 


ULTRA  VIRES. 


838 


American  Leather  Cloth    Company 
{Limited),  271 

4u  Where  a  decree  has  been  made 
directing  the  Defendant  to  account 
for  all  goods  sold  by  him  with  a  par- 
ticular stamp  thereon,  he  is  com- 
pellable to  disclose  the  names  of  all 
persons  to  whom  he  has  sold  any 
such  goods ;  and  if  he  be  unable  to 
give  such  information  precisely,  he 
may  then  (but  not  otherwise)  be  re- 
quired, on  cross-examination,  to  dis- 
close the  names  of  all  persons  to 
whom  he  has  sold  any  goods  which 
he  will  not  swear  positively  were  un- 
stamped. The  Leather  Cloth  Com- 
party  {Limited)  v.  Hirschfeld,     295 

5.  Where  A.  introduces  into  the 
market  an  article,  which,  though  pre- 
viously known  to  exist,  is  new  as  an 
article  of  commerce,  and  has  acquired 
a  reputation  therefrom  in  the  market 
by  a  name  not  merely  descriptive  of 
the  article,  B,  will  not  be  permitted 
to  sell  a  similar  article  under  the 
same  name ;  and  this,  although  the 
peculiarity  of  the  name  in  question 
has  long  been  in  common  use  as  ap- 
plied to  goods  of  a  different  kind. 
And  it  will  make  no  difference  that 
the  Plaintiff  lias  also  a  trade  mark 
which  has  not  been  taken  by  the 
Defendant.      Brakam    v.    Bustard, 

TRUST  AND  TRUSTEE. 

1.  Although  a  power  simply  col- 
lateral may  be  exercised  by  an  infant, 
a  devise  to  an  infant  and  others 
upon  a  discretionary  trust  for  sale 
cannot  be  exercised  by  them. 

J)evi8ees  on  a  discretionary  trust 
for  sale  (one  of  whom  was  an  infant) 
having  contracted  to  sell :  held,  on  a 
Bill  by  the  purchaser  for  specific 
performance,  that  the  contract  was 
void,  and  Bill  dismissed  accordingly. 
Kiny  v.  Bellord,  343 

2.  A  testator  directed  his  execu- 
tors to  distribute  between  his  wife 


and  sons  (of  whom  there  were  six) 
such  portions  of  his  plate,  <&c.,  as 
they  should  judge  expedient,  and  to 
sell  the  rest.  The  will  carried  the 
proceeds  of  such  sale  to  three  of  the 
sons  to  whom  the  residue  was  lefb  in 
equal  shares.  The  only  executor  who 
proved  was  one  of  the  sons,  who  dis- 
tributed portions  of  the  plate,  Ac., 
unequally,  taking  the  largest  share 
himself  The  distribution,  however, 
was  made  in  accordance  with  a  letter 
written  by  the  testator,  and  with  the 
consent  of  the  adults  interested,  and 
of  one  of  the  guardians  of  the  infants, 
and  the  bona  fides  of  the  distribution 
was  not  questioned.  Held,  that  the 
distribution  was  authorised  by  the 
will.     Davis  v.  Davis,  255 

3.  Notwithstanding  the  general 
rule,  that  the  onus  is  on  the  maker 
of  a  negotiable  instrument  to  show 
that  it  has  been  paid,  the  holder  is 
bound,  in  the  first  place  (imless  he 
be  a  derivative  indorsee  for  value 
during  the  currency  of  the  bill  or 
note)  to  show  that  the  maker  re- 
ceived value  for  it. 

When  a  bank,  >vith  knowledge  of 
the  relative  position  of  the  parties, 
places  the  proceeds  of  a  promissoiy 
note,  which  has  been  made  in  their 
favour  by  A.  (a  person  just  come  of 
age),  unreservedly  in  the  power  of 
B.  (a  person  who  stands  in  loco 
parentis  to  A.,)  knowing  at  the  time 
that  B.  claims  to  be  a  creditor  of  A. 
to  a  large  amount  for  necessaries 
supplied,  and  B.  afterwards  misap- 
propriates the  money,  the  bank  will 
be  restrained  from  suing  on  the  note. 
Dettmar  v.  Metropolitan  and  Pro^ 
vincial  Bank  {Limited),  641 

See  Chaboe. 

IXLEGITIMA-CT. 

MOBTOAOOB  AKB  MOBTOAGBX. 

ULTRA  VIRES. 
See  JoiiTT  Stock  Compakt,  1,  2,  3. 
Pleadiko,  6. 
Railway  CoMPAmr,  1,  2. 
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UNDERLEASE. 

See  COTBNAKT,  8. 

VENDOR  AND  PURCHASER. 

See  Ikhebitance  Act. 
Pleading,  2. 

VESTING. 
See  Will,  2,  8. 

WASTE. 
See  Well,  8. 

WHARNCLIFFE  ORDER. 
See  Railway  Compant,  1. 

WILL. 

I.  Devise  of  JT.  and  M.  estates 
to  A,  for  life,  remainder  to  trustees 
in  trust  for  B.  for  life,  with  limita- 
tions over  for  B.'s  younger  sons  and 
their  male  issue,  remainder  to  B*s 
eldest  son  JT.  for  life,  remainder  to 
his  sons  in  tail  male,  with  i*emainders 
over.  Directions  for  maintenance 
and  accumulation  of  rents  during 
the  minority  of  any  tenant  for  life 
or  in  tail  by  purchase. 

Gift  of  the  residue  of  the  real 
estates  and  all  chattels  real  to  the 
same  trustees  upon  the  limitations  of 
the  K.  and  M.  estates  subsequent  to 
the  life  interests  of  A,  and  B, 

Bequest  of  the  residuary  personal 
estate  to  the  same  trustees,  upon 
trust,  until  conversion,  to  invest  and 
apply  the  income  on  the  trusts  afber 
declared  of  the  rents  of  the  real 
estate  to  be  purchased,  and  upon 
trust,  at  the  discretion  of  the  trustees, 
to  invest  two-thirds  of  the  personal 
residue  in  the  purchase  of  land,  to 
be  settled  on  the  trusts  of  the  JT. 
and  M,  estates  subsequent  to  the  life 
interests  of  A.  and  B.,  and  to  invest 
the  remaining  third  thereof  in  land 
to  be  settled  to  the  use  of  JT.  for 
life,  remainder  to  his   sons   succes- 


sively in  tail  male,  remainder  on  the 
trusts  declared  of  the  K.  and  M. 
estates  subsequent  to' the  life  interests 
of  A.  and  B.,  with  provisions  for 
maintenance  and  accumulation  dur- 
ing the  minority  of  any  tenant  for  life 
or  tenant  in  tail  in  possession.  Ap- 
pointment of  the  said  trustees  execu- 
tors of  the  will. 

A.  being  dead,  and  B,  being 
alive : — -ffcW,  that  the  rents  of  the 
residuary  real  estate,  until  the  same 
should  vest  in  some  person  entitled 
in  possession  under  the  will,  went  to 
the  heir  at  law. 

Held  also,  that  the  disposition  of 
the  chattels  real,  and  of  the  residuary 
personal  estate,  carried  with  it  the 
mterim  income  during  the  suspense 
of  vesting.  Hodgson  v.  JEarl  of 
Bective,  376 

2.  Bequest  of  residue  upon  trust 
to  apply  such  part  as  the  trustees 
should  think  fit  for  maintenance  of 
A,  until  twenty-one,  then  to  pay  her 
out  of  income  £500  aryear  until 
twenty-five,  and  then  for  A,  for  life, 
and  after  her  death  for  all  her  chil- 
dren until  they  should  respectively 
attain  twenty-five,  then  for  such 
children  so  attaining  twenty-five; 
with  a  gift  over.  Similar  bequest  of 
leaseholds,  except  that  it  concluded 
with  an  absolute  life  interest  in  A. 

Held,  that  the  children  of  A.  took 
vested  interests  at  birth,  and  that 
the  gift  over  was  void  for  remoteness. 
Hardcastle  v.  Hardccutle^  405 

8.  Where  a  fund  is  severed  imme- 
diately from  a  testator'  death  for  the 
benefit  of  the  objects  of  the  gift, 
the  interests  are  vested  aud  carry  the 
interim  income,  though  the  only  gilt 
is  in  a  direction  to  pay  at  a  niture 
time. 

Therefore,  where,  imder  a  power  of 
appointment  over  a  fund,  a  testa- 
trix directed  the  trustees,  imme- 
diately after  her  death,  to  raise 
£5,000,  and  to  pay  the  same  equally 
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between  five  nephews  and  nieces,  the 
shares  of  sons  to  be  payable  on  their 
respectively  attaining  twenty-one, 
and  of  daughters  at  twenty-one  or 
marriage  respectively,  with  benefit  of 
survivorship,  and  upon  trust  to  apply 
the  residue  for  the  benefit  of  certain 
other  persons : — 

Hetd,  that  the  interests  vested 
immediately  on  the  death  of  the 
testatrix,  and  that  the  nephews  and 
nieces  were  entitled  to  the  interim 
income  arising  from  their  respective 
shares.     Dundas  v.  Wolfe  Murray, 

425 

4.  Where  by  the  will  the  residue 
is  given  in  shares,  and  by  a  codicil 
the  gift  of  one  of  those  shares  is  di- 
rected on  a  certain  contingency  to 
sink  into  the  residue,  *'  and  be  held 
and  applied  accordingly,"  the  heir 
and  next  of  kin  of  the  testator  will, 
upon  the  happening  of  the  contin- 
gency, be  respectively  entitled  to  the 
said  share,  to  the  exclusion  of  the 
residuary  legatees.  Lightfoot  v. 
Burstall,  6^Q 

5.  The  rule  that  a  specific  legatee 
of  shares  liable  to  calls  must  take 
them  cum  onere,  does  not  apply  to 
caUs  made  in  the  lifetime  of  a  person 
who  is  tenant  for  life  of  the  whole  re- 
siduary estate  (including  the  shares), 
as  an  entire  fund. 

The  true  test  is,  whether  the 
shares  have  or  not  been  separated 
from  the  general  residue  at  the  date 
of  the  calL    Be  Box,  552 

6.  Devise  to  A,  and  her  daughter 
B,  for  their  lives,  remainder  to  all 
the  children  of  A,  and  B,  to  be  be- 
gotten, as  tenants  in  common  in  tail. 

B.  being  the  only  daughter  of 
A. — Held  that  B.  was  entitled  in 
common  with  her  own  children  to 
share  in  the  remainder  in  taih 

Earhf  v.  Benhow  (2  Col.  842) 
distmguished.      Almack    y.    Horn, 

680 


7.  Gifb  by  will  of  annuities  fol- 
lowed by  a  declaration  that  they 
shotild  be  paid  by  the  trustees  out 
of  the  rents  of  real  estate  thereby 
devised.  Gifb  of  all  real  and  re- 
siduary personal  estate  on  trust,  out 
of  the  rents  of  the  realty,  to  pay  the 
annuities,  and  subject  thereto  to 
apply  the  real  and  residuary  personal 
estate  on  certain  trusts  i^-^Meld,  that 
the  bequest  of  the  annuities  was 
demonshtttive ;  and  that,  the  rents 
having  proved  insufficient,  the  annui- 
ties were  payable  out  of  the  residuarv 
personal  estate.     Baget   v.  Huish, 

663 

8.  Where  a  testator  has  devised 
his  estate  to  ^.  in  fee,  with  a  direc- 
tion  that  it  should  be  settled  to  the 
use  of  A,  for  life,  remainder  to  his 
sons  successively  in  tail  general,  or 
otherwise  in  tail  as  A.  should  di^ct, 
remainder  to  the  daughters  succes- 
sively in  tail  general,  remainders 
over ;  and  that  the  settlement  should 
contain  *'  all  usual  and  proper  pro- 
visions "  for  giving  e£fect  to  this  in- 
tention, and  all  such  other  powers 
and  provisions  as  counsel  should 
advise — a  limitation  of  the  life  estate 
"  without  impeachment  of  waste  "  is 
not  authorised  by  the  will.  JDaven^ 
port  V.  Davenport,  ,  775 

9.  Testatrix  devised  all  property, 
eicept  that  subject  to  the  trusts  of  a 
specified  settlement  and  not  disposed 
of  under  the  power  therein  contained. 
Subsequently  she  purchased  other 
property,  and  settled  it  in  substance 
on  the  same  trusts : — Held  that  the 
after-purchased  property  was  not 
within  the  exception,  but  passed  by 
the  will. 

.  Whether  the  26th  section  of  the 
Wills  Act  applies  to  excepting  clauses 
— Quare.     Hughes  v.  Jones^       766 

See  CoKFLicT  op  Laws. 
Pkactice,  6. 
Tbust  jlki)  Tbustei,  2. 
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WINDING  UP  ACTS. 

1.  Under  a  winding  up,  subse- 
quent to  the  Winding-up  Amend- 
ment Act  of  1857,  and  prior  to  the 
Joint  Stock  Companies  Act,  1862 — 
JX»/(/,  that,  on  the  Company  being 
found  to  be  insolvent,  au  annuitant 
was  entitled  to  prove  imder  the 
winding  up  for  the  estimated  value 
of  the  annuity,  without  taking  any 
prdiminary  proceedings  to  establish 
the  amount  as  a  debt.  Be  English 
mut  IrUh  Church  and  University 
Auurance  Society,    {No.  1),         79 

2.  The  law  of  partnership  is  a 
branch  of  the  law  of  agency,  and  the 
test  of  partnership  is  not  simply 
whether  the  alleged  partner  was  to 
receive  a  share  of  profits,  but  whether 
he  constituted  his  alleged  co-partners 
his  agents  for  carrying  on  business. 
The  receipt  of  profits  is  only  impor- 
tant as  a  consequence  of  such  agency, 
and  a  ground  for  inferring  it  in  cer- 
tain cases. 

An  Assurance  Society  granted 
policies  both  in  the  participating  and 
non-participating  form.  The  former 
class  stipulated  that  the  funds  and 
property  of  the  Society  should,  sub- 
ject to  the  deed  of  settlement,  be 
liable  to  pay  the  sum  assured,  with 
such  further  sura  as  should,  pursuant 
to  the  rules  of  the  Society,  be  appro- 
priated by  way  of  bonus  or  addition, 
with  a  proviso  declaring  that  the 
funds  of  the  Society  should  alone  be 
liable,  and  negativing  personal  lia- 
bility. The  latter  class  stipulated 
that  the  funds  and  property  of  the 
Society  should,  subject  to  the  deed, 
be  liable  to  pay  the  sum  assured,  with 
a  proviso  that  the  funds  of  the  Society, 
by  the  deed  applicable  to  the  pay- 
ment of  policies,  should  alone,  sub- 
ject to  prior  claims  thereon,  pursuant 
to  the  deed,  be  liable,  and  negativing 
personal  liability. 

The  deed  provided  that  the  actuary 
should  estimate  the  amount  of  profits, 


that  this  estimate  might  be  rejected 
or  reduced  by  a  meeting  of  share- 
holders, and  that  six-tenths  of  the 
divisible  profits  so  ascertained  should 
be  apportioned  by  the  actuary,  as  he 
thought  fair,  among  the  participating 
policy-holders  :  —  Held,  that  such 
policy-holders  were  not  partners. 

Held  also,  that  claimants  under 
both  classes  of  policies  were  entitled 
to  be  paid  out  of  the  assets  (the 
Company  being  in  course  of  winduig 
up)  pari  passu  with  general  creditors, 
as  to  whom  the  liability  of  the  share- 
holders was  unlimited. 

The  assets  in  hand  being  insuffi- 
cient to  provide  for  all  claims,  held, 
that  the  general  creditors  were  en- 
titled, in  the  first  instance,  to  be  paid 
pari  passu  with  the  policy-holders, 
notwithstanding  the  possibility  of 
their  recovering  further  sums  from 
individual  shareholders  ;  and  that  the 
question  of  marshalling  did  not  at  that 
stage  arise.  Be  English  and  Irish 
Church  and  University  Assurance 
Society,     (No,  2),  85 

3.  A  Fire  Insurance  Company  is- 
sued policies,  by  which  the  assets  of 
the  Company  were  made  liable  to  pay 
the  amount  of  loss,  with  a  limitation 
of  the  personal  liabilitv  of  share- 
holders. In  other  policies  the  form 
was,  that  the  assets  remaining  at  the 
time  of  the  claim  imdisposed  of  ia 
pursuance  of  the  deed  of  settlement 
should  be  liable.  The  Company  had 
also  incurred  general  debts  without 
any  lunitation  of  liabihty.  The 
Company  being  in  course  of  winding- 
up:— 

Held,  that  the  claimants  under 
policies  had  a  charge  in  such  a  sense 
as  to  entitle  them  to  a  receiver,  but 
not  so  as  to  confer  any  priority  as  be- 
tween themselves,  or  as  against  the 
general  creditors ;  and  that  the  assets 
in  the  hands  of  the  Official  Manager 
were  distributable  pari  passu  among 
all  the  creditors  of  the  Company,  in- 
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eluding  policy-holders,  without  pre- 
judice to  any  question  as  to  marshal- 
ed AtheMBum,  Johns.  633,  quali- 
fied. Be  State  Fire  Ineuranee  Com- 
panyy  457 

4.  Where  a  petition  for  winding  up 
a  limited  Company  cannot  be  heard 
on  the  day  appointed  by  advertise- 
ment, by  reason  of  the  advertisement 
not  having  been  inserted  in  proper 
time,  the  practice  is  to  let  the  Peti- 
tion stand  over  for  a  fortnight,  with 
liberty  to  insert  fresh  advertisements. 
The  practice  of  the  Court  of  Bank- 
ruptcy in  this  respect  not  followed. 
In  re  London  and  Weetminster  Wine 
Company  y  561 

5.  The  provisions  of  the  Companies 


Act,  1862,  as  to  winding  up  orders 
imder  the  Court  of  Chancery,  are  not 
intended  to  apply  to  cases  where  there 
is  a  very  small  body  of  shareholders, 
and  no  difficulties  in  the  way  of 
voluntary  winding  up  exist.  Re 
Natal  Sfc.  Company  {Limited),  639 

6.  An  order  under  the  Winding- 
up  Acts  is  necessary  to  justify  the 
Official  Manager  in  proving  under  a 
bankruptcy;  but  proof  having  been 
made  without  such  order  against  a 
bankrupt  who  had  been  committed 
for  non-payment  of  a  call — Heldthskt 
the  bankrupt  was  entitled  to  his  dis- 
charge. Be  Life  Assurance  Treasury, 
Ux  parte  Pepper,  755 

See  Jonrr  Stock  Compaitt,  2. 


ERRATA. 


Page  100,  line  10,  for  profits  read  proofs. 
,,    672,  line  S,from  bottom,  for  direction  read  discretion. 


